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The Law and Trade Union Democracy! 


by Seymour Martin Lipset 


Concern with the internal government of trade unions is 
probably as old as the institution itself, | Nineteenth century labor 
history is filled with discussions of constitutioual structure. With 
power and recognition as a legitimate institution in the 
mid-twentieth century, experimentation with different forms of 
union government declined and a new period emerged - a period 


marked by a growth in realpolitik, by the incorporation of the 


ideology of business unionism, which implies that a union cannot 
afford to adapt its policies to the lo,sic of idealistic ideologies. 
Although constitutions continue to differ among various unions, the 
nature of union government settled down to what has been described 
as a One-party oligarchy. With few exceptions the national 
administrations became political machines remaining permanently 


in power, and cooptins their new members, * 


This paper has been written as part of a general investigation 
of the condition of the American labor movement being conducted by the 
Trade Union Committee of the Fund for the Republic. I would like to 
express my appreciation to the Fund for its support of this work. i 
would also like to acknowledge a debt of gratitude to Faith Denitch for 
research assistance, and to Laurel Fujishige and Daniel Gell for 
editorial advice. 


2 Perhaps the most balanced recent analysis of the facts and 
sources concerning trade-union government may be found in William 
M. Leiserson, American Trade Union Democracy, (New York: Columbia 
University Press, 1959). Another good discussion is Philip Taft, 
The Structure and Covernment of Labor Unions, (Cambridge: Harvard 
University Press, 1954). 


ae 
of 
4 


2. 


In most unions the characteristic road to high office is to be 
designated as a successor by a higher-up or previous incumbent. 
The death or retirement of a dominant leader occasionally offsets a 
succession battle, as occurred in the United Steelworkers of 
America following the death of Philip Murray, but a much more 
characteristic pattern is the promotion of the man next in line for 
the office. Although the succession to the leadership of the 
Carpenters' Union by Maurice Hutchinson, the son of the previous 
president, is atypical in its exhibition of nepotism, its occurrence 
in one of the AFL's most important affiliates is an indication of how 
dominant an administration group can be. So common is one-party 
oligarchy that the major remaining defender of the Soviet Union 
within the labor movement has attempted to justify the Communist \ 
totalitarianism by pointing to its parallels with the government of 
American unions: 

What is totalitarianism? A country that has a totalitarian 
government operates like our union operates. There are no 
political parties. People are elected to govern the country 
based upon their records... That is totalitarianism. If we 
started to divide up and run a Kepublican set of officers, a 
Democratic set, a Communist set and something else we would 
have a hell of a time. 3 

Though the fact of union oligarchy has occasioned little 
concern within the ranks of union politicians, who see it as necessary 


and even proper, the same has not been true for both friends and 


enemies of labor outside union ranks. And increasingly as trade 


3 
Harry Bridges, in Proceedings of the Seventh Biennial 
Convention I.L.W.U., April 7-11, 1947(San Francisco: 1947), p.178. 
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unions have become accepted as a key power group in the larger 
society, the question of how representative and democratic they 
are internally has become a matter of public inquiry and controversy. 
The recent investigations by the McClellan Committee, followed by 
the passage of the Labor-Management Reporting and Disclosure 
Act (LMRDA) of 1959, obviously have made the question of union 
government a legitimate issue for general concern. In a certain 
sense, the unions themselves must acknowledge some responsibility 
for this development, since they welcomed and supported government 
intervention on their behalf as collective bargaining agencies when 
they supported the Wagner Act in the mid-thirties. 

This paper is designed as a contribution to that discussion. 
It discusses a number of topics: the sources of the current interest 
in union government; the conditions accounting for the dominant 
pattern of union government in America; various past efforts to 
change union practices by legislation; some of the possible effects 
of the LMRDA and reforin legislation in general; the nature of and 
petential for internal opposition; and possible activities for concerned 
outsiders. 


The Concern for Union Democracy 


The shift in our national ideological cycle from the leftism 
or liberalism characterizing the period from 1930 to 1950 to the 
_ dominant conservatism of the 1950's has manifested itself in a shift 
in the kind of institution vulnerable to attack. Although a variety of 


factors are involved, this has been a major one in the focus on union 


nes 


4, 


democracy and the rights of union members. The most newsworthy 
Congressional investigations of the earlier period were investigations 
of the munitions makers (the Nye Committee), of employers' 
anti-labor activities (the LaFollette Committee), and of profiteering 
and business inefficiency during the war (the Truman Committee), 4 
It is not my purpose here to analyze the sources of cyclical political 
change in American life; but it is important to associate the current 
interest in the undemocratic aspects of trade union life with the 
general shift to the right in American political society, for the 
result of this shift has meant increased strength for conservative 
ideology. For example we may note a change in attitude toward 
business among sections of the academic community: in the thirties 
the major figures of American industry such as Ford, Carnegie, and 
Rockefeller were being portrayed as "robber barons," whereas in 
the fifties, various historians were writing of them in positive 

terms as entrepreneurial geniuses who deserved the greatest credit 
for the rapid expansion of American industry. 

Paralleling the larger political trend was a drastic change in 
the social and political situation of the union movement. The 
relatively weak union movement of the early thirties had become the 
large established 16 million member AFL-CIC of the fifties. By 
then, every major industry, with the exception of chemicals and 


textiles, had accepted unions as the legitimate representatives of 


‘The major exception to this generalization, the various 
committees investigating Communist activities and subversion, only 
became important with the coming of the Cold War. 
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their employees, the government guaranteed the right to organize 
and to bargain collectively, and the unions had strong ties to and 
influence with the Democratic party. 

Perhaps as important as the shift in the power position of 
unions has been the change in the relative income position of the 
different occupational classes. During the 1930's and early forties, 
white collar and professional employees were much better off both 
in terms of salary and job security than manual workers, 
Cccupations such as teaching or civil service employment generally 
brought high salaries as compared to those of the average industrial 
worker. Unemployment was considerably lower among white collar 
workers of all varieties than among wage-earners, and large 
sections of the former possessed various special privileges such as 
regular vacations and participation in pension programs. The 
favored position of white collar workers and salaried professionals 
has gradually declined under the impact of full employment, 
secular inflation, and increased unionization among manual workers. 
The increase in the income and fringe benefits of manual workers 
have far surpassed that of the non-manual group, and many of the 
latter have, in fact, declined in real income. This change in 
relative economic situation may have contributed to a loss of 
sympathy among the employed middle classes, both for he manual 
worker and for unions in general. 

But if a change in the larger social, political, and economic 


climate helps to account for the fact that it is now labor rather than 


ee 
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business which faces attack from Congressional committees, 
journalists, and academicians, it does not explain why so much of 
this criticism should have taken the form of a moral crusade 
against violations of internal union democracy. There are many 
American institutions whose practices are as undemocratic as 
trade unions but which have not been subject to severe criticism 
for this fact. Few would argue, for example, that the American 
Medical Association, the American Legion, or the National 
Association of Manufacturers are models of democratic rectitude, 
Most nominally democratic private associations in America can 
properly be described as governed by one party, self-perpetuating, 
and self-recruiting oligarchies. Why, then, pick on unions? 

The concern for union democracy emanates from several 
different sources: the image which unions perpetuate of themselves 
as champions of the underprivileged; the view of many intellectuals 
that unions are or should be agents in the building of a better 
society; the belief in the need of a counterbalance to the employer's 
power; and the view that an institution to which is delegated some of 
the authority of a democratic state has a special obligation to be 
democratic in the exercise of this authority. In addition, in the 
United States, at least, the trade union movement has demanded 
and secured a high degree of control over pepreseutetion tibia for 
all workers in given companies, as well as power over hiring and 
firing within an industry. 


There are two sides to the trade union movement which are 


= 
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emphasized by participants and observers at different times and in 


different contexts. Daniel Bell has called them the ‘market 


unionism" and the "social movement" aspects of trade unionism. 6 


Cn the one hand, unions are narrowly concerned with the economic 
interests of their members, and will use any method to advance 
their specific objectives, even to the point of making arrangements 
which may adversely affect the interests of other workers 
employed by the same companies. Cn the other hand, unions, from 
their beginnings, have perceived themselves and have been 
perceived by others - particularly left-intellectuals and liberal 
politicians ~- as the most important part of the social reform 
movement concerned with redistributing income, status, and 
power. As part of this larzer movement, trade unions have sup- 
ported the extension of the suffrage to all, increased public edu- 
cation and social security legislation. And though the American 
unions have been more or less explicit advocates of business as 
coatrasted with ideolo sical unionism, they have always had a 
3;eneral political program which included policies on many non- 
lapor matters. Currently, for example, the unions have policies 
with regard to civil liberties and civil ri_hts, medical care for 
the aged, expenditures for schools and foreiga policy. Cn the 
whole, these policies have consistently followed the positions ad- 
vocated by liberal political forces. The very rhetoric used by 
labor leaders to describe their objectives and social role uswl.ly 


has reflected this general identification with the values of a more 


Daniel Bell, The Decline of Ideology, (Glencoe, The Free 


Press, 1960), pp. 208-22T, 


f 
~ 
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inclusive democracy, of increased ri;hts for all, particularly 
the various depressed sectors of the population. 

During the organization drives of the 1930's, many intel- 
lectuals dedicated to larzer movements for social reform or for 
socialism, did a great deal directly and indirectly to win public 
acceptance of unionism, The overwhelming majority of American 
intellectuals have been on the left pdlitically, and their support 
has been a major asset to unions concerned with winning sympathy 
from the broader public. ‘ But because these helpful intellectuals 
have rarely been interested in business unionism, the trade union 
movement has frequently been subject to serious criticism from 
these friends of labor for their failure to live up to the intellec- 


tuals' idealistic image of a reformist and democratic union move- 
7 


ment. 
Although much of the intellectuals' criticisms of oligarchic 
union government come from men who see such failings as strong- 


ly linked to the weakness of the ''social movement" aspect of 


es. M. Lipset, Political Man, (New York: Doubleday, 


1960), pp. 313-323. 


Many labor leaders have voiced their annoyance at such 
criticism. For example, the President of the international 
Association of Machinists, in replying to Clark Kerr's analysis 
of deficiencies in union democracy, criticized the intellectuals 
for taking an unfriendly approach to the labor movement now that 
its most dynamic (and bloodiest) days seem to be past. ''[ The 
intellectuals] became disenchanted with organized labor when the 
skirmishes of the 1930's were past. They look nostalgically at 
the good old days of mass organization, sit-down strikes and 
Memorial Day massacres, and conclude that, since such things 
are past, labor no longer has any cause and the | sic] labor's 
prime concern now must be one of internal administration and 
conformity to the pattern of society at large.'' A. J. Hayes, 
"Union Leaders of Their Cwn Choosing' - A Review," AFL-CIC 
Education News and Views, 3(April, 1958), p. 1, Kerr's original 
analysis is in Unions and Union Leaders of Their Own Choosing, 


(New York: The Fund for the Republic, 1957) 
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American unionism; others have argued that there is a conflict 


between socially oriented unionism and union democracy. For 
example, Paul Jacobs has suggested that highly democratic 


unions, as a consequence of being concerned with membership 


wishes, are narrowly devoted to the interests of their craft, to 
the detriment of the public or the interests of the union movement 
as awhole. To support this thesis, he points out the International 
Typographical Union which though it has an unusually high degree 
of internal democracy, has engaged in a variety of collective bar- 
_ gaining policies and politics tactics, in his judgement either offend 
public morality (requiring that work which is reproduced from | 
matrices be reset each time it is used for a different publication 
simply to make work) or the interests of the labor movement (op- 


posing permanent election registration laws because annual regis- 


tration means more work for printers.) Cn the other hand, he 


indicates that an autocratically-led union like the International 


Ladies Carment Workers Union has long been known for its broad 
8 


and liberal social policies. 


Cthers have argued that union democracy is causally re- 


lated to irresponsible bargaining demands and unnecessary strikes 


on the part of those union leaders who face the possibility of dep- 


osition in a succeeding election and so seek to justify their leader- 


role by a show of extreme militancy advocating major contract im- 


provements. 


pon! Jacobs, 'Union Democracy and the Public Good - Do 
They Necessarily Coincide?"', Commentary, 25 (1958), pp. 68-74. 
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No one, to my knowledge, has attempted to compare 
systematically whether democratic unions are more irresponsible 
in the economic demands and social policies than dictatorial ones. 
The ITU's practice of retaining so-called bogus work, that is, un- 
necessary reproductions of work actually run off from matrices, 
is often used as an extreme illustration of feather-bedding, but it 
is also obvious that many of the railroad brotherhoods, which are 
much less democratic, join with the ITU in attempting to retain 
the historic policies that keep more workers than are necessary 
on the job. The highly dictatorial United: Mine Workers ran-more 
strikes during war-time than any other union. Currently, the labor 
organization most often cited as an example both of disrespect for 
the norms of the larger polity and of aggressive bargaining tactics 
is the highly oligarchic Teamsters' Union. 

There is little evidence that an autocratic union leadership 
will actually behave more in accord with the public interest than 
one which is democratically controlled. Eut whatever relationshi= 
may actually exist between forms of union government and collec- 
tive bargaining tactics, there can be little doubt that corruption, 
racketeering, and other practices detrimental to the public interest 
are much more likely to flourish in dictatorial unions that in those 
which are more subject to membership control. As Clyde Summers 


has said: 


It is argued that decisions required in collective bargaining 
are not appropriate for the democratic process. In part this 
rests on the fear that if bargaining is constantly subjected to 
political pressures, union officers in the grasping for votes 
will make unrealistic demands, and process worthless 


ll. 


grievances.... Perhaps union leaders who were not answerable 
to the members could be more responsible to the public but 

the critical question is whether they would. Is there really 
good reason to believe that a union leader who came to power 
in an undemocratic union, and who was answerable only to 

the entrenched group through whom he gained power, will in 
fact demonstrate more social responsibility than the leader 
who is answerable to his whole membership? Democracy 

does not guarantee responsible leadership, but an authori- 
tarian system promises even less, 


The concept of representativeness is clearly central to the 
legitimacy of trade-unions. Jack Barbash has even argued that 
a union must be "an instrument of interest representation|or] it 
is nothing. ulO This does not mean, of course, that autocratic 
unions do not fulfill basic functions, but, rather, that if unions are 
not democratic they lose much of their ideological justification. 
As Archibald Cox says: "An autocratic union may serve the ma- 
terial demands of its members by bargaining effectively for higher 
wages and increased benefits. None except a democratic union, 


however, can achieve the idealistic aspirations which justify labor 
ll 


organizations," 


clyde Summers, "The Public Responsibility of Unions in 
Internal Union Affairs," (dittoed), pp. 8-9. 


nion Democracy," Bureau of National Affairs, Daily 
Labor Report, November 25, 1957, 


tt Archibald Cox, "The Public Interest in Internal Union 
Affairs,'' mimeographed (1959), p. 12. 
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A different argument for union democracy raised by poli- 
ticians and lawyers more than by academic intellectuals concerns 
the status of American unions under law. It is frequently suggested 
that the government has an obligation to help maintain democratic 
procedures within unions because of their quasi-public character 
under the National Labor Relations and Railway Labor Acts. Kurt 
Ranslowe says: 


If the basis of our policy is to be one of channeling enforce- 
ment of and control over individual rights into and through the 
collective bargaining relationship, the collective bargaining 
agent must not only be obliged to act fairly and honestly, but 
the union must also contain within itself channels for expression 
and participation through which the individual's voice can make 
itself felt. Only thus can it be legitimately asserted that 
collective representation should be given priority. Only thus do 
we have assurance that collective representation will be fair, 
honest, and effective. 12 


Cox points out further: 


Labor unions occupy their present position largely by force 
of law. Under the National Labor Relations Act, a union which 
acts as the bargaining representative has power, in conjunction 
with the employer, to fix a man's wages, hours, and other 
conditions of employment without his assent. The individual 
employee may not lawfully negotiate with his employer. Se is 
bound by the union contract. As a matter of practice, if not 
in legal theory, the union also controls the grievance procedure 
through which a man's contract rights are enforced. The 
government which gives unions this power has the concomitant 
obligation to provide safeguards against abuse. The most 
effective safeguard is legal assurance that unions will be 
responsive to the desires of the men and women whom they 
represent. 13 


Rights in Collective Labor Relations,'' Cornell 
Law Cuarterly, 45 (1959), p.52, 


1Suthe Role of Law in Preserving Union Democracy," Harvard 
Law Review, 72 (1959), pp.610-11. 
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These arguments, of course, run counter to the traditional 
view of the trade union as a voluntary association, and because they 
maintained this view the courts for many years were reluctant to 
intervene in disputes between unions and their members. Before 
the government became a protector of union rights to organize and 
bargain, Zechariah Chaffee argued in a now famous article that if 
the ability to earn a livelihood depends upon membership in a 
voluntary organization, the courts should grant relief in expulsion 
cases, | 
Although most American discussions concerning the role of 
union democracy stress the consequences of diverse forms of union 
government on collective bargaining, increasing there is good rea- 
son to relate this concern to the political role of labor. Increas- 
ingly, American economists are tending to agree that their studies 
demonstrate that unions have little enduring or major effect on 
the distribution of industrial income, or on the real wages of 


15 


workers. If this conclusion is valid (there is still much debate 


147 echariah Chaffee, Jr., ''The Internal Affairs of Associ- 
ations Not For Profit,'' Harvard Law Review, 43(1930), pp. 993-1029. 


bc 66 John Dunlop, Wage Determination under Trade Unions 
(New York: Macmillan, 1944), and The Theory of Wage Determi- 
nation (London, Macmillan, 1957). Ina detailed summary of re- 
Search on the subject, Clark Kerr concludes that there is no evi- 
dence that collective bargaining has increased labor's share of 
the national income in the United States, and further than there is 
'no significant relationship between the degree of unionization and 
labor's share, industry group by industry group." (See ''Trade- 
Unionism and Distributive Shares,'' The American Economic Review, 
(1954), p. 291.) An opposite conclusion is reached by Robert Ozanne, 
"Impact of Unions on Wage Levels and Income Distribution," 
Quarterly Journal of Economics , 78(1959), pp. 177-196. 


: 


about it among economists), then it would imply that the ''social 


movement" aspect of the role of unions is more important both 


for their members and for society as a whole. One leading labor 


economist has in fact argued that unions have two primary func- 
tions, to "protect the worker against arbitrary employer action... 


{and to} provide an effective means of stabilizing the political 


16 


power of low income groups.''" Thus if a key justification of 


unions is their role as the representative of the lower strata in 7 


the polity, as the counter-lobby to that of business, then it is more 


important than ever to have democratic unions which actually speak 
17 


for their members. 
The question as to whether a trade-union leadership actually re- 

flects the opinion of its membership has most frequently occasioned 

connect and action by those who disagree with the politics of the 


leadership. In a number of countries, the problem of representa- 


tiveness has been perceived as most crucial when Communists 


have gained control of unions and attempted to use them for poli- 


tical purposes, It is estimated that at the height of their power in 


the 'forties, the Communists controlled unions containing between 


one-quarter and one-third of the membership of the CIC. This 


contre] was not questioned by the leaders of the other CIC unions 


so long as the Communist line was congruent wiih the policies of 


16 Mielvin W - Reder, ''Job Security and the Nature of Union 
Power," Industrial and Labor Relations Review, 13 (1960), 
pp. 349-362. 


Li see Summers, op cit, pp. 11-12. 
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the rest of the federation. Eut the Cold War and the Communists’ 


effort to build the Wallace Progressive Party in 1948 created a 


basic split between them and the rest of the CIO leadership. The 


result was the expulsion of those unions which followed the CP 
line. +9 
Similarly, in Australia, the Communists won control of 

unions containing almost 1/4 of the entire trade union membership 
in the country, including important unions in basic industry. "They 
had nearly half the delegates at the 1947 ACTU [ Australian Council 
of Trade Unions] Congress, could generally get majority support 
for their proposals, and were only narrowly defeated in their bid 

to gain a self-perpetuating grip over the ACTU interstate Execu- 
tive.'' Again, Communist domination of unions was tolerated until 
their use of this power became unbearable. A politically-inspired 
strike wave finally led both Laborites and Liberals to support 
legislation designed to eliminate Communist abuses of union 


democracy. 


18 por a detailed discussion of the role of the Communists 
in the American labor movement see David J. Saposs, Communism 
in American Unions , (New York: McGraw-Fill Eook Co., 1959) 
and Max M. Kampelman, The Communist Party vs. the CIC: A 
Study in Power Politics, (New York: Frederick A, Praeger, 1957.) 


19 erbert E, Weiner, "The Reduction of Communist Power 
in the Australian Trade Unions: A Case Study," Political Science 
Guarterly , 64 (1954), pp. 390-412, 
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In Britain today, Communist control of the Electrical 
y/orkers Union has resulted in serious discussion in many quarters. 
concerning the state of self-government within that union. The 


left socialist New Statesman has published exposes of the shoddy 
20 


methods used by Communists to maintain themselves in power. 


Defenders of Communist rule in the Electrical Workers Union have 


written the New Statesman arguing that similar methods are used 
in non-Communist unions, 

The unrepresentative character of Communist union leaders 
is evident in countries in which the Communist party is extremely 
weak, but it is difficult to demonstrate that non-Communist leaders 
often are equally unrepresentative in their political attitudes. A 
striking example of this occurred in 1940, when John L. Lewis 
endorsed the candidacy of Wendell Wilkie for President. A study 
of miners' voting behavior revealed that the large majority of them 
continued to back Roosevelt. a More recently, the largest single 
national union in Great Britain, the Transport and General Workers 
Union, which casts well over one million block votes at Trades 
Union Congress and Labor Party conventions, has been backing 


left-wing positions, whereas in previous decades it had been the 


stronghold of the right wing. The shift did not occur from any 


a recent such article is John Freeman, “The Scandel in 
the ETU,'' New Statesman, 59 (February 27, 1960), pp. 227-228. 
The Economist has also repeatedly reported on the shoddy govern- 
mental practices within this union. See for example the issues of 


December 20, 1958, p. 1065; October 31, 1959, pp. 404,407; Novem- 


ber 28, 91959, p. 845. 
Irving Bernstein, ''John L. Lewis and the Voting Behavior 


of the CIC," Public Cpinion <.uarterly, 5(1941), pp. 233-249. Accord- 


ing to Gallup Po percent of a © members voted for Roosevelt 
against the position taken by their president. 
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profound change in membership attitude or situation of the organi- 


zation, but was rather accidental. Ernest Bevin and Arthur Deakin, 


22 neakin died 


the Union's leaders since 1921, were right-wingers. 
prematurely in 1955, however, without arranging for a conservative 
successor, and a relatively young left-winger, Frank Cousins who 
had not been a member of the national leadership long enough to = ; 
accumulate the more conservative and traditional views, succeeded 
to the presidency. Thus the balance of power within the Trade > 
Union Congress and the Labor Party dramatically changed. 
The three major American apparel unions whose strength 
was based for many years on New York Jewish garment workers 
provide another interesting illustration of the way in which diverse 
leadership of comparable organizations formed of members with 
similar backgrounds may differ widely in political tactics. The 
furriers' union led by Ben Gold remained a mainstay of the Com- 
munist Party for many decades, while the International Ladies 
Garment Workers Union under the leadership of David Dubinsky 
fought the Communists in every way possible. Sidney Hillman as 
leader of the Amalgamated Clothing Workers Union pursued a po- 


litical path which sometimes meant alliances with the Communists, 


42-6 Joseph Goldstein, The Government of British Trade 
Unions, (London: Allen and Unwin, 1952); and V.L. Allen, Trade 
Union Leadership, (London: Longman's Green and Co., 1957), 
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and on other occasions meant fighting them. And the rivalry be- 
tween Hillman and Dubinsky often meant that the two large Jewish | 
dominated garment unions were rarely within the same political . 
camp, each leaders had his own "third party" for a while. 
| within the labor movement when men forcefully oppose the 
political tactios of a given group of leaders their concern is almost 
always with the policies of a specific oligarchy, not with the phe~ 
nomenon itself. At various times factional groups have succeeded 
in overthrowing a given union leadership, and in the context of 
the struggle have charged the incumbents with denial of basic 
democratic freedoms. Almost invariably such groups have then 
retained the anti-democratic mechanisms which they criticized. 
The principal Communist trade union strategist/ or chester 
first to attempt to apply Robert Michels’ analysis of the sources of 
oligarchy within the German labor movement to American unions, 
and he was clearly concerned not with establishing democratic 
procedures, but with using Michels' points as a political weapon. ae 


The Conditions of Union Government 


Union leaders are no more impervious to public opinion 


than are the leaders of other institutions in American society. Why 


William Z. Foster, Misleaders of Labor, (Chicago: 
Trade Union Educational League, [927). Sylvia Kopald in an even 
earlier book glorifying left-wing union upheavals and condemning the 
AFL hierarchy brought Michels! "iron law of oligarchy" to bear on 
an analysis of American labor, Rebellion in Labor Unions, (New 
York: Boni and Liveright, 1924). 
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then, in view of the widespread expectation that unions be demo- 


cratic, do they not conform more than they do to democratic prac~ | 


tice? Although there have been many articles and books which 


have examined the sources of union oligarchy in detail some of the 


main points are summarized here, sah 


24 or a more detailed discussion of the factors affectin 
union government, S. M,. Lipset, Martin A. Trow, and James 56. 
Coleman, Union Democracy (Glencoe, Ill.: The Free Press, 1956), 
esp. pp. 9-13 an -418, Joel Seidman, etal, The Worker Views 
his Union ,(Chicago: University of Chicago Press, 1958), esp. 
pp. 164-241; Robert F. Hoxie, Trade Unionism in the United States, 
(New York: D. Appleton and Co., 1926), pp. 177-187. John R. : 
Coleman, "The Compulsive Pressures of Democracy in Unionism,"' 
American Journal of Sociology 61(1956), pp. 519-526; George Strauss, 
“Control by the Membership in Building Trades Unions," ibid ., 
pp. 527-535; Arnold S. Tannenbaum, 'Control Structure and Union 
Functions," ibid ., pp. 536-545; Daisy L. Tagliacozzo and Joel 
Seidman, Typology of Rank-and-File Union Members," ibid ., 
pp. 546-553; S. M. Lipset, "The Political Process in Trade Unions: 
4. Theoretical Statement,'' in Walter Galenson and Seymour Martin 
Lipset, eds., Labor and Trade Unionism: An Interdisciplinary 
Reader (New York: John Wiley & Sons, 1960), pp. 216-242; Leonard 
I, Pearlin and Henry E, Richards, "Equity: A Study of Union 
Democracy," ibid,, pp. 265-281; Clark Kerr, Unions and Union 
Leaders of Their Own Choosing, op cit.; Philip Taft, op cit; 
William Leiserson, op cit, 
For detailed bibliographies on the subject see, Mary R. 
-Eeslet, "Bibliography: Internal Affairs of Labor Unions: Admin- 
istration and Regulation, '' in Government Regulation of Internal 
Union Affairs Affecting the Rights of Members, Selected Readings 
prepared for the Subcommittee on Labor of the Committee on Labor 
and Public Welfare U.S. Senate. (Washington: Government 
Printing Cffice, 1958), pp. 292-297; Daisy L. Tagliacozzo, "Trade 
Union Government: its nature and problems a bibliographic review, 
1945-55,'"' American Journal of Sociology, 61 (1956), pp. 554-581. 
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The complexity of the American economy, the centraliza- 
tion of industry, and the power of the corporate employers all have 
contributed to the need for efficient, technically competent admini- 
stration in unions, and to the centralization of union power in the 


national union, 


It is inevitable that the important decisions are 
increasingly made at a level quite remote from rank and file con- 
trol and that even matters of vital concern to the rank and file, 

such as the union contract, are negotiated by experts, and simply 
ratified by the membership. The demands of local unions are syste- 
matically subordinated to the prevailing system of national pattern 
bargaining. 

The internal structure of/ Gang reinforces the bureaucratic 
tendency to unresponsiveness. Because of its ultimate character as 
a combat organization whose usefulness to its members lies in its 
collective strength in relation to management, the trade union has de- 
manded more control over its individual members than do most 


types of associations. 


This requirement reinforces the advan- 
tages for the perpetuation of administration power which are in- 


herent in the nature of large-scale organization. 


¢ 


25.rhe view that oligarchy is inherent in large-scale or- 
ganization is applied to trade unions by will Nerberg in "Bureaucracy 
and Democracy in Labor Unions,'' The Antioch Review 3 (1943), 
pp. 405-417, 


Srhe problem of discipline v. democracy is discussed by 
Joel Seidman, in Democracy in the Labor Movement (Bulletin 39, 


February 1958) (Ithaca: New York State School of Industrial & Labor 
Relations, Bulletin 39: February 1958), pp. 4-8. 
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The administration already controls the organization's 
finances, the paid staff, and the internal communications system 
of the union (which is usually the only source of information about 
internal union affairs that exists.) The full time officials are the 
autlovined interpreters of the union constitution and of union regu- 
lations; chew have the power to discipline locals and individual 
members and the right to hear appeals. Most of the time, the 
paid officials work together in a strictly hierarchic and smoothly 
functioning political machine, and are likely to regard any opposi- 
tion to their policies as a form of treason to the union itself. 

When the membership is scattered, or when the officials 
have complete control over jobs in the trade through the hiring 
hall or the shape-up, the full-time functionary is in an almost un- 
assailable position. Control by the officers is in turn, made easier 


by rank and file apathy, which itself is partly a result of the fact 


that the local handles less and less of the important business of 
the union, and few members see why they should be interested in 
routine and petty business matters. at 
Since most union officials have risen from the ranks of 
industrial workers to prestige positions allowing them to enjoy 
many middle class comforts, the full time union functionary is 
powerfully motivated to maintain himself in office. Defeat ina 


union election usually would mean having to return to a relatively 


low status, low-paying occupation. And many union officials are 


pp. 21-25. 
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thus led by self-interest to circumvent efforts at greater member- 
ship control and democratic rights. 

The weakness of democratic procedures within American 
unions is particularly noteworthy today since the individual worker 
has no effective external organizational alternative if he is dis- 
satisfied with union policy and practices. While there are many 
arguments against dual unionism, and particularly against the 

-maintenance of the AFL and CiC rivalry, it remains true that the 
existence of two unions with similar jurisdictions serves to make 
each of them more responsive to membership wishes. In this sense 
the worker in America is handicapped in a way that his European 
counterpart, in a number of countries, is not. walter Galenson 
suggests in a forthcoming study of the governments of European 
unions, that in countries where unions have a stable and legitimate 
position, dual unionism contributes to both the democratic character 


28 


and the solidarity of the different union movements. Even in 


28 nether rival unionism will have positive or negative ef- 


‘fects on union democracy and economic strength depends greatly 
upon other factors in the situation, especially the general acceptance 
of trade unionism in the country under consideration. Walter Galen- 
son says: in Trade Union Democracy in Western Surope (Berkeley: 
The Fund for the xepublic, 1960, mimeographed), pp. 112-114. 
The French and Italian experience illustrates clearly how dangerous 
internal division can be to a labor movement which has not gained 
general acceptance, When trade unions are still in their fighting 
stage, when collective bargaining is impossible because of gross 
inequalities in bargaining power, and when industrial enterprises 
are run as autocracies, concepts of trade union democracy and 
membership rights have little meaning... In the Low Countries, in 
Scandinavia, Austria, and Great Britain, trade unions have gained 
an unassailable position... In these circumstances, competition 
among unions has an altogether different significance. Here it may 


act as a powerful lever for the furtherance of internal union democ- 
racy. 


: 
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Great Britain which has one overail federation. ‘In many indus- 
tries workers may choose between several unions when they join, 
and they may leave one union and join another. n28 There are, 
however, various agreements among the members of the T. U. Gre 
to prevent widescale raiding of each others members. These do 


permit, however, a limited amount of competition for members 


among affiliates of the Trades Union Congress, and an aggrieved 


member can join a rival union and yet stay on the same job in 


many cases, 


29 


B. ©. Roberts, Trade Union Gevernment and Administration 


in Creat Britain, (Cambridge: Harvard University Press, 1996), p. 51. 
it is in this context that Zritish writers have urged that union 
democracy is of only secondary importance for good unionism, V. L. 


Allen, for example, does not see membership participation as 
necessary for vital unionism because British unions are voluntary 
organizations. He says: 

Cne cannot depend on a universal and effective participation 
of ordinary members in union affairs to act as guardians of 
their own interests. it just does not occur. Neither can one 
rely on the use by leaders of democratic methods, given 
rank-and-file indifference... If, however, the penalty for 
inefficiency, the misuse of resources or the abuse of power is 


severe, then there will be little deliberate deviation by officials 


generally and by leaders in particular from the course set by 


the requirements of the workers. The voluntary nature of trade 


unions provides such a penalty. A trade-union leader who is in 
continual fear of losing his members will inevitably take steps 
to satisfy their wants. 

Trade Unions that operate 'union-shop! or 'closed-shop' 
agreements are in a different position, for they become, in 
effect, compulsory societies... In such cases it is important 


that the union constitutions should be democratic and that they 
should be used effectively by rank-and-file members. Itis so 
important, infact, that it justifies the intervention of Parliament 
to supervise the working of the constitutions in exactly the same 
way as the control by Parliament of any other form of private 
concentration of economic power is justified. (italics added.) 

Power in Trade Unions, (London: Longmans, Green, and Co., 
1954), pp. 63-4, 


Cyril Grunfeld, Trade Unions and the Individual: A Study 


of Recent Developments in England, " Journal of Public Law, 7 (1958) 
319; and \/alter Galenson, op.cit. 
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Corruption and Aggresiveness as Aspects of the American Way of Life 


While corruption and oligarchy within unions are tlosely 
related in that corrupt union officials are even more powerfully 
motivated than honest ones to circumvent democratic procedures, 
and keep office, it is important to recognize that they are distinct 
phenomena. Cn the whole, as various students of the European 
labor movement from Robert Michels before world War I to Joseph 
Ccoldstein in recent years, have pointed out most European trade 
unions are effectively dominated by a self-cooptating oligarchy. 
what is relatively unique about American labor government, as 
compared with that of northern Europe and “reat tritain, is the ~ 
problems of corruption, racketeering, and conflict of interest. 

Perhaps even more surprising to European observers is the 
evidence that the rank and file sometimes voluntarily accept such 
practices. All the exposures concerning corruption inside the 
International Longshoremen's Association did not prevent that union 
from winning two government conducted secret ballot elections in 
contests with an AFL-CIC rival Pda The Teamsters' Union is 
one of the very few major unions which has been gaining rather 
than losing members in the past few years. is ‘Such results, of 


course, have had many equivalents in the American political 


aniel Bell, "The Racket-Ridden Longshoremen: A 
Functional Analysis of Crime," in walter Zalenson and 5.M. 
Lipset, eds., Op. cit, pp. 257-259, 


32 ortune 61 (April 1960), pp. 233-4, 239-40, 
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arena. Many urban political machines, exposed as corrupt and 
crime-ridden, still have been able to retain large majorities in 
the poorer sections of the city. © James Curley was elected Mayor 
of Boston with heavy majorities in lower strata districts, while 
under indictment on a charge of fraud with regard to alleged 
soliciting of war contracts, for which he was subsequently con- 
victed. 

In order to explain, in part, the reasons for these phe- 
nomena within American unionism, it is necessary to digress 
briefly to a discussion of some of the values of the wider society . 
which the trade union, as an American institution, has incor- 
porated to a large extent. 


Much in American attitudes and behavior can be explained 


by reference to the emphasis in our culture on achievement, on 


a public opinion survey revealed that Curley secured 


66% of the vote among "below average" income group, 46% in 

the "average'' income class, and 24% among the "above average" 
classification. The survey indicated that most of those voting for 
Curley were aware of the charges of dishonesty, but again and 
again respondents and informants echoed the phrase, "Curley may 
steal from the rich, if you want to call it that, but he gives to the 
poor.'' Besides the Robin Hood legend, there was the general 
image among his supporters that he "gets things done." These 
two aspects of the Curley legend can be found in the images of a 
number of seemingly corrupt or dictatorial labor leaders. 

For a detailed analysis of the Curley support see Jerome 5, 
Bruner and Sheldon J. Korchin, ''The Boss and the Vote: Case 
Study in City Politics,'' The Public Cpinion Cuarterly, 10 (1946), 
pp. 1-23. 
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"getting ahead"’ - the belief that everyone should try to be a "success" 
regardless of his background, Though it may seen | paradoxical 
the strength of the achievement norm is closely related to that 
other key value of America, equality. The ideal of equality 
contributed to the belief that inicoeas should be the goal of all, 
without pedevenke to accidents of birth, class, or color, In 
societies where opportunity and position is manifestly related to 
inherited background qualities, there is necessarily less emphasis 
on achievement. Tocqueville clearly noted that equalitarianism 
cnnibenisiee competitiveness in his description of the consequences 
of democracy's destruction of aristocracy when he said: "They 
have swept away the privileges of some of their fellow creatures 
which stood in their way, but they have opened the door to uni- 


134 


versal competition. And a study of the comments of various 


nineteenth century foreign travellers concerning American workers 


notes that most of these European writers concluded that "social 
and economic democracy in America, far from mitigating com- 
petition for social status, intensified it... 35 
The stress on these values means that Americans are 
much more likely to be concerned with the achievement of approved 


ends - particularly pecuniary success - rather than with the use 


of appropriate means - the behavior considered appropriate to 


$4 lexis de Tocqueville, Democracy in America, II, (New 
York: Vintage Books, 1959), p. I46. 


35 pobert Smuts, European Impressions of the American 
worker, (New York: 1953), p. 13. 
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a given position or status. In this country men are led to feel 
that the most important thing is to win the game, regardless of 
the methods employed in doing so. American culture applies the 
norms of a completely competitive society to everyone. winners 
take all; to fail, to be poor, means disgrace. 
In a society such as Great Britain, which is more particu- 

laristic and aristocratic in its values, a worker or poor person 
is less likely to see himself as a failure, In an achievement- 
oriented culture, those individuals and groups who are handicapped 
in some way from achieving success, and who seek to resolve 
their inner doubts about their personal worth, are under strong 
pressure to violate conventional morality, to use whatever means 
they can find to gain recognition. As many observers have pointed out, 
the relatively high crime rate in America, both in the form of 
lower-class rackets and white collar and business defalcations, 
may be perceived as a consequence of the stress laid on goals, 
on success. The evidence available suggests that the more de- 
prived groups in the population approve illicit means of succeed- 
ing. °° 

The emphasis on ends, on pecuniary success, combined 
with an absence of the kind of class consciousness characteristic 


of more ascriptive societies, has also served to motivate workers 


to use the labor movement itself as an avenue to pecuniary and 


36 


See Daniel Bell, Thé-Decline of Ideology, op. cit., pp. 
115-116, 
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status gain. The position of union leader is regarded as legitimate 
success, not as a sacred trust or way of life. The belief follows 
then that a union leader is entitled to get as much as he can for : 
himself and his family, as long as he does not injure his members' 
tinerestil, American union officials receive the highest salaries 
for whiten cbtteais anywhere, and American workers accept this 
fact, even as they accept the right of union officials to be private 
businessmen, or employers. 
The ends-orientation of America as contrasted to the means 

orientation of an aristocratic society also manifests itself in the 

{ objectives and tactics of American trade unions, Ideologically 
conservative and narrowly self-interested, the American labor 
movement has been, in some ways, more violait and militant 
than the politically more radical European unions. American 


unions, narrowly oriented toward the economic advancement of 


those in their particular union or trade rather than toward changes 
in the social system for the benefit of the wider society, have 
not been loathe to employ physical violence, even dynamiting 
buildings, to achieve those ends. id They have employed mobsters 


in labor disputes (as have employers) and have been more free 


with the use of the strike weapon than any other labor movement 


371 ouis Adamic, Dynamite: The Story of Class Violence 
in America, (New York: The Viking Press, 1934), 
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in the highly industrialized, stable, western democracies. °° 


Like American industry, American labor has been brutally ag- 
gressive in attempting to achieve its goals,and for perhaps the 
same reasons, 


Efforts at Correction 


On the whole, labor spokemen who will discuss the problems 
of union government or corruption in an analytic fashion do not 
contest the argument presented here, particularly after the recent 
Congressional exposes, and the expulsion of the largest affiliate 
of the AF L-CIC from the ranks of the federation. 7 Rather, they 


MVM. Ross and Paul T. Changing Patterns 
of Industrial Conflict (New York: John Wiley & Sons, foeby, p. 19. 
some of the unstable, usually less industrialized democracies like 


France have higher strike rates reflecting their failure to institu- 
tionalize management-labor relations. 


3914 commenting on the Congressional exposes in a speech 
to the AF L-CIC industrial Union Department, George Meany, the 
President of the AFL CIC indicated his surprise at the extent of 
such practices: 

''wWe thought we knew a few things about trade union cor- 
ruption, but we didn't know the half of it, one tenth of it, or 
the one-hundredth of it. We didn't know, for instance, that we 
had unions where a criminal record was almost a prerequisite 
to holding office under the national union, | 

we didn't know that we had top trade union leaders who made 
it a practice to secretly borrow the funds of their union. we 
didn't know that there were top trade union leaders who used 
the funds for phony real estate deals in which the victims of the 
fraud were their own union members. 

And we didn't know that there were trade union leaders who 
charged to the union treasury such items as speed boats, per- 
fume, silk stockings, brassieres, color TV, refrigerators, 
and everything else under the sun." 

quoted in Sidney Lens, The Crisis of American Labor, (New York: 
Sagamore Press, 1959), p. 105, and in Sylvester retro, Power Un- 
limited - The Corruption of Union Leadership,( New York: The 
Ronald Press, 1959), p. 146, ‘The original speech was reported in 
The New York Times, November 2, 1957, p. 1. Poth the Lens and 
the Petro books contain detailed summaries of unsavory features 
of the labor movement as exposed in the Congressional hearings. 
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will urge that the labor movement is no worse than other insti- 
tutions, such as business or government, td and that in any case 
whatever problems exist regarding internal democracy or cor- 
ruption are relatively minor compared to the positive role unions 
play as collective bargaining agencies. If unions are accepted as 
the detendetis of workers! interests, it is argued that self-regu- 
lation is much more desirable from a public interest point of 
view than any type of government or judicial intervention, This 
argument is elaborated with reference to the hostile treatment 
that the union as an anti-business organization can expect to 
receive from the courts or conservative politicians. 

The examination of the basic structural tendencies within 
unions in America today strongly suggests, however, that there 
are severe limitations on what unions can do for themselves. Im- 
partial review boards and/or enforced formal rights of opposition 
and due process exist in those unions that need them least, such 


as the United Automobile workers, the Upholsterers International 


© Por example, the President of the International Asso- 
ciation of Machinists and Chairman of the AFi-CIO Ethical 
Practices Committee, A. J. Hayes, said of the recent Congres- 
sional investigations of trade unions: "St wonder if any other group 
in American life, whether they be doctors, lawyers, businessmen, 
or newspapermen, could have come out with a better record after 
5 years of intensive investigation of their morals and practices? I 
think not...if Congress were to investigate business, industry, 
the professions, politics of journalism with as much energy as it 
has investigated organized labor, the percentage of wrongdoing 
uncovered would undoubtedly be substantially higher." (""A Time 
or a all our Liberties,'' The Machinist , November 28, 
1957. 
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Union, the International Typographical Union, or the American 
Newspaper Guild. .The unions whieh most need elaborate and 
realistic safeguards protecting basic rights are least likely to 
establish them. The general rule that those who hold power are 
not likely to consciously undermine their own position applies to union 
leaders as much as to any other group. What then realistically can 
be done to reduce oligarchy or corruption? 

There is general agreement among students of the subject 
that the ordinary procedures of the law, which rely heavily on 
individuals who have grievances complaining to the courts or law- 
enforcement agencies, have not served to protect union members 
and other workers whose rights were denied. The courts are 
unable to afford adequate relief in many cases because they lack 


consistent and explicit standards, and are not familiar with 


union practices and, it is true that most union members are re- 

luctant to use the courts or cannot bear the costs of litigation. “ 
The NLEB and the Railway Labor Eoards have been 

equally inadequate in protecting individual rights against certified 


unions, especially in the area of discrimination and admission 


policies. Neither the NLFA nor the Railway Labor Act attempted 


loeorge Strauss and Don Willner, "Government Kegulation 
of Local Union Democracy,'' Labor Law Journal (Aug. 1953), p.531. 
"A study of the case law shows that the courts have been 
willing to prevent substantial violations in decision-making. 
But due to the trouble involved in going to the courts, and 
the courts' own difficulties in affording adequate relief, ju- 
dicial intervention has not provided effective protection for 
‘ [union] member rights." 
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to regulate the internal affairs of unions; but the federal agencies 
established by these Acts, in cases where they might have done 
so, did not try to change discriminatory union policies, partly 
because success in their major functions was dependent upon the 
cooperation of the unions they had to deal with, “7 | 

: Begabae of the exposures of corruption, denial of democratic 
rights, the inadequacy of the courts and federal agencies, and the 
inability of the labor movement itself to act with sufficient vigor, 
many informed people who are by no means unsympathetic to 
unionism now feel that legislation dealing directly with internal 
union affairs, is necessary. Before discussing the most recent 
efforts at such legislation, the Iabor- Management Reporting and 
Disclosure Act of 1959, a look at some of the sources for the 
failure of earlier legislative efforts to deal with union democracy 
may contribute to a better understanding of the limits and problems 


of government intervention in general, 


The Taft-liartley Act represented the first attempt by Congress 


to legislate, even indirectly, on internal union affairs. The con- 
cern of this Act has been for the freedom of individuals who do 
not want to belong to unions. The Act is based on the assumption 
that there are large numbers of workers who are unwilling union 


members, and who need government protection so that they can 


42 Benjamin Aaron and Michael I, Komaroff, "Statutory 
Regulation of Internal Union Affairs - I,'' Illinois Law Review 44 
(1949), pp. 438, 445. 
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quit a union without losing their job under a Union shop agreement. 
The Taft-Hartley Act has had no effect in promoting individual 
workers! rights. There have been few individuals who took ad- 
vantage of rights under the Act to keep their jobs after resigning 
from unions that had closed or union shop agreements. The 
opportunity which the Act gives workers to decertify their col- 
lective bargaining representatives also has had little effect, since 
relatively few workers covered under union contract have been 


involved in any such elections since the bill's passage. 43 


The 
section of the Act providing for union shop deauthorization polls” 
has had even less effect since during the first two year history 
of Taft-Hartley less than 10,000 workers in the entire country 
have been involved in elections seeking to drop a union shop. a 
Congress was clearly wrong in seeking to liberate workers who 
were being represented by unions they did not want, or who were 
covered by union shop agreements which they opposed, 
Reviewing the first four years of the Taft-Hartley Act, 
Sumner H, Slichter found that the closed shop could not be 


eliminated by law in industries where it was already well es- 


tablished. The Act "has fallen far short of realizing the hopes of 


43 Joseph Krislov, ''Union Decertification, '' Industrial 
and Labor Relations Review, 9 (1956), pp. 589-594; Philip Taft, 
"Internal Affairs of Unions and the Taft-Hartley Act," Industrial 
and Labor Relations Review, 11 (1958), p. 385. 


44-nester A. Morgan, "The Union Shop Deauthorization 
Poll, '' Industrial and Labor Relations Review, 12 (1958), 
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its authors in eliminating discrimination...against non-unionistg 


Another section of the Taft-Hartley Act providing that 


unions not complying with the non-communist affidavit require- 
ments would be denied the use of the NLAE has not only been in- 


effective but it violates a basic assumption of jurisprudence that 


"enforcement measures should be directed against those person- 
ally responsible and should be corrective rather than punitive. nee 
Guilty individuals should be punished, not an organization. The 

tendency tomete out economic punishment to a whole union for 


the behavior of one or two of its leaders would appear to be de- 


rived from a lack of sympathy with the legitimate objectives of 
unions, 

Cne can only agree with Sumner Slichter's conclusions 
based on a detailed analysis that, 


- eee{ the Act] has many defects which largely 
reflect the unfamiliarity of its drafters with labor- 
management relations. Large parts of the law, such 
as the prohibition of the closed shop, are unenforce- 
able; other parts, such as the non-Communist oath, 
the restrictions on 'feather-bedding,' the restrictions 
on political contributions by unions, can be literally 
enforced, but the kind of conduct which they are in- 
tended to prevent continues anyway. Although the 


451) Revision of the Taft-Hartley Act," <uarterly Journal of 
Economics, 67 (1953), pp. 162-63. 


of Clyde W/. Summers before the Subcommittee 
on Labor of the Senate Committee on Labor and Public Welfare, 
Washington, D.C., May 8, 1958,"' mimeographed (1958), p. 6 
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law purports to strike a balance between the interests 
of various groups, it sometimes tips the scales too 
far against the workers... 


The failure of the Taft-Hartley Act to accomplish its major 
objectives provides us with an understanding of the limitations of 
legislation regulating internal union affairs, and gives us insight 
into what types of legislation might be effective. 

Legislation affecting internal union affairs should not try 
to further the advantages of democracy at the cost of reducing the 
effective bargaining strezpth in unions. The framers of the Taft- 
kiartley Act were both hostile to, and ignorant of, trade unionism 
as such, and hence could not help but deal inadequately with 
problems of internal union matters. Union members as well as 
union leaders viewed the Act as punitive legislation. The con- 
sequence was the unenforceability and inadequacy described above, 
As archibald Cox pointed out: 

Public policy should minimize the danger [of autocra- 

tic control]| without disabling the unions from performing 

their beneficient functions. The ability of labor organi- 

zations to bargain effectively with employers should not 

be impaired, for the unions' ability to advance the wel- 

fare of their members depends more upon effeptive bar- 

gaining than upon the conduct of union affairs. 

Like the Taft-Hartley Act, state right-to-work laws have 
hought to protect the rights of that very small minority of employees 


who do not want to belong to a union. Since 1944, eighteen states 


41 cit., ps 179 


48uphe Public Interest in Internal Union Affairs," op. cit., 
p. 3. 
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have had legislation outlawing the requirement of union member- 
ship as a condition of hiring or continued employment. An 
analysis of the situation in Texas, the most highly industrialized 
state to have had long experience under such legislation, in- 
dicates that like the federal law, right-to-work has not resulted 
in freeing workers from compulsory unionism, nor has it greatly 
hindered organization, as the unions feared it would. Frederic 
Meyers says: : 
In the traditional areas of the closed shop, par- 

ticularly the construction industry, the old practices re- 

main in force and violate not simply the state law 

but federal legislation as well. In the industries in 

which the union shop is the normal mode of opera- 

tion, the law does not directly inhibit new organi- 

zation since it only becomes operative after recog- 

nition is gained. However, there is no doubt that 

the statute has had an indirect effect here because 

it has so changed the climate of organization in 

some marginal situations that campaigns which 


would und¢s other conditions have been won have 
been lost. 


The law has not completely eliminated compulsion even of 
that small number of workers who object to union membership. 
"Loyal members of strong unions have expressed their resent-- 
ment against those they regard as 'free riders' in ways at least 
as objectionable, morally, and nearly as effective as if union 


membership were a requisite to employment," 


The experience with right-to-work legislation in Texas, like 


that with the Taft-iartley Act on a national scale, shows that 


4 
491 i ght-to- work in Practice, (New York: Fund for the 


Kepublic, 1959), p. 40. 
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legislation which is premised on the belief that there is a large 


number of union members held within unions against their will, 
necessarily has little effect. All the available evidence indicates 
that there are few such workers, and, to the contrary, that the 
bulk of union members accept such practices as closed and union 
shops as necessary for their welfare. Fence, legislation de- 
signed to free union members from leadership control by allow- 
ing them to quit the organization has little positive effect. Con- 
versely, however, there is some evidence to suggest that such 


laws strengthen the position of irresponsible union minorities who 


are in a position to "blackmail" officials to press the case of 
special interests, and thus produce both greater irresponsibility 


in labor relations, and less responsiveness to the needs of the 


majority of the membership. 50 Where the decision of a polity is 


not binding on all members, extremists within it are given an un- 


due share of power. ma 


504 ccording to Meyers! detailed study, right-to-work in 
Texas "has made the unions not more responsible but more re- 
sponsive to the demands of a tiny vocal minority of the member- 
ship. It has consequently caused issues to be pressed through the | 
grievance machinery which, under conditions of union security, sad 
would not and should not have been taken up. The union leader 
without security is often most responsive not to the majority of 
loyal union members who will remain, but to the small minority, 
often irresponsible, whose continued membership is doubtful." 
ibid, p. 41 


lity Texas, the absence of union security has forced unions 
into bargaining positions conditioned by minorities and indefensible 
on any grounds other than the necessity of survival. Rather than 
freeing managements of 'excessive' demands and policies, as the 
preamble to the statute foresaw, it probably faced some managements, 
both in grievance procedures and over the bargaining table, with 
more objectionable demands than would have been the case if a 
union shop had prevailed.'' loc. cit. 
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Discrimination in Admission to Union Membership 


Although Congress and important business groups have 
shown repeated concern for the apparently nonexistent group of 
entrapped union members, they have shown little interest in what 
actually is a more prevalent and more important problem - the 
plight of those workers who cannot join unions of their choosing 
and who, as a result, may be limited in their employment op- 
portunities. Many observers have pointed to the undemocratic 
consequences of such restrictions. 


Union practices pertaining to the admission ° 
and expulsion of members are the threshold to 
democracy in the government of labor organizations. 

An employee in a bargaining unit who is unfairly excluded 
from the union which represents the unit or who 

is unjustly expelled from membership has no 

opportunity to participate in fixing the terms and 
conditions of his employment. fe is bound by 

the action of an organization in whose councils 

he has no voice. In his case it is a fraud to call 
collective baxgaining an instrument of industrial 
democracy. 


It is in the area of admissions that the courts and govern- ; 


ment agencies have made the least progress. The democratizing 


role that unions have to play in industrial life is greatly limited 
as long as they bar Negroes from membership, although the 
unions, by law, are supposed to represent them. In 1944, in 


the Steele v. Louisville & N.R.f. case, the U.S. Supreme Court 


concluded that a union which enjoyed exclusive bargaining rights 


under the law had a corresponding obligation not to discriminate 


°2cox, "The Public Interest in Union Affairs," op. cit., 


p. 14, 
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unfairly among the workers it was supposed to represent, particu- 
larly on the “irrelevant and invidious" basis of race. However, the 
Court failed to insist that Negroes be admitted to membership in 
the union that was supposed to represent them. And it should be 


obvious that a union cannot and usually will not adequately repre- 


sent non-members, 53 


At the same time that Negroes were excluded from member- 
ship in the railway uninns, and consequently suffered the loss of 
their jobs and seniority rights, their attempts at forming their 
own organizations were stifled by the policy of the National 
Mediation Board of maintaining the "customary grouping of em- 


ployees into crafts and classes as it has been established by ac- 


cepted practice over a period of years,""4 Joseph L. hauh, Jr., 


has concluded: 


i do not think it unfair to record here that the 
. National Mediation Board has generally been on the 
side of discrimination and exclusion. Indeed, the 
1941 Southeastern Conference Carriers Agreement, a 
by which the railroads and the Erotherhood of Loco- 
: motive Firemen and Enginemen excluded Negro firemen 
is from many jobs and which was outlawed by the Steek 
case, was actually mediated and countersigned by the 
National Mediation Board. 


The National Labor Relations Eoard has been similarly 


deficient in refusing "to act in the matter of racial exclusion, "© ; 


53 and Xomaroff, op. cit., pp. 435-6, 


pe 431. 


" "Civil Rights and Liberties and Labor Unions," Labor 


Law Journal 8 (1957), 
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with regard to admission policies, the courts continue to 
adhere to the "voluntary association'' conception of trade unionism, 


"It is a black-letter rule that no one has a legally 
protected right to become a member of a voluntary 
association. Consequently, a union may exclude an 
applicant for any reason, good or bad, or for no 
reason... Until recently, there was reason to hope 

_ that the courts might gradually change the rule ap- 
plicable to labor unions... Unfortunately, the decision 
in Koss v. Ebert, and the Supreme Court's refusal 
to review the Cliphant case have discouraged, if net 
permanently foreclosed, this avenue of progress." 


The voluntary efforts of the labor movement to eliminate 
discrimination in its midst have been distressingly slow and in- 
adequate, as the Labor Secretary of the NAACF has pointed out | 
repeatedly. Again, the leaders of the AF1L-CIC who are committed 
to progress in this area are prevented from taking action by the 
balance of forces and sentiments within the federation, and fre- 
quently within their own unions. 

Despite the obvious need for federal legislation on ad- 
missions, and despite a willingness to legislate elaborately on 
other aspects of internal union government, all legislation, in- “3 
cluding the Labor-Management Reporting and Disclosure Act of 
1959, is totally silent on the subject. "Songress...failed to pro- 
vide new substantive law in the one field in which it was urgently 
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needed - the admission of members. The omission was not, 


certainly, a simple oversight, However, there is little likelihood 


Op. cit., pe 17-18, 
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that Congress will deal with the issue since the trade unions 
oppose such measures out of their general objection to govern- 
ment regulation of their affairs, and southern Congressmen 
regard any attempt to ensure non-discriminatory admission to 
unions as a direct invitation to federal Fair Employment Prac- 
tices legislation, It would be patently unreasonable (and inef- 
fective) to insist that unions admit members without bias, with- 
out applying the same rule to employers in hiring practices. ie 
The courts have not proved to be an appropriate remedy since 

the various decisions in favor of Negro rights generally have been 
ignored except in the specific cases taken up in court. Negroes 
have won every one of the court cases dealing with union member- 
ship and employment as firemen on the railroads since World 
War II, and yet the percentage of Negroes employed in firemen's 


jobs has declined greatly. 
The struggle to eliminate racial or other forms of dis- . 


crimination in union admission remains substantially in the hands 
of the Negroes and other supporters of civil rights. The recent 
organization by A. Philip Randolph of a nation-wide Negro trade 
union committee represents the Negro recognition that they will 
have to force open the doors of the recalcitrant section of the 


labor movement, 


Aaron and Xomaroff, op.cit., p. 672. 
A detailed documented report of the grievances of the 


Negroes against white workers and organized ‘labor may be found in an 
article by the Labor Secretary of the NAACP, Herbert Hill, "Labor 
Unions and the Negro,'' Commentary, 28 (1959), pp.479-489. An 
implicit reply to Hill may be found in Harry Fleischman, ''Labor and the 
Civil Rights Revolution,” The New Leader, 43 (April 18, 1960, pp. 16- 
20; Hill replies in Negro Union Rights,” The New Leader, 43 (June 20, 
1960), pp. 30-31; and Fleischman answers anew in "Negro Union Rights," 
The New Leader, 43 (August 15 and 22, 1960), pp. 30-31. 


The Labor-Management Reporting and Disclosure Act of 1959 


Perhaps the first legislative effort to directly affect the 
prospects for union democracy is the Labor-Management Re- 
porting and Disclosure Act of 1959, written after extensive hear- 
ings by the McClellan Committee. While the Act has not been in 
effect long enough to permit an empirical analysis of its con- 
sequences for internal union government, something can be said 
about the likely consequences of the Act by analyzing its provi- 
sions in light of what we already know about the functioning of 
unions and the possibilities of legislation in this area. : 


l, Election Procedures 


Fair and properly conducted elections are, of course, a 
fundamental aspect of democracy in any polity. An important 
part of the LMRDA is designed to encourage honest elections in 
which ell pcints of view have an opporiunity to campaign for 
office, and all members have the right to vote freely. Section 
101(a}{1) of the new Act provides that every member shall have 
an equal right to vote; this is intended to eliminate second-class 
memberships without voting rights such as a number of unions 
have, and also to allow other often disenfranchised groups such 
as apprentices and employer-members to vote. 

Title IV sets maximum terms of office for international 
(five years), locele (three years), and intermediate bodies (four 
years). It also prevides for secret ballot of all officers, for 
proper notice to members before elections, for the rights of all 


members to campaign for candidates and to be eligible to run 


; 
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for office. The rights of formal opposition are also protected 

by clauses which provide that unions must mail any candidate's 
campaign literature, at his request and expense, to the entire 
membership, and that any candidate has the right to inspect the 
union's mailing list before the election, The advantages incum- 
bents have to use control of the organization are further restricted 
by the provision that no union funds derived from dues or assess- 
ments may be used to promote the candidacy of any nominee for : 
office, 

In seeking to promote democratic procedures, the authors 
of the Act also provided guarantees to members and potential 
opposition groups to engage in political activity outside the formal 
context of an election campaign. In so doing, they presumably 
recognized that an incumbent administration always operates, 
to some extent, as a political party, and that the formal guaran- 
tees of freedom at election time have little meaning unless op- 
position groups have the right to continuous existence. In effect, the 


61 


Act seems to encourage factions. The guarantees in the section 


6lisection 101(a)(2) carries the legal protection a step 
further by guaranteeing freedom of speech inside and outside 
union meetings, and also by securing the critics an opportunity 
to meet for the purpose of organizing their opposition. The 
latter privilege would seem essential to effective minorities even 
though it flies in the face of traditional trade union opposition to 
any form of caucus or separate assemblage. However, dissent 
in a union, like treason within a nation, can be lawfully suppressed 
if the purpose is to destroy the union or encourage a rival." 
Archibald Cox, op. cit. , pp. 24-5. 
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on free speech and assembly are limited however, by the proviso 
that the union may adopt "reasonable rules as to the responsibility 
of every member toward the organization as an institution...,"' 
presumably designed to enable unions to protect themselves 
against crackpots or truly disloyal oppositions. wi, 

In a number of places the Act recognizes the need for 
proper disciplinary procedures, but it seeks to prevent such 
discipline being meted out arbitrarily to members for exercise 
of their proper rights by outlawing disciplinary action that is in 
any way based on a union member's activities as a witness, as 
a political citizen communicating with government officials or 
legislators, onl as a plaintiff who brings suit against the union, °4 
It should prevent any future efforts to formally penalize union 
members for supporting measures opposed by unions, such as 
right-to-work legislation. wie With regard to due process in dis- 
ciplinary procedures, the LMRDA contains the following provisions: 

"No member of any labor organization may be 


fined, suspended, expelled or otherwise disc piined 
except for nonpayment of dues by such organ: zation 


62) MRDA, Section 101(a)(2). 
63 


LMRDA, Section 101(a)(4). 
64 


Benjamin Aaron ''The Labor Management Reporting and 
Diselcsure Act of 1959,"' Harvard Law Review, 72 (1960), p. 874. 


In California in 1955, the International Association of Machinists 
expelled two members for supporting the right-to-work referendum 
proposal, and the courts upheld the right of the union to make such 
action. Cox, ''The Public Interest in Internal Union Affairs," 

Ope cit., Pp. 34-5, 
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or any officer thereof unless such member has been 
(A) served with written specific charges; (EB) given 

a reasonable time to prepare his defense; (C) afforded 
a full and fair hearing, "' 


Besides these provisions a number of other clauses bear 
closely on the problem of union democracy. The power of inter- 
national colcie to place locals under trusteeship, a power which 
has sometimes been used arbitrarily to prevent opposition, is 
extensively regulated. The sections which require unions to make 
detailed reports to the Secretary of Labor of their seiidiebateatve 
regulations, their contracts, financial records, including all sums 
paid to individuals and which require union leaders to report all — 
sources of income, union or other, may help considerably those 
union members or opposition factions who are interested in union 
affairs to watch more closely what their representatives are doing. 

Niany observers of the labor movement who agree that the 
objectives of the Act are worthy still question the extent to which 
they will actually change the decisive character of the labor move- 
ment as a one-party oligarchy, or even the extent to which they 
will improve the actual rights of the vast majority of union members 
who do not have special access to means of securing these rights. 
The main advantages available to incumbent union officers to 
retain office indefinitely and set policy as they see fit are not 
greatly restricted by sections of this or any other legislation, 


though they may help prevent outrageous behavior, Cox has pointed 


65) MMRDA, Section 101(a)(5). 
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out some of these inherent administration advantages: 


Section 401(g) prohibits using union funds to promote 
the candidacy of any person. The administration of 
the latter provision will require delicate judgments. 
When a union president visits major locals on union 
business during the months before an election, he is 
not unmindful of his political fences. The international 
representative who goes to another city to handle 
grievances may be expected to discuss an impending 
election. The incumbents invariably command more 
space in the union newspaper than the opposition. 
Legislation can no more wipe out these advantages 
than it can prevent a President's dramatic move to- 
wards world peace from aiding his campaign for re- 
election. The statute should help to eliminate such 
grossly unfair tactics as hiring additional organizers 
to campaign for the reelection of incumbent officials 
or using the gion treasury to send out election 
propaganda. 


That veteran of the labor wars, both internal and external, J.B.S. 
Hardman, has made a similar point in more vivid language: 


It is the crippling weakness of the new labor law 
that, while prescribing free traffic for dissenting 
Opinion, it does not provide the means for advancing 
the views or interests of a dissenting member or 
group. There is a drastic disparity between the 
material and other resources at the disposal of an 
officer defending himself - and the union - and the 
sinews of war available to the individual member. 
The authors of LMRDA, nearly all lawyers, might, 
have given this some thought, but they did not.... 


Although gross abuses may be controlled, the advantages 
that honest incumbents of union offices enjoy in elections cannot 
be eliminated by law, for, most union leaders do not have to re- 
sort to stealing elections or other raw practices. In addition to 


all the assets inherent in the control of the organization machinery 
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itself, the union leader ''can rely on membership apathy or more 


subtle political maneuvering, ‘cra 


The law may well protect the 
union member against arbitrary power and violence, but cannot 
avail against the inherent strengths of a bureaucracy. 


The Problem of Enforceinent 


The failure of the Law to face the facts of organizational 
life is revealed most clearly in its enforcement provisions, which 
are especially important in legislation affecting a generally under- 
privileged, uneducated, and expolitable group such as the blue- 
collar workers who form the bulk of union membership. Writing 
about the sections designed to protect union members against un- 
just expulsion, Archibald Cox points out that there are already © 
many safeguards against this in court-developed common law, 


and that the real problem has not been the right law but, rather, 


means of enforcing the law-of efficiently bringing violators to 
court, As he says: 
No additional substantive law was required and 
none was created. The need was for a more practical 
remedy than suit by an indiviqual employee. Con- 
gress failed to provide one. 
Similarly, J.B.S. Hardman asks: ''Can a rank-and-file member 
really avail himself of the costly, cumbersome action which the 


law provides; can he afford to sue his union?" ?° 


68 cause and Willner, op. cit., po. 522, 
69 archibald Cox, op. cit. , p. 17. 
705, B.S. Hardman, op. cit., 


Since the problem of enforcement is so crucial to any 


evaluation of the potentials of this or any other law to affect union 
democracy and internal due process, it seems appropriate to look 
more closely into the role of different agencies. A number of 
writers have pointed out various reasons why reliance on lawsuits 
is an inadequate method to deal with union afairs. 


Workers are unfamiliar with the law and hesitate 
to become involved in legal proceedings. 


This can be traced to certain characteristics of the working class 
generally: they have less education than middle and upper class 
people and their norms include avoiding involvement with com- 
munity authorities in general and with the law in particular. 

It is well-accepted that better-educated people are more 
likely to be aware of their rights under the law, and to know law- 
yers personally, or to know where they can get a reliable lawyer; the 
second point is probably more important. It is difficult to secure 
legal protection for the most exploited classes because of the 
distrust and hostility with which they are prone to regard agencies 
that are established and operated by people with quite different | 
backgrounds and values than their own. Even agencies established 
precisely for the protection or advantage of poorer and less edu- 
cated peoples often are ineffective because of the suspicions and 


fears of the clients they seek to help, vi It is true that the fault 


7gArchibald Cox, op. cit. , p. 28. 

See William F. Whyte, Street Corner Society, (Chicago: 
University of Chicago Press, 194  ) for an analysis of the way in 
which settlement houses in poor neighborhoods have faced hos- 
tility because they are viewed as middle-class agencies. An ex- 
cellent discussion of the general hostility of workers to authority 
wielded by the middle-class world may be found in Katherine — 


Archibald, Wartime Shier » (Berkeley: University of California 
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often lies in the agencies themselves whose bureaucratic charac- 
ter thwarts their intended purposes, since the lower down one goes 
in the social system the less accustomed people are to fulfilling 
the seemingly meaningless formalities of bureaucracies, Perhaps 
even more important in accounting for the failure of the lower 
strata to claim their rights is that they are more likely to have 
been victims of injustice and exploitation, and hence less prone 
to become incensed about violations of rights as quickly as those 
in the middle-class. The identical enforcement clauses which 
might be quite effective in legislation dealing with the rights 
stockholders who as a class have ready access to legal advice, 
might be very ineffective as part of legislation enacted to protect 
union members, 
26 Litigation is expensive. Court costs and lawyer's fees in 
a protracted suit can be enormous, and most union members can- 
not afford to go to court even if they are willing. For example: 

The plaintiff's counsel fees in Weber v. Marine Cooks 

and Stewards were set by the Court at $7,500 for the 

trial and one appeal, and there is no reason to be- 

lieve that these were excessive. In that case, the 

court ordered the fees to be paid out of the union 

treasury, but usually the expense must be borne by 

the anti-administration plaintiffs themselves. Al- 

though information is not available as to counsel 

fees in the Hod Carrier cases, it is known that they 


were only finajly paid ten years after the start of 
the litigation. 


The few lawyers who feel morally obligated to take on rank~-and- 
file labor cases free)of charge, cannot themselves afford to handle 
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very many at a time or in succession. The American Civil Liberties 
Union tends to be more interested in constitutional issues than in 
mundane trade union cases, 

Another adverse consideration is that the substantial costs 
involved in bringing a suit to court can rarely be recovered through 
litigation. Most internal union issues do not involve that kind of 
money. ’? Strauss and Willner point out that there are few "indi- 
vidual plaintiffs’ who are not backed by a strong faction which has 
raised money from its members over a long period of time. 

Even then, unless the recovery of a large sum of 

money or the definite control of the union goes to the: 

winner, a faction will hesitate to enter into litiga- 

tion. It is a rare group of men that will undertake 

the many pressures and difficulties mentioned, gre- 

ly to establish the principle of union democracy. 
One section of LMRDA makes a beginning of recognizing this problem 
since it authorizes any union member to bring a suit whenever his 
union refuses to sue an officer or employee alleged to be guilty of a 
breach of fiduciary obligations. The trial judge may allot part of 
any sums recovered for counsel fees and expenses. Cox indicates 
that these provisions are tvtsealtalilns among the most important in 
the Act. "If individual members have the initiative and interest 
to bring suit, the Becks, Hoffas, and Webers may be required to 
account for not only any misappropriations but also for all the 


profits which they have made by virtue of their offices." ! 


"Saw. Benson, "Intellectuals and the Lonely Union Re- 
former," Liberation , 5 (April 1960), p. 15. 
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Obviously, this will still be an effective incentive only if 
considerable sums are involved, In Australia after World War Il 
concern arose both within conservative and labor circles about 
the unscrupulous tactics used by the Communist Party to maintain 
its control of the majority of the trade union movement, The Labor 
government at this time faced up to the problem of court costs by 
"amending the Federal Arbitration Act to provide for inquiry 
where there appeared to be a reasonable question of irregularity © 
in union elections, [andj for payment of legal expenses of the 


plaintiff... % James McClelland, a prominent Australian labor 


lawyer, notes in this connection: 


-eethe Australian legislation has taken into account 
the fact that the availability of legal remedies is not 
of much use to a rank-and-file unionist if he can't 
afford the cost of pursuing those remedies. It has 
therefore provided that where, upon an inquiry, the 
court finds an irregularity has occurred in a union 
election, the attorney general may authorize pay- 
ment by the government to the person who applied 
for an inquiry of the whole or part of his costs. 
Even if the court does not find an irregularity but 
certifies that the person who applied for the inquiry 
acted reasonably in so applying, the attorney 
general may stil) authorize payment of his costs by 
the government, 


(8yames R. McClelland, Experiences of the Australian 
Labor Movement under Governmental Control,'' in M. Harrington 
and P. Jacobs, eds., Labor in a Free Society (Berkeley and Los 
Angeles: University o ornia Press, ), p. 152-53, It 
should be noted that this legislation grew out of a situation in 1949 
when a prominent defector from the Communist Party "told of 
widespread election frauds, and misuse of office and funds in 
Communist-run trade unions. An inquiry by a Royal Commission 
in Victoria led to further revelations of Communist Party trade 
union relations, fraud and corruption.'' Herbert E. Weiner, 


Op. cit., Ppe- 404-5, 
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3. In spite of developing standards, the courts (i.e., the 


judges) are not sufficiently familiar with union affairs to be able 
to make necessary distinctions between actions which do violate 
union democracy and those which do not. In the settlement of in- 
ternal union disputes the courts rely heavily on the terms of the 
union constitution, the protection of procedural due process, the 
process, the protection of democratic process within the union, 


180 The union con- 


and ''the personal virtuousness of the parties. 
stitution however, is likely to be vague and contradictory; the 
standard of procedural due process, although the norms it applies 
are impersonal and fair, often imprecise, and the standards of : 
democratic procedure, though just, are indefinite in practice. 
The standard of personal virtue or political purity is largely 
negative in its effects. i 
4, "There is difficulty in obtaining adequate relief from the 
courts. Courts rarely give positive instructions but only negative 


commands which are easily by-passed. 182 


The result is that 
court action may be entirely ineffective in a given case, or that . 
essentially the same case may be brought into court repeatedly 
at considerable cost and inconvenience, with still no assurance 


of a satisfactory solution. 
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Thus, in Weber v. Marine Cooks and Stewards , 


after the court had set aside the new constitution 
on the grounds that it was adopted in the wrong 
: way, the union majority then proceeded to adopt 
: the new constitution in the right way, and the 
bitter and expensive litigation was in that case a com- 
plete waste. Injunctions must necessarily be 
limited in scope, They cannot cover all future 
violations that may be anticipated... For the 
courts to make certain that their decisions are 
effective could invoive visitorial powers ona 
scale quite incompatible with any present ideas 
of free unionism, °° 


In a country that shows relatively little respect for the law, this 
limitation of the courts represents an enormous problem for the 
legal protection of union democracy. Ina country like England, 
a single court decision is sufficient to establish the basis for 
appropriate future action. In this country, clear-cut court de- 
cisions are not always honored as precedents for future action by 


persons outside of the specific suit. 


Se The exhaustion of remedies doctrine, a necessary rule 


perhaps, can often mean that a case takes three or four years. wn 


This delay can be extended when a judgement is challenged several 
times, which frequently occurs. Cost and delay are on the side | 


of the wealthier party, so that individual union members are ata 
| 85 


sharp disadvantage in sueing to protect their rights. However, 
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the courts have developed numerous exceptions to the exhaustion~ 


of-remedies rule, 


and the LMRDA provisions setting limits on 
the time a union member must spend in internal appeals?’ will 
probably serve to minimize the delays imposed by the courts. 

_ Two of the titles in the new law, those concerning elections 
: and trusteeships, are erilerenetie by the Secretary of Labor upon 
complaint of a union member. If the Secretary upon investigation 
determines that a violation has occurred, he is to bring civil action 
on behalf of the plaintiff in the district court. If the court declares 
an election invalid, the Secretary is to supervise the conduct of a 
new election, 

Obviously, these enforcement provisions go a long way to- 
ward eliminating the kinds of objections discussed above. How- 
ever, the Bill of Rights for Union Members" in the LMRDA which 
are designed to protect the rights of opposition groups, still are 
enforceable only by the courts . 

The concentration of enforcement power in the hands of the 
Secretary of Labor has some important liabilities. Benjamin 
Aaron has pointed out that under the new law the Secretary of 
Labor is given considerable discretion as to the selection of the 
complaints he will pursue. Because he is likely to be susceptible 
to various political pressures brought to bear on him, including 


pressures from officials of large and important unions whose 
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cooperation he needs. The result may be that the complaints 


against some unions will not be processed vigorously and com- 
plaints against others will be given more serious attention, As 
Aaron notes: 


eee the general suppression of grass-roots democracy 
may come from the outside. The LMRDA invests 
tremendous authority over the conduct of internal 
union affairs in the Secretary of Labor, No counter- 
vailing power is directly opposed to many of the 
decisions he may be called upon to make. It seems 
likely that the most critical of these will concern 
not individuals, but factions, not one or two men against 
"the machine," but the "outs" against the "ins." 

The considerations affecting such decisions, as well 
as the decisions themselves, will involve more than 
simple determination of facts; the Secretary will 

be compelled, indirectly if not directly, to decide 
far broader issues than those ostensibly presented 
for resolution. 


The first suit filed by the Secretary of Labor to void an 
election suggests that these fears may be warranted, The suit was 
directed against a small unaffiliated union, the Independent 
Fetroleum Workers Union of Bayway which represents employees 
at one Esso Standard Oil Refinery. It charges possible misuse of 
the integrity of the ballot box by the administration which, among 
other things, had access to the ballots "before the arrival of rival 
observors of the losing candidates and prior to the agreed time for 
the collection of ballots.'""®9 Government action against a small 
independent union that is sometimes charged with being a "company 
union" by its AFL-CIO rival clearly will not outrage AFL-CIO 


88penjamin Aaron, op. cit., p. 907. 
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leadership, and demonstrates in a Presidential election year that 
the Labor Department is enforcing the Act. 
Potential Effects of Legislation 


What have been the observable effects of the new labor law? 
It is too early to report any reliable conclusions as to whether the 
Act will have any important effects on the nature of union govern- 
ment. The impressions of labor journalists in touch with the 
situation in different parts of the country suggest that the LMRDA 
has not affected the tenure of union officers either on the local or 
national level. Some people closely connected with the collective 
bargaining process, particularly arbitrators, have expressed 
fears that increased responsiveness on the part of union leadership 
to the members' demands, brought about by the new law will re- 
sult in greater union irresponsibility and intransigeance at the 
bargaining table. Benjamin Aaron has predicted that the LMRDA 
will result in "vigorous pursuit of collective bargaining demands 
formulated by local majorities, without regard to the broader 


190 


aims of the national organization. And William H. Smith, 


Executive Vice President of the Federated Employers of San 
Francisco, reports from his experience onion veins the impact of 
the Bill of Rights provisions of the new law: 

Individual union members feel more free to 


criticize their leaders and are doing so, We know 
that local union leaders are being much more 


~ 
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careful in their handling of union affairs and in 
their conduct of meetings. This has had its con- 
sequences for our bargaining. Union bargaining 
demands are more lengthy and more detailed. 
There is something for everyone in the list of 
proposals today. Union officials do more con- 
sulting with their membership during the bar- 
gaining, and they have less freedom and less 

_ leeway for compromise with the employer. Union 
representatives who are not secure in their jobs 
and who do not enjoy strong support of their 
membership are often reluctant to take the re- 
sponsibility for agreeing to anything less that 

the original demands. There is much referring 
of counter-proposals to the membership for 
action. There is a greater use of union committees 
to spread the risk of unfavorable reaction by rank 
and file to counter-proposals and to a final settle- 
ment which is short of the original demands. 


Where there is a lack of strong and secure union leader- 
ship backed by the rank and file, the employer finds 

his bargaining much more difficult and time-consuming. 
With lack of leadership and responsibility for 

reaching a reasonable compromise, unions find 
themselves involved now more often in strike 

situations that before... 


But while there can be little doubt that the new law and the 


current climate of opinion encouraging union democracy may have 


some effect in making unions more responsive to the wishes of 


their membership, and hence perhaps more beligerant in their 


bargaining tactics, I would like to reiterate the point made earlier 
that there is no reliable evidence that the tactics of oligarchic 


unions are preferable from the point of view of the larger polity. 


In a recent review of the causes for the growth of a "certain degree 


°lucurrent Trends in Collective Pargaining,'' in Current 


Trends in Collective Bargaining, (Berkeley: Institute of Industrial 


Relations, University of California, May 11, 1960), p. 18. 
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of rebelliousness and non-conformity within the labor movement that 
we did not see even as recently as five years ago,'' David Cole, 
perhaps the leading labor mediator in the United States, attributes 
the growing number of incidents in which local unions or rank and 
file members drastically repudiated agreements made or advocated 
by their international leaders to ''a form of anti-colonialism." He 
points out that with the inevitable development of industry-wide 
bargaining ''the local people... play a lesser and lesser part'' in 

the affairs of the union. And this decline in function leads to a 
"feeling of frustration. ...[and a consequent readiness to]j latch : 


on to causes in order to use this power which they have." In other 
words, Mr. Cole reports from his widespread experience that it 
is the decline in democracy - a decline which he thinks was 
necessary and inevitable - that has resulted in a decrease in 

union responsibility. 


Though action in the form of enacted law and juridically 


protected guarantees may seem relatively ineffective in enhancing 
the prospects for real union democracy their importance should 
not be underestimated. For the significance of a law does not 
necessarily lie in the extent to which it is obeyed: One of its major 
functions is to set a moral code or standard which society con- 
siders proper but whose parts can be violated within certain limits. 
If most people commit adultery occasionally - as Kinsey has 
demonstrated - this does not have much effect on family stability, 
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but if everyone feels free to commit adultery whenever he wishes, 
the family system as we know it would not exist. This restraint 
function is recognized in the area of race relations where the 
passage of even inadequate Fair Employment Practices Acts with 
weak enforcement provisions, does reduce discriminatory prac- 
tices and does force those who violate the law in secret to announce 
| their conformity in public. People may engage in illegal or im- 
moral actions, but the fact that they know these actions are illegal 
reduces the extent to which they occur, even if violators are 
rarely prosecuted. 

It is important to recognize, therefore, that the function 
of labor legislation may not be as much to create viable laws that 
can be used "against'' unions, as to set moral standards in an 
area of institutional behavior that previously was outside the realm 
of explicit moral standards. The exposes of various odious 
practices within unions, and the laws enacted by different legis- 
lative bodies have undoubtedly affected the behavior of union lead- 
ers. A dictatorial union leader is now less likely to take punitive 


actions that are clearly unnecessary against his internal political 


opposition. Ee probably will become more sensitive to membership 


opinions in the many areas in which better service to membership 
demands is easy to supply ard does not interfere with any of his 
basic concerns. The fact that men know the law is on their side 
will give courage to some who previously felt inhibited in standing 
up for their rights. The 'good'' unions may also feel safe and 


concerned enough over the general reputation of the movement to 
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enlarge the scope of internal review boards, and thus further due 


process e 


The Role of Opposition 


Historically, the most important factor in the achievement 
and defense of individual rights and democracy has been the ex- 
_istence of organized groups that actively demand representation in 
government and greater equality in society. In most cases, 
legislation protecting the rights of individuals and extending their — 
freedom would not have been passed, except for the continual * 
activities of some organized group representing those interests. 
Public opinion, in part, is formed through the activities and 
propaganda of such groups, as well as in the resultant legislation. 
Even after appropriate protective laws have been passed, organized 
groups are necessary to provide moral support for those individuals 
whose legal rights have been transgressed and to pay the costs of 
litigation. The area of civil rights serves as an example: Fair 
Employment Practices and other civil rights legislation were 


passed only after years of intense effort by voluntary groups con- 


cerned with improving the position of Negroes in society. In the 


states where such legislation is in effect, these groups now bear 
the burden of seeing that adherence to the law is maintained. 
Within the larger polity unions have formed a ''second 
party'' opposing the party of industry to secure various rights for 
workers, Through their collective strength, unions wrested from 
employers such employee rights as job security and control over 


working conditions, Simultaneously, the unions appealed to and 
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formulated public opinion concerning the need to protect workers 
from the arbitrary power of employers. This culminated in 
legislation which assured the unions a legitimate and established place 
as the opposition within industry. 

‘The same general rule that the rights of the members of a 
polity are only safeguarded in the context of a struggle among 
diverse organized groups holds true within unions as weil as within 
industry and society as a whole. Whether or not opposition can- 
didates are actually elected to union office, the very existence of 
an organized opposition exerts pressure upon the incumbents ~ 
be more responsive to the membership, This is not to say that a 
union administration does not have formidable weapons against 
such opposition groups -- it does; but withcut such groups, however 
weak their position within the union, civil liberties within union's 
remain precarious and the rights of individual members lack their 
most effective source of defense, 

Many students cf the labor movement have effectively argued 
that unions may be considered democratic institutions, that is 
organizations which accurately represent the interests of their 
members and maintain the basic political freedoms internally, 
without the presence of formal internal opposition. But there can 
be little question that such a situation necessarily means that these 
rights are unstable, that they may be undermined and ignored in 
situaticns of crisis. Hugh Clegg who strongly urges that unions 


without opposition groups may maintain "freedom of speech and 


association, freedom from arbitrary decisions, and so on" recognizes’ 


2 


that he is promulgating a ''paradox,..of authoritarian policy 


decisions together with the protection of members! rights within 
the union... a paradox of rights without parties." 

In his native country England, Clegg sees these rights 
protected by two main factors: one, specific British union poli- 
tical institutions, particularly the practice of lay executive com- 
mittees (men who work full time at their trade) who though rela- 
tively weak as compared with the full time officers still can play 
an important role in protecting liberties within the union; and 
second, ''the traditions of public life in Britain [ which} reduce 7 
the likelihood of gross corruption and misuse of power in British 


trade unions. 193 


Another British authority on trade unions V.L. 
Allen, who agrees with Clegg that the existence of opposition is 

not a basic criterion of union democracy, suggests however, that 
the only guarantee that democratic rights will endure is practices 
which assure that the ''penalty for inefficiency, the misuse of re- 


sources or the abuse of power is severe... The voluntary nature - 


of trade unions provides such a penalty. A trade-union leader 


who is in continual fear of losing his members will inevitably take 


194 


steps to satisfy their wants. Clark Kerr, writing about American 


unions, takes the position that ''one-party,..unions may be and are 
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'democrati¢;' suggests, however, that in the long run they will 
only retain their democratic character if they are ''under the 


proper pressures.'' These pressures according to Kerr have 
historically had four sources, voluntary membership, dual 
unionism, a ‘more or less permanent faction, stopping short of 
a second party but hovering in the wings ready to rush out on any 
inappropriate occasion, such as was once provided by the Social- 
ists,' and employers who have been willing to challenge the union's 
basic policies. 2° 
it would be difficult to challenge the thesis that an organi- 
gation may be democratic, that its members may have access to 
the décision~tiehton process, without institutionalized opposition 
and competitive elections. Mut conversely fit is equally difficult 
to deny that concentration of power without opposition always 
carries with it the potential for serious abuse. And since trade 
unions have more power over their members than most other 
private governments, and less educated lower status individuals 
are much less prone to exercise their political rights than the 


more privileged strata, the fact of the absence of opposition cannot 


be lightly dismissed. The institutions, values, and practices, 


Unions and Union Leaders of Their Own 


Choosing, op. cit., pp. 13-15. Kerr suggests that to make up 
for the decline of the four now mainly historic sources of union 
democracy that efforts be made to enhance six aspects, member- 


ship interest, ''professional’ leaders with a professional ethic, 
a new faith for the union movement, local autonomy, union de- 
certification, and discharge of leaders through rebellion. See 

, PP. 15-19, 
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which Clegg, Allen, and Kerr, see as protecting democratic rights 
in Britain, or in the past of American unions, do not exist for 
most American unions today. Kerr explicitly notes that his four 
conditions have almost completely vanished. There is clearly some 
need to at least guarantee the "right of rebellion’ within one-party 
unions, or as Kerr calls it the "right of competitive discharge", 
that when leaders abuse power or otherwise manifestly fail in 
their leadership role that a ‘‘minimum of democratic machinery 
is available’ to replace them. Efforts to enhance the democratic 
potential of union government therefore, sivaih ta consciously con- 
cerned with protecting the rights of potential opposition groupings. 
Because the backing for American legislation affecting 
internal union affairs has generally come from people 
with an individualistic, if not an anti-union bias, it has never even 
attempted to deal directly with the rights of such opposition groups 
until the passage of the LMRDA, And the most recent legislation 
is really only a preiteniinte start in this direction which does not 
approach the provisions of Australian law on the subject. American 
legislators tend to see union democracy chiefly as a way of pro- 
tecting individual members from the abuses of autocratic leader- 
ship; this emphasis could not but divert their attention from the 
social processes which alone can make union democracy meaningful. 
Although legislation can provide a framework for demo- 
cratic functioning, it cannot alter the determining structural con- 
ditions of political participation which vary tremendously from 
union to union -- the mechanisms of its relations with employers 


or the peculiarities of the occupations it represents, for example. 


It cannot assure that union members will actually take advantage 
of the formal framework it has established; it cannot make mem- 
bers more interested in union affairs, nor can it create opposition 
groups which will utilize the Semdevattec machinery. Opposition 
groups cannot be artificially erected; their existence depends on 
sources of disagreement within unions which can provide a basis 
for different policies, as well as a climate in which members of 
similar economic interests and similar views on union affairs 
can get together. Legislation, then, once it accepts the rights 
of opposite groups, can only assure the mechanics by which such 
bodies can express themselves within the union’, 

The effectiveness of opposition groups in improving demo- 
cratic procedure and due process is evident even in the two 
efforts referred to earlier in which success was achieved by 


institutional means: the Australian legislation dealing with union 


government and elections, which has good enforcement clauses, 


and the Public Review Soard of the United Auto workers. In 


Australia there was a well organized and coherent opposition to 
the dominant Communist trade union leadership in the form of 
"Industrial Groups" established originally by Catholics within the 
Australian Labor party. A brief description of the way they 


functioned and their effect is relevant: 


..-the ALP Industrial Groups... provided imaginative 
leaders, some of them former Communists, and 
established their own publicity media to break the 
monopoly of the Communists on the trade-union 
press in many industries. They constantly harassed 
and exposed Communist officials in trade unions, 
keeping them off balance... The ''Groupers'' made 
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use of the arbitration court ''clean ballot" legis- 
lation to get an honest count and roused the trade- 
union membership to a pitch which resulted in some 
of the largest total ballots recorded in the history 
of these unions. 


Similarly, a recent study of the operation of the Public Re- 
view Board, which points out that 39 individuals have appealed to 
the Board against the union leadership, nevertheless concludes 
that Review works best where there is conflict within a demo- 
cratic local 


Under such conditions, the awareness of the rights 
guaranteed by the Board reaches a larger section of 
the rank and file; the individual who has a grievance 
always has a union political to whom he can turn for 
advice and help in prosecuting his appeal; and any 
financial question that might inhibit access to the 
Review mechanism can be solved on a group basis. 
In such a situation, Review acts to strengthen demo- 
cratic tendencies which already exist, and to establish 
a rule of law for any struggle which will take place 
within the local. tere, the gain from, ublic Review 
is at its maximum and most obvious. 


Does Upposition Weaken Unions ? 


Many who would like to see an extension of democracy and 
due process within the labor movement nevertheless oppose efforts 
to legitimatize factionalism or formalized opposition party rights : 
within unions. They contend that the union, as an organization in 


constant conflict with a powerful business opponent, cannot afford 


the luxury of internal dissension. The problem was well put over 


three decades ago by A. J. Muste: 


op. cit. , p. 408. 
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In the first place the trade union seeks to combine 
within itself two extremely divergent types of social 
structure, that of an army and that of a democratic 
town meeting... It must develop something of the 
solidarity, discipline, and capacity for swift 
striking that an army has... The impossible is de- 
manded of the union and its leadership... 


The argument that internal factionalism necessarily weakens 
trade-unionism actually is not as cogent as it seems. In fact, the 
period with the most internal opposition in the life of most labor 
organizations has usually been when they were at their weakest, 
in the phase of early avguntnatton before employers accept them 
as a legitimate part of the industrial relations system. The United 
Auto Workers experienced a series of bitter factional fights at 
the same time that it was trying to organize the “big three” of 
the industry. Along with the achievement of greater strength 
vis-a-vis the external enemy, the auto companies, went tighter 
control of the organization by the union administration. A similar 
story may be told concerning most other labor unions. (It may 
be noted that in the Soviet Union, which also once justified a one- 
party monopoly of power on the basis of a need for unity against 


powerful capitalist encirclement, there was much more freedom 


98: actional Fights in Trade Unions," in J. B, 3. Hardman, 
ed., American Labor Dynamics (New York: Harcourt, Brace, 
1928), pp. 332-334, For recent statements along the same lines, 
see william M. Leiserson, American Trade Union Democracy 
(New York: Columbia University Press, 1959), pp. 69-70, and 
Philip Taft, The Structure and Government of Labor Unions, op.cit., 
p. 239, Arthur Goldberg, “A Trade-Union Foint of View,’ in 
Harrington and Jacobs, eds., op. cit., pp. 109-111. 
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and opposition rights while the capitalist threat was a real one in 

the form of foreign and White Guard armies on Kussian soil. The 

Communist party did not formally establish its monopoly of poli- 

tical expression until after it had expelled its military opponents.) 
It may even be argued that regularized opposition strengthens, 

rather than weakens, the loyalty of members to unions, Thus it 

has been noted that in the International Typographical Union, which 

for over half a century has had an institutionalized two-party 

system in which turnover in office can and does occur, ‘it becomes 

possible and even necessary to distinguish between the current 

officeholders and the organization as a whole... The two-party 

system serves to deflect discontent among members and opposition 

leaders away from the union itself and toward the party in power, si 

Discontented members will say that the particular set of officers 

is no good, but that the union is wonderful. Similar reactions to 

internal conflict are reported in a study of four union locals in 

the United Kkubber Workers and the United Auto Workers. The 

local with the most factionalism was also characterized by a high 

degree of loyalty on the part of its members, 10° 

More recently, the steel strike of 1959 piiialiaewadl in a union 


which had considerable factionalism and membership discontent 


with its officials. Interviews conducted with steelworkers during 


99) ipset, Trow, and Coleman, op. cit., p. 469. 
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this strike indicated that many remained hostile to the McDonald 
leadership but were aggressively loyal to the union, and so sup- 
ported the strike. It may, in fact, be argued that where incumbent 
officers follow the more common pattern of competely identifying 
the organization with themselves, they potentially undermine 
loyalty to the union since any discontent with the leadership is 
interpreted as, and often of necessity becomes, an attack on the 
organization, 

A second argument with which many labor leaders justify 
repression of opposition may also be challenged: the notion that 
unions are still on the defensive within a business ~-dominated 
society. While this paper is not the place to present the data 
supporting the thesis that unions are now an institutionalized part 
of the American polity, it is worth noting that there is much evi- 
dence to this effect. 161 

with few exceptions, the major American corporations 
accept the legitimacy of the trade union in their industry. They 
will still fight it with re gard to normal issues of collective bar- 
gaining, but they no longer engage in activities designed to eli- 
minate unions. As powerful an industry as steel foiled in its major 


objectives in the 1959 strike. Though conservative legisiators are 
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able to pass anti-union legislation, on the whole there is general 
agreement that none of this legislation has affected the position of 
established unions, although they have made new organization more 
difficult. 

As far as can be judged, the majority of the electorate be- 
lieve unions play a positive role in the society. In 1958, the voters 
in the five industrial states that balloted on "right-to-work'' legis- 
lation turned it down by large majorities, and elected legislators 
and other state officials committed to opposing such measures, 
The most recent survey of public opinion cencerning the relative 
power of labor and business indicates that sympathy for labor is 
stronger than for big business: thus 43 per cent believe that busi- 
ness has more power than labor in determining the "laws passed 


in this country,'' as compared with 34 per cent who believe that 


labor is stronger, most people, when asked which group shovid 
have more power, refuse to differentiate, However, a larger 
group (29 per cent) favcred labor influence than welcomed busi- 
ness influence (14 per ceni). da 

: A look at survey deta on public opinion trends between 1945 
and 1259 indicates that, in spite of all the suiioues. the existing 
widespread support for unions has not declined. Ina national sur- 
vey conducted at the end of 1958, the Opinion hesearch Corporation 


found that 74 per cent of its sample approved of the "law that 


guarantees workers the right to form unions and bargain with their 


1020 Many Feel Big Business More Influential Than Labor 
Today,'' Release of the American Institute of Public Opinion, May 
13, 1960, 
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employers,'' while only 11 per cent disapproved. The proportion 
of the public approving of such a law has varied between 74 and 
77 per cent for well over a decade. Similarly, when asked whether 
they thought most companies have to be forced to pay higher wages, 
56 oer cent of the 1958 sample replied yes, and only 31 per cent 
believed that most companies would paise wages voluntarily. Again, 
every poll in this series between 1944 and 1958 shows that many 
more people believe outside pressure is necessary to make com- 
panies raise wages, than believe they will do it voluntarily. 

On the other hand, it should be noted that a large majority 
(S60 per cent) of those interviewed in 1958 thought unions should be 
regulated "pretty closely,'' while 19 per cent felt that little or no 
regulation was necessary. Again, surprisingly, in view of all 
the charges of corruption in unions, the proportion of the public 
favoring regulation has remained more or less constant since 1949, 
when the question was first asked. 

Union members were actually more likely to favor govern- 
ment regulation (68 per cent) than were non-union manual workers. 
(60 per cent) or white collar workers (56 per cent). A breakdown 
of answers suggests that a sizeable proportion of these union mem- 
bers were concerned about corruption or mishandling of union 
funds (28 per cent), as compared with only 8 per cent who mentioned 


matters pertaining to democratic union government. hy 


1035 ota cited here are from a report by the Opinion Research 


Corporation, Labor's 1959 Bid for Power (Princeton: January 1949). 
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Even if union leaders were to accept the idea that internal 
conflict: does not necessarily weaken their organizations, and that 
the existence of the labor movement is not in jeopardy, the fact 
remains that anything which encourages internal opposition does 


weaken their personal security, and union officers, no more than 


others, can be expected to endanger the source of their own 
authority and status. The political assets that every union ad- 
ministration possesses by virtue of controlling the official 
machinery (such as its near monopoly of internal communications 
and political skills, discussed earlier) make it unlikely that regu- 
larized opposition can develop. There is even reason to believe 
that most changes in the position of the trade union movement have 
operated to reduce rather than to increase the potential for such 
opposition groups. 


The Potentia! for Internal Opposition 


The stabilization of the position of trade unions, particularly 
in their relations with management, and the decline of radical poli- 
tical doctrines, has reduced the number of situations that serve to - 
increase membership interest in the organization and permit men 
outside; of the established leadership to gain a hearing, In stable 
and secure unions in which major crises are rare, there are few 
opportunities for aspirants to power to find any way of challenging 
the union leadership... The decline of the left-wing political 


ideology which characterized many American union leaders of the 


early organization period of both the AFL and the CIO flowed in 


large part from the institutionalization of labor organizations, and 
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to some degree from the weakness of the Socialist party as a force 
in the larger society. 

In general, the more politically involved a trade union move~ 
ment is, the greater the likelihood of internal factionalism. The 
commitment, for example, to support a socialist party or general 
socialist objectives necessarily involves some commitment to 


accept discussion of differences in politics as legitimate. 104 


Many 
British trade union conventions have spent considerable time dis- 
cussing both economic and more general political issues stemming 
from differences within the Labor party. Conversely, the stress 
on business unionism in the American labor movement has served 
to reduce the posiskbilite for internal union disputes to emerge out 
of differences in value orientation. 

Various changes in the social situation of American workers 
also operate to weaken the forces making for membership partici- 
pation in trade unions. in the past workers often were tied to their 
unions by the fact that they lived in occupational communities, and 
so were involved in a variety of off-the-job social relations with 


other workers, Such relations emerged in industries in which 


workers livedclose to one another for a variety of reasons, such 


102-~he Communists, on the other hand, have contributed to 
a breakdown in democratic procedures and due process. The fact 
that Communists are agents of a foreign power and often use un- 
scrupulous tactics in gaining or retaining power within unions has 
been used by their opponents as a justification for comparable 
methods. A totalitarian opposition by definition can never be a 
legitimate opposition and hence by its very existence undermines 
democratic "rule of the game." 


he 
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as the existence of one-industry communities, or had the need to. 
live close to the job because of bad transportation facilities or were 
required to show up for jobs on different shifts. 105 The growth of 
metropolitan areas improved transportation, shorter work weeks, 
and higher incomes, have lessened their dependency on each other. 
More and more workers live in suburbs and occupationally hetero- 
geneous neighborhoods, and with the removal of their former social 
ties to their occupations, comes a similar decline in their ties to 
the union. These changes have consequences for union democracy, 
for when membership participation, in unions decline, it is more 
difficult for a potential opposition to win strength. 

Changes in the economy resulting in greater bureaucrati- 
zation and centralization of authority in industry have also played 
a role in reducing the possibilities for enduring opposition within 
unions since they press labor organizations to centralize decisions 
and authority in an enlarged national office. The effective decision- 
making is taken away from the membership, and the more compli- 
cated such decisions become, the less likelihood there is that 
members can be induced to become involved in union politics, and 
to listen to or support opposition. 

Another emerging pattern that also serves to reduce this 
potential is the tendency many unions, even craft unions, have to 


become "general unions,'' that is, unions which include a large 


; (Spor a discussion of the role of the occupational community 
see Lipset, Trow, and Coleman, op. cit., pp. 
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variety of different crafts and industries. The industrial unions 


of the old CIO led the way in this direction, but they have been 
followed by many unions which seemingly remained loyal to the 


The Carpenters’ Union for example, has taken 


craft ideology. 10 
as its jurisdiction not only work made of wood, which includes 
diverse industries, but all commodities that once were made of 
wood or that would have been made of wood if different materials 
had not been developed. The proclivities of the Teamsters, the - 
largest union in the country, to organize any firm which uses 
trucks, are well known. And it may be argued, the more hetero- 
geneous the constiuency of a union, the fewer possibilities there 
are for maintaining internal democracy. 

The growth of the general union increases the possibility 
that internal conflicts will develop among internal union groups 


composed of members with similar skills or occupations. athe They 


108 or a detailed statistical breakdown of this tendency to- 
ward the growth of general unions see Neil W, Chamberlain, "Th 
Structure of Bargaining Unite in the United States," Industrial and . Ke 
Labor Relations keview, 10 (1956), pp. 3-25. Some of the conse- 

quences of these changes are elaborated in Mark. L. Kahn, 'Con- - 
temporary Structural Changes in Organized Labor,'' The Proceed- 
ings of the Tenth Annual Meeting of the Industrial Relations Kkesearch 
Association , (New York, September 1957), pp. 171-179. 


TOC egg suggests that he also feels the ‘danger of authori- 
tarianism" is greatest in the general unions. op. cit., p. 134, The 
two big general unions, the Transport and General workers Union 
and the National Union of General and Municipal workers are the 
unions which are best known to him as those likely to "discipline 
factions or leaders of factions.'' The situations which he describes 
as examples of such behavior were occasioned by specific occu- 
pational groups such as the busmen or the dockers acting on their 
own. See pp. 126-127. 
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will quarrel over whether each group's special economic interests 
are being adequately promoted by the union as a whole. ‘Unions 
which include members with a wide range of skill levels, such as 
the UAW and the IAM, have already experienced this kind of con- 


flict. But such conflicts of interests cannot be resolved simply by 


a democratic vote, as these unions have found. The interest group 
which is in a numerical minority within the union must feel that it 
can expect fair treatment, or it may become disloyal. Such con- 
flicts are more likely to be resolved by arbitration, which within 

a union takes the form of a decision from above, by the adminis- 
tration, rather than by a majority vote. 

Union opposition groups can endure only if, like political 
parties in the nation state, they can appeal to the body oolitic in 
terms of general value differences, as well as to interests. Such 
differences are the meat of disagreement within relatively homo- 
geneous unions such as the International Typographical Union, or 


the American Newspaper Guild, Thus any trend, like that toward 


general unionism, which reduces the potency of disagreements 
flowing from varying values, and increases the possibility that 
the interests of different occupational or skill groups will become 


the basis for factional differance, serves ultimately to weaken the 


democratic potential of American unionism, 
While most of the on-going changes in the internal as well 
as the external situation of trade unions would seem to operate 


against the enlargement of opposition rights, there is one important 


trend that may have different consequences. As a result of the 


increase in the educational attainments of the American population 
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and the decline in the proportion of unskilled and semi-skilled jobs 
in the economy, American union members are becoming both 
better educated and achieving higher status. Both education,and 
status are associated with a heightened concern for democratic 


rights and due process, as well as adherence to conventional 


morality with regard to matters such as corrupt practices. 108 


Insofar as American unionists are incorporated socially into the 
middle class'', either as well-paid blue collar workers, or as 
part of the growing white collar group, they will resent behavior 
which, in the eyes of their friends and neighbors, demeans trade- 
union membership. The way in which these values operate may 
be illustrated = the active opposition of some milk drivers' 
locals to James Hoffa in the Teamsters' Union. An official of 
one such local accounted for this as follows: 


Cur members deliver milk bottles to middle-class 
homes. Most of them come into day-to-day contact with 
the women on their routes. Whenever the papers 
describe how Beck or Hoffa are in cahoots with rack- 
eteers, or how various Teamster officials are taking 
money, our men come into the local and want to 

know what the hell is going on, Some woman on the 
route asked them what they were doing in a crooked 
union, or why they put up with Beck or Hoffa. The 
over-the-road men or those delivering to warehouses 
within the city couldn't care less about the exposes. 
As far as they are concerned, Jimmy delivers the 
goods for which he is paid, and most other workers 
they meet think they are lucky to be in as aggressive 
a union as the Teamsters. It's middle-class morality 
that gets the milk drivers down. 


is 


108, Lipset, Political Man, op. cit., pp. 
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Whether ''middle class" morality will help create organized 
pressure within labor against violations of that morality is a moot 
question, given all the other forces operating to strengthen admin- 
istration authority. As unions have become a legitimate major 
American institution, however, the general community status and 
social position of union leaders have been increasingly improved. 
They live in middle-class suburbs, Their wives and children 
mingle with people of diverse backgrounds and anything which makes » 
the union movement look bad hurts their social position. 108 These 
social pressures on both members ond leaders serve to reinforce 
the need for union officials to adhere as closely to due process 
and nebierekin civil liberties, regulated by legislation, as is 
compatible with their own political security. 


Conclusions 


This paper has been restricted to a discussion of forces 


affecting trade union government within the labor movement itself, & 


and to regulatory legislation. The entire analysis has been based 
on the premise that systems of power require some countervailing 


force to prevent them from becoming absolute and hence, in 


109 or discussion of the social pressures on trade union 
officials, aee A. A. Imberman, ''Labor Leaders and Society," 
Harvard Business Review, 28 (1950), pp. 52-60; Orme W. Phelps, 
“Community Recognition of Union Leaders,'' Industrial and Labor 
Relations Review, 7 (1954), pp. 419-33; Alvin Ww. Gouldner, 
“Attitudes of 'Progressive' Trade Union Leaders" in Logan Wilson 
and William L. Koib, eds. Sociological Analysis (New York: 
Harcourt Brace, 1949), pp. 575-79. 
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conformity to Lord Acion's famous dictum, absolutely corrupting. 
Since there are evident limits to the possibilities for institution- 
alizing opposition from within, and government control from with- 
out has important liabilities, it shweiit be incumbent on all those 
conce rned with the viability of the trade union movement as a 
progressive and democratic force to search out other possible 
forces. One group which has played an important role in struc- 
turing the environment of the labor movement has been the intel- 
lattnad community, including concerned professionals such as 
labor lawyers. 

As indicated earlier, American intellectuals have been 
overwhelmingly liberal and pro-labor in their political sympathies,! #0 
Their opinion magazines, books, and organizations are, on the whole, .. 
decisively on the side of unions. Although the liberal intellectuals, 


have criticized the labor movement for not living up to their 


expectations of its external role in society, they have tended to 


ignore the seamier aspects of the internal life of the unions in 
their public political activities. Because trade unions are a 
powerful ally for liberal political causes, and have more money 
and votes than any other single group on the liberal side of the 
fence, the intellectuals, who usually see themselves as weak and 
ineffective, regard organized labor as an ally to be wooed and 
propitiated, not as an institution deserving serious criticism of 


its internal affairs, 


page » Supra, 
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Among intellectuals those concerned with trade unions as 
an academic field of inquiry particularly share this disdain to 
publically criticize the house of labor, This reluctance, in large 
part, stems from the fact that such eutinlass are usually "friends 
of labor'' whose interest in the field has often emerged out of 
their political or economic sympathies. In addition, however, 
it must be pointed out that some of them have a vested interest 
in remaining friendly with union leaders, since the latter are 
potentially or wetealty a source of data, and also even of income 


111 Some 


for those among the professors who act as arbitrators. 
labor lawyers, too, tend to are ee about undemocratic procedures 
within trade unions for similar reasons, 

As a liberal intellectual who strongly believes that a strong 
trade union movement is vital both for its members and for a 
healthy American democracy, I must urge also that the intellectual 
fxtends of labor have an obligation to help develop voluntary, ex- 
ternal countervailing forces to internal union power. Specifically, 
this could be a legal defense organization on the lines of the 
American Civil Liberties Union or the Workers Defense League, 


which investigates charges concerning violation of civil liberties 


and due process within unions, and which provides for counsel's 


111similar criticisms may be addressed to many professors, 
particularly in business schools, who derive considerable income 
and research date from management. This paper, however, is 
about unions and therefore I shall not discuss the other side of the 
question. 
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fees for union members. Such groups, together with individuals, 
should also be ready to expose violations of basic rights, much 


as Paul Jacobs did in his Reporter articles on the internal af- 
fairs of the Teamsters and on the expulsion of oppositionists from 
a Chicago local of the International Association of Machinists. 

But in the long run, the best procedure would be the in- 
stitutionalization of juridical guarantees of due process within 
labor itself. The Public Review Board of the UAW is, of course, 
a major step in this direction, Other unions should be encouraged 
to set up similar boards with real, independent powers to investi- 
gate and act. Here legislation can play a role which Congress 
has so far ignored. Regulatory legislation should provide that 
unions which set up viable internal institutions to carry out the 
objectives of the Act will be excused from complying with specific 


government regulations, 


Such provisions, giving private 
groups the right to fulfill public objectives by their own action, 
have been enacted in other connections with regard to business and 
professional groups. In addition to dealing with international 
unions, legislation could provide that where a federation, like the 
AFL-CIC, has set up provisions to protect membership and 

group rights within its affiliates, the entire federation would be 
freed from the specific requirements, Whether unions will ever 


be willing to yield such power to the federation is a moot question, 


but if they really prefer to retain their freedom from governmental 


112, -chibald Cox, ''The Role of Law in Preserving Union 
Democracy," op, cit. , p. 623, 


\ 
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control, such provisions would give them an opportunity to demon- 


strate the efficacy of self-regulation. 113 


There seems to be little 
doubt that great power and high status within labor are accompanied 
by concern for the respect of the community, and even more im- 
portant, ‘on enhanced awareness of the potential of the labor move- 
ment to influence the larger society. Actions which may appear 
proper or necessary at the lower echelon will often be condemned 
at the top in most organizations, The problem is how to make the 
good sense of the heads of a bureaucracy prevail over the myriad 
of petty concerns operative near the bottom. The Public Review 
Board, or internal courts, are means which give top administration 
an Opportunity to enforce its standards of proper behavior. 

There are a number of conclusions which seem to flow 
from a look at the internal polity of American unions, at their 
relationship to the courts and labor agencies, and at their appropriate 


function as collective bargaining agencies, guaranteeing workers' 


113), this connection it may be noted that eight British 
unions: provide for "outside arbitration as a last resort" in the 
appeal process over a discipline case. In Sweden all "union mem- 
bers have the right to appeal from disciplinary action (including 
recommendation for expulsion) to arbitration.'' The system is not 
completely outside arbitration, since if the four arbitrators de- 
signated by the disputing parties cannot agree on the fifth member 
who is also the chairman, he is designated by the national officers. 
In most cases, however, the general counsel of the Federation of 
Labor has been chosen as the chairman, though there is now con- 
siderable sentiment to give this role to an outsider, the chairman 


of the Labor Court, in the future. (See Walter Galenson, op. cit., 
pp. 80, 103.) 
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rights and income within industry, which pertain to the problem of 
legislation: 

1) Democratic procedure and due process are desirable in 
labor unions, but are not assured by the normal operation of the 
institution; 

2) Legisletion may enhance the possibilities for democracy 
and due process; 

3) Such legislation should not impair the collective bar- 
gaining strength of unions; 

4) Regulatory legislation should be kept to a minimum and 
should encourage as much self-regulation by unions as possible; and 

5) Legislation governing internal union affairs cannot be 
expected by itself to create democracy; it can only guarantee 
certain mirimum preconditions. 

Neither new legislation, nor concerned, critical intellectuals, 
nor even an extensive program of independent public review can 
create union democracy, e.g., reduce membership apathy or 
institutionalize opposition groups. But such efforts can increase 
due proces within unions, and can effect an environment in which 
opposition, when it does occasionally arise, can be heard. Realis- 
tically, this is as much as can be expected from any private 
government. And to those who still fear that encouragement of 
democratic rights within unions threaten the polity, let me end 
with a series of questions posed recently by Faul Jacobs: 


£ 
2 
ony 


Why shouldn't union leaders exclusively represent the 
wishes of their members when there is a conflict be- 
tween the members and some other group? Who else 
will? How can we accept unions as legitimate in- 
terest groups and at the same time object to union 
leaders acting primarily on behalf of their consti- 
tuents? If union leaders do not primarily represent 4 
their members, are not the members abandoned? ; 


114i $3 Eaircut,'' A Report to the Fund for the Republic, 


(dittoed, June 1960), p. 12, 
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This subject was suggested to me by Dean Harland Cleveland and I agreed to 
try my hand at it. somewhat reluctantly because of its wide ramifications. If I 
speak from 40 years of practical experience rather than present a carefully 
balanced list of scholarships fellowships cultural or professional exchange 
arrangements from Rhodes to Marshall it is because these lists can be found in 
a Unesco handbook and in’ a wide variety of official and unofficial documerts, 


In thinki:g over this problem I am always haunted by a remark made by my 
old and now venerable tutor, Professor R. H, Tanney, "Some people travel and 
think that they are broadening their minds whereas they are only elongating 
their conversation." If I may start with a platitude which really sums up ny 
experience it would be this--personal contacts at the international level can 
undoubtedly enrich the individual both in his own professional tasks and in his 
own personality but they do not necessarily affect the international relations 
of countries and governments. They are certainly no compensation for the absence 
of a sound and imaginative foreign policy. 


In comparatively recent years governments have built up departments which 
aim to project their image overseas. In my own country the organization is 
called the British Council: after some criticism from left and right, it has now 
become part of the Establishment, Its work started in the Middle East with a 
semi-political slant and now its branches encompass most of the world, especially 
in the Far and Middle East and Latin America. Admittedly it has a two-way signi- 
ficance. Not only does it aim to-project British culture and language overseas, 
it also brings many young scholars and eminent professors to Britain. More 


books largely becasue of Soviet cultural imperialism, Your own United States 
Information Service (U.S.I.S.) has excellent libraries all over the world and 
performs other cultural services. The French have always been experts in this 
field and General De Gaulle has appointed qa distinguished man of letters, Andre' 
Matraux to take charge of the Paris office, Before the war Germany undertook 
avery large campaign overseas and to my personal knowledge cultural and spying 
activities were sometimes cunningly interwoven. I suspect that Soviet activities 


recently it has been given large sums of money to distribute and make known British 
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re similarly geared today. The point that I wish to make is that in most 
ountries. Democratic or Dictator, these overseas offices are linked more or less 
losely with Foreign Offices, For my part I would prefer them to ‘be foreign exten- 
ions of Ministers of Education rather than education extension of Foreign Offices, 
ut living as we do in an atmosphere of cold war, it is difficult to disassociate 
ultural activities from those of governments, Indeed one could point to much 

ood that has emanated from the lairs of artists, theatrical and musical, conduct- 
d or at least financed by governments. But a warning note must be sounded on 

he danger of governments entering and monopolising this cultural field. It is 

ne thing to facilitate by discrimnatory financial aid the movement of persons and 
f cultural activities abroad: it is quite another matter to identify culture with 
overnment., 


What then is the extent. of personal contacts at the international level and 
hat is their significance? Needless to say, the volume of these contacts has 
isen with the ease of communications to an astounding figure. The inter-pene- 
ration of national cultures by a constant flow of foreign visitors has now reached 

record, No country is immune, not even the Soviet and its satellites, In many 
ountries. the balance of payments is visibly affected by the fact of tourism, One 
merican visitor travelling first class on the Queen Mary brings to the British 
conomy the equivalemt of the export of a meduin-sized automobile to American 
hores. But this paper is not concerned with transatlantic or any other form of 
ourism as such. It is rather concerned with the world-wide effect of scholars 

nd professional persons moving from schools, universities, technical and pro- 
essional societies. 


My own country has a rich network of scholarship and educational exchanges 
pith Europe with the Commonwealth an‘ with the United States. This vastly in- 
reased contact should by now be having some influence on British international 
elations. Yet our relations with Europe are still at sixes and sevens in the 
conomnic and political field. Over 200 members of Parliament have spent varying 
periods at The European Parliamentary Assemblies and yet we do not seem to be able 
o understand the Continental approach to European federalism. A large number of 
embers of Parliament have visited the United States, either through University 
cholarships Smith-Mundt fellowships, Debating Teams, visiting lectureships. or 

n business. We meet also in the NATO Parliamentary Conference and the inter- 
Parliamentary Union, Similarly a new scheme of exchanges and scholarships has 
been recently established within the Commonwealth, Teegcher Exchanges between 
ritain and the United States and Britain and the Commonwealth are now common 
orm. So one might continue, 


The United States, more than any other country, has such a wide circle of 
personal contacts abroad and such qa generous provision for foreign students and 
ecturers to visit the United States, that I forbear mentioning them to such an 
udience, But once again I am forced to ask the question: Can we begin to eval- 
ate the effect of this movenent on international relations? Even if there are 

000 professors and 12 000 American students overseas this year, and 50,000 
oreign scholars and students on Ancrican campuses it is salutory to remember 
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that the first figures represent less than half of one per cent and that ninety 
eight percent of students on American campuses are not foreigners. Nor do | 
travel and personal contacts as Mr. Tanney's aphorism necessarily broaden. the 
minds of those privileged to enjoy them. I am not suggesting that the main ob- 
ject of travelling scholars and students should be to further international under- 
standing! This, like happiness, is a by-product, I always used to think that 
Anglo-American relations, like Victorian children, were meant to be seen and 

not heard. It is probably true that the exchange of ideas and specialist know- 
ledge by men and women who have a common expertise produces the happiest and most 
natural understanding. There is something artificial about the conscious culti- 
vation of international understanding. Yet the problem cannot be left in this 
vague middle-mist, 

I have encountered one aspect of this problem in the last decade, in connection 
with the struggle for European and Atlantic unity, Let me state it starkly. It 
would be quite impossible to create a European Parliament, if the parliamentarians 
had never met each other. Forutnately over a thousand representatives of Euro- 
pean parliaments have not‘ only met, but have found friendship. I have tried to 
describe this process in two recent books,* Whatever success these assemblies 
have achieved the countless meetings of parliamentarians in political groups 
and numerous committecs is helping to create a new consensus. The one meeting - 
of Europeans and American Senators and Congressmen at Strasburg in 1951 provided 
a week's experience which few of those present are likely to forget. The role of 
parliamentarians in developing regional organizations could be described and 
evaluated in greater detail. as Professor Ernest Haas of the University of Cali- 
fornia has demonstrated in a number of studies. A similar experience has taken 
place through the Commonwealth Parliamentary Association and in a general way 
through the Inter-Parliamentary Union. 


At a recent Conference at the iague I tried the experiment of mixing European 
parliamentarians with a quota of international administrators and professors of a 
political science and international law. The Conference lasted three days and 
included thirty-five members, It took me six months to prepare and circulate a 
series of papers" to receive back comments and thus to ‘involve’ all members be- 
forehand in the questions facing the Conference, The result can now be read in 
the book, European Assemblies, ‘to’ which reference has already been made, I 
claim no novelty for the technique but I was forced to realize that in Europe at 
any rate there is far too little constructive round-table discussion, A large 
field of operations lies open, untilled. Moreover, this particular experience 
sharpened my awareness of the gulf that divides the academics from the practic- 
tioners, not only in political science but more particularly in the field of 
international politics. 


Physicists are humbly searching for a new order in the Universe, They 
await another Newton or Einstein, who in Oppenheimer's words "by an explanation 
of immense sweep and simplicity" will give a new glimpse of harmony and order, 


* Toward a European Parliament -- Council of Europe - Manhattan Publishing co. 


European Assemblies 1949-1959, The experiemental Period -- Pracger, 
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Is it so very different in the realm of political society and international affairs? 
Is there not an absence of master voices, that sound over frontiers, geographical 
and partisan and speak to all peoples? Are we helping to produce the climate in 
which such voices can be heard? Political science is the cementing department 
which should unite political theory, history, sociology, government and adminis- 
tration and what is loosely called international affairs or a living process, so 
that a trained student can synthesize integrate and see the sweep and the detail. 
At the total lcvel Communism can beat us every time, but at the person-to-person 
level we are bound to win, because a responsible commonwealth will always defeat 
an irresponsible political mass. Western civilization, as it has unfolded since 
the Seventeenth Century in Europe and North America, should provide the people 
of the Atlantic Community with dynamic and revolutionary ideas capable of provid- 
ing a faith or as Madariaga puts it, "a worldwide freedom party to work every- 
where for freedom."'" He adds "a thousand scholarships a year for as many Soviet 
graduates to come to the United States to follow post-graduate courses would not 
cost more than an atomic gun and make far more noise." The positive tesk is to 
help weate gq democracy in which the experience and wisdom of leaders are meshed 
with the understanding and support of peoples. The answer of the Western world 
to the rising nationalisms of Africa and Asia is not to sell America or Europe, 
but to share our ideas as well as our food, to identify ourselves with the strug- 
gles of the new nationhoods, 


I am now suggesting that we need a much more imaginative, intelligent and 
comprehensive programme of education for foreign students in all our countries, 
Who that has taught in a university cannot testify to the beneficent influence of 
foreign students in our midst? Is it merely fortuitious that Rhodes Scholars 
preside over many distinguished universities banks, foundations, and leading 
governments? Glance at the British record of Commonwealth and other scholars 
and even Oxford debaters who have spent some time in this country. I am not sug- 
gesting orientation indoctrination courses for anyone, but a stgtesmanlike real- 
ization of the value of planned exchanges between the scholars and professional 
men and women of our several countries, Educational travel, by whatever name it 
goes has come to stay: its possibilities for good are unlimited, The "grand 
tour" for the elite has been replaced by "cooks tour" for all. But good comnuni- 
cations at the person-to-person level have a far-reaching significance, out of 
proportion to short-term policy, They should be qa natural part of all advanced 
education. In the realm of political science and international studies there is 
need for a radical reevaluation of both the content, methods and objectives of 7 
teaching comparative government and international organizations and of utilizing f 
the presence of visiting students and professors. Admittedly, the spriit bloweth 
where it listeth but personal enrichment is only one aspect of a much bigger pro- 
blea. There is a social contribution which foreign scholars can make: too often 
this is neglected both at the giving and receiving end. With the vast increase 
of university education, not only in the United States, the campus has suddenly 
become an important factor in the life and stability of countless countries from 
Turkey to Japan from Germany to Brazil. Misht there not be in every university 
a minimum built-in staff and accomodation, imaginatively planned, to emphasize 
the universality of the republic of learning and might not a few fast principles 
be agreed for common guidance and acceptance? I throw out the challenge, 
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INTRODUCTION 


I have called my paper "A Qualified Assent" for two reasons. The first is that 
I share the skepticism of many of my colleagues as to the exactness which can be achieved 
in our discipline. My second reason is that I believe that international relations, properly 
regarded, is but one branch of the discipline of political science, a branch equal in dignity 
with, but no more dignified than, for example, the study of national politics or of munici- 
pal politics. 


In the course of this paper I shall sketch an inexact model of international 
relations. I shall make a defense of that model. And, finally, I shall suggest several 
applications and implications of that model. One of these implications is that international 
relations will be increasingly institutionalized and that we teachers of international 
relations should spend more of our time inquiring as to what international structures 
are necessary if the nations are to live together. A second implication is that we should 
devote more of our time to research and reflection on the means to get to this objective. 
For we must not, it seems to me, spend too much time anticipating what may happen to 
groupings of independent states under this and that set of circumstances. 


Professor Hoffman has recently reminded us of Aristotle's view of politics as 
the architectonic discipline. It is a salutary reminder. For me the implication of 
Aristotle's remark for our own time is quite clear: We must build a structure which 
will house the world. We do not yet have such a structure. Indeed, our profession does 
not seem interested in building one. 


Professor Hoffman suggests that the science of international relations has the 
architectonic role which the science of the polis had in Aristotle's day. I am not so sure. 
For his suggestion implies that international relations is quite different from other 
branches of political science. I prefer to stress the similarities. For it seems to me 
that politics is the architectonic science and that international relations is but one part 
of the science of politics, 


In my view a proper science of politics would have as one of its main objects 
the curbing of the scope of international relations, restraining its tendency toward 
elephantitis. And it is precisely by building a house for the nations that we can hope to 
curb the exaggerated and unbalanced powers of the national governments and facilitate 
a renewal and revival of our state and local communities. 


At first glance, it may seem that I am demeaning our discipline, the discipline 
of international relations, when I urge that it should properly be regarded as co-equal, 
but only that, with the study of municipal politics and the study of national politics. But 
I mean precisely that. 
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We are all aware that the polis was the chief object of political study and political 
speculation for the Greeks. Sometimes we are a bit condescending when we mention this 
fact. But Plato and Aristotle both believed that life was most civilized as lived in those 
small, intensely civic, political communities, If Plato and Aristotle were alive today, 
would they have us try to recreate the polis? A wise professor of mine once suggested 
that they would not. But, my professor went on, Plato and Aristotle might gently observe 
that, lacking the polis, we moderns must necessarily be less civilized than were the Greeks. 


I am not here to support or oppose that contention. I only mention it to remind 
you of the high dignity in which the local community was once held. If international 
relations did not require so much of our time and our resources we might be able to 
spend more of our time and resources improving the quality of our local and our national 
communities. A proper science of politics would help us to reach a situation where we 
could focus more attention - and much more money - on our local and state communities. 
While we might well add certain functions to our national wir cgesens we would neverthe- 
less hope to curb its relative power in the nation. 


WHAT KIND OF A MODEL? 


We are told on good authority that no social scientist can work without having 
in mind an implicit model of the community with which he is concerned. I believe this to 
be true. We are also told, on good authority, that a model or system which would satisfy 
the requirements of the systems theorists does not yet exist. Indeed there are those - and 
I am one of them - who feel that an exact general theory of international relations is some- 
thing we shall never achieve. Now I know that most systems scientists are quite willing to 
admit that their systems will lack the exactness and the predictive capacity of, for example, 
the physical sciences. However the qualified accuracy to which they aspire seems to me 
either an unwarranted claim or else, if properly qualified, a goal which can be achieved 
by less esoteric methods, 


But in this paper I do not intend to take direct issue with those who have great 
hopes for the achievement of a general theory of international relations. I thought it 
would be more useful for me to try to make explicit my own implicit model of inter- 
national relations. 


I am afraid that my model is not very scientific if one asks for a high degree of 
exactness. But here we must remember Aristotle's counsel to expect only that degree of ek 
exactness which is possible in the science in question. Let me also add that my model is 
not very original either, It is eclectic in the extreme. 


Where-does my model come from? It has two major sources, First, there has 
been my own observation of an reflection on international politics - and on domestic 
politics - for a good number of years. My second major source has been the reading 


and reflection on works, old and new, which have tried for several millenia to make 
sense out of the phenomena and process of international relations. 
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What does my model do for me? Well, for one thing it helps me organize the data 
of international relations. For another, it indicates problems where research might be 
particularly fruitful. Finally, my model has - or seems to me to have = a certain pre- 
dictive power. I think you will agree that if my model can do these three things itis — 
certainly very useful even though it may not be the one true theory of international relations. 


NORMATIVE OR SCIENTIFIC ? 


Before I describe my model I must make a confession, I am not sure if it is a 
'normative" model or a "scientific" model. My hunch is that it is both. I am reinforced- 
in that hunch by the assurance of several writers who seem to me to say that the norma- 
tive element is present even in the most scientific analyses of political phenomena. 


_ Let me give an example. Some writers see international relations as a working 
out of the balance of power system. They observe what they call an equilibrium of power. 
Then they see a disturbance of this equilibrium. Finally, whether by wars or alliances 
or by some other means, balance is restored. This, we are told, is a scientific way of 
looking at international relations. 


But isn't there an implication that the nation or nations which can restore the 
equilibrium, which can play the role of balancer, ought to do so? Certainly we are not 
surprised that Britain, the principal power balancer in recent centuries, is often judged - 
and not only by Mr. Churchill - to have served the interest of mankind -- by playing this role. 
The theory of the balance of power is, then, both a "scientific" theory and a "normative" theory. 


In much the same way it was once the feeling of the financial community that when 
the securities market got'too far out of balance the responsible leaders ought to enter the 
market to balance it, even at considerable cost to themselves. Frederick Lewis Allen gave 
us a memorable insight into that view in his book, The Lords of Creation, Thus the 
laissez-faire theory of economics was both a scientific theory and a normative theory. 


My model of international relations finds the nations working toward a framework 
of international institutions-with real authority and power. I realize that my model runs the 
risk of being called utopian, moralistic, imprudent and unscientific. Not surprisingly, I see 
the approach I suggest - and the proposals implicit in it - as realistic, prudent, moral (as 
opposed to moralistic) and scientific. 


Let me refer once more to the analogy of classical economic theory. The classical 
economists went on trying to work out models of perfect or imperfect competition while the 
American economy was going into a tailspin. In the 1920's one might have heard them say 
that a securities and exchange commission sounded like an excellent idea in the abstract, 
that a federal deposit insurance corporation was a good idea in theory, or that an AAA 
might, under certain unlikely circumstances, be a fine thing. However, each of these 
proposals, you would have been told, sounded somewhat utopian. All of them were untried 
and therefore potentially dangerous. In any case, public opinion was certainly not prepared 
for them, One might even have heard that those making these proposals had no feeling for 
Original Sin. For would not Heaven - or History - punish men who ventured the Promethean 
suggestion that the business cycle could be and should be subject to some kind of controls? 
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I well remember - and this dates me - the dramatic tones in which my economics > 
professor told of Justice McReynolds' dramatic utterance on the occasion of the Gold Clause 
decision. As Chief Justice Hughes announced his decision, Justice McReynolds said 
"Gentlemen! The Constitution is gone." | 


But of course the Constitution was not gone. Justice McReynolds' Constitution was 
gone. But John Marshall's Constitution was in the process of being rediscovered. 


By 1933 it was obvious - in spite of certain professors of economics - that anti- 
trust prosecutions, FTC proceedings and injunctions from the White House were not going 
to be enough to restore the nation's health. It became increasingly obvious that a visible 
hand - a public one - must do the job which the invisible private hand could not do. 
Unfortunately it took a great crisis to make Americans - and their professors of stdidiadod = - 
overthrow the laissez-faire theory of economics. It would have been much better and much ~ 
easier - and the Roosevelt Revolution would have seemed much less revolutionary - if more 
of our economists - and our political scientists had understood the limitations of the laissez- 
faire theory with its night watchman state. If they had understood it in time the depression 
might have been prevented. 


THE LAISSEZ-FAIRE THEORY OF INTERNATIONAL 
POLITICS 


Should not the present crisis - a forty years crisis - in international relations 
be enough to convince our countrymen and our profession that it is time to abandon the 
laissez-faire theory of international politics, the classic theory of the state system, as 
a theory of what is going on in the world, as a norm for diplomats - and as a model for 
the researches and reflections of graduate students? It was, as I have said, regrettable 
that the economists did not prepare us for the overthrow of laissez-faire. But such 
preparation was, in those circumstances, not essential. However, I suggest that intellectual 
preparation and popular consensus are essential prerequisites to the nations' abandoning 
the state system. 


As I will indicate later, the battle against the laissez-faire theory of economics is 
far from won in this country. And, as I shall elaborate later, until it is won our foreign 
policy will labor under grievous handicaps. I suggest that one of the major reasons for the 
strong hold which the laissez-faire theory, even today, have, on us is simply that it is not 
obviously inconsistent with our most sacred national scripture, the Declaration of Inde- : 
pendence. For in the Declaration there is no obvious warrant for government playing a 
positive role in the economy. It was not just a coincidence that 1776 was also the year of 
the publication of Adam Smith's Wealth of Nations, 


When we turn to the laissez-faire theory of international politics, we find that that 
theory still dominates the scene. When the intellectual community has forsaken it it may 
still have a strong hold on the popular mind. For nationalism has deep emotional roots. 
Furthermore, our Declaration seems to imply that national independence is of the order 
of nature. The idea of national sovereignty is much older than and much stronger than that 
of laissez-faire economics. France was sovereign long before she shed feudalism. 
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But just as Chief Justice Hughes ignored the American Constitution-according to- 
Herbert Spencer and resurrected the Marshall Constitution, - the Constitution, for example, 
of Gibbons v. Ogden - so we professors of international rel ations must go back before 
Grotiius and the Treaty of Westphalia to see where reflections on the problem of inter- 
national order went wrong. 


The American Constitution-according to- Herbert Spencer deified freedom of 
contract, holding, for example, that government could not intervene to strike a balance 
between the bargaining power of a fourteen year old millhand and that: of the cotton mill 
for which he worked. This apotheosis of individualism, of freedom of contract, this 
denial of community, made the Great Depression inevitable. 


_ The state system too has had its philosophers, the contractualists of the 17th 
and 18th century. They too tended to deify freedom of contract. If the state itself could 
be thought of as originating in a contract - a limited liability partnership - and if obligation 
went only so far as that contract, is it surprising that international obligations were 
thought of as depending on contracts for their existence? There was, of course, no duty 
to contract with another state. Thus if one had no contract with that state one had no 
obligation to it. Charity might recommend aiding a distressed or opressed nation. So 
might national interest. But justice could not demand it unless the nation's faith has 
been pledged in a formal treaty. Did not this apotheosis of the nation-state, of the 
contract theory of obligation, this denial of the international community, make 1914 and 
1939 inevitable? It seems to me that it did. 


It is inevitable in a laissez-faire business system that firms or associations of 
firms will smash into each other. There will always be those who tell us that of Mr. J.P. 
Morgan and his associates had had more wisdom and more influence - or both - the 1929 
crisis might have been checked and confidence and prosperity restored. But common 
sense tells most of us that the disease with which we were suffering was beyond even 
the considerable skills of Mr. Morgan - that the fault was structural, that the great 
national corporations required a great national government to restrain and regulate them. 


.Our common sense, I suggest, tells us that the laissez-faire state system will 
not work either. Millions for anti-trust prosecutions were not the cure for the malady of 
1929. And billions for defense will certainly not stop the Soviets or the Chinese from 
arming further. They will only force them to arm the more. Injunctions to remember 
the rules of the game will be similarly ineffective. 


NATURE OF THE MODEL 


My own view as to the proper and scientific way of looking at international 
relations differs substantially from the balance of power model. From his recent book, 
I gather that Professor Kaplan would find it somewhat similar to his universal inter- 
national system. Professor Hoffman and Professor Kelsen might join in calling it the 
Rechtstaat view... Professor Talcott Parsons might call it the integrated community view. 
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In my view international politics have a tendency to evolve toward a world 
commonwealth, a world commonwealth with central decision-making organs which 
have the power and the authority to keep the peace and to promote justice. If we co- 
operate with this tendency we have an opportunity, literally and metaphorically, to 
enrich our national and local communities. If, like utopians, we fight this tendency 
there is good reason to believe that our national and local communities will not last 
very long or that, if they do last, they will not be very desirable places in which to live. 


I imagine that it is unnecessary for me to spell out in much detail what this 
international order should look like or even why it is necessary. I shall spend more 
time on the more pressing question of how it can be achieved, given the international 
system which we have today. To put my point more scientifically, I shall spend most 
of my time examining the implications of my model for action in the present. For 
please remember that it is my contention, first, that international society is being 
drawn toward this goal and, second, that international society should Gone ORny 
work toward this goal. 


The model on which we must fix our eyes can be sketched quickly. It is not, 
it will be quickly evident, a utopia. We have no time for creating utopias. It is rather 
the minimum house necessary to shelter the world. Asking for less is utopian. So is 
for more. 


This just world republic is a United Nations which includes almost all of the 
nations of the world. It necessarily includes all the major powers. It is a United Nations 
which has a monopoly of nuclear weapons and conventional forces more than ample to 
cope with the conventional forces permitted to any member nation - or any combination 
of three or four nations. It is a United Nations which has assured sources of revenue 
such that it can, if its political organs so desire, spur massive campaigns against 
poverty, disease and economic dependence, It is a UN in which no nation dominates 
another, in which dependent areas, if any remain, are wards of the world body rather 
than of individual . nations. It is a world organization in which numbers will have 
some effect on representation in the legislature and in which world law will be enforceable 
on the individual citizen. It goes without saying that communism - at least of the Soviet 
and Chinese varieties - could not live in and would not be welcome in such a reformed UN. 
Nevertheless, as I have already indicated Russia and China would be members of this 
model UN. We shall deal with this paradox later. 


IN DEFENSE OF THE MODEL 


Why is it necessary for us to spend a mighty effort to build this house for the 
nations? The reasons seem to me clear enough. The United Nations, as presently 
constituted, cannot do the job of keeping the peace. Neither can the balance of power 
system, 

All of us, I think, are convinced that that collective security via world organi- 
zation is no answer to our nation's security problem. The UN does, as we know, play 
a most important diplomatic role. But when it comes to the enforcement of its deter- 
minations when resisted, directly or indirectly, by a major power it is relatively helpless. 
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The most the UN can do is to give its blessing to one side of the struggle and urge ~ 
individual nations to join the fight, Alexander Hamilton spelled this out very clearly 
long ago. Professor Morgenthau and Mr. Walter Lippmann have done so in recent years. 


The alternative to collective security is to rely on your own good right arm . 
and those of your allies and friends. But the indefinite competition of great powers has 
an unhappy - I would say inevitable - tendency to break down. Now, perhaps breakdown 
is not inevitable. Perhaps statesmen with a common schooling in the art of power 
balancing will be able to keep this game up indefinitely and, somehow, moderate their 
competition in armaments, in technology, in propaganda and in economic penetration. 
But I would remind you that refinements in the art of power-balancing are appearing 
all the time. Our own country has taken the position that it has a right, even a duty, 
to fly airplanes over the heart of the territory of its most likely enemy. The case is 
a strong one. But its implications are most dangerous. The Hungarian repression and 
the current infiltration of Cuba and Congo are examples of the way the Soviet is playing 
the game of power balancing. 


But is it reasonable to expect that all the nations will subscribe to the doctrines 
taught in the school of power balancing? Professor Carr, if no one else, will point out 
that the common schooling in the balance of power doctrine would be biased in favor of 
the status quo powers - and so it would. Let me suggest four pupils who will resist such 
indoctrination: Dr. Castro; Colonel Nasser; Premier Lumumba; and Party Chairman Mao, 
Should any one of these gentlemen achieve the power to which he aspires, is he really . 
likely to be satisfied with minor changes in the balance of power, peacefully accomplished? 


Again the laissez-faire business system is an apt analogy. After every recession 
or depression the economists explained in detail how it could have been avoided if firms, 
big and small, had acted rationally. Most classical economists felt strongly that govern- 
ment ought to keep hands off and let things work themselves out. Or, at the most, govern- 
ment should prosecute illegal combinations. Prosperity was just around the corner, If the 
unemployed would only resist the pleadings of demagogues things would work themselves 
out. Fortunately the unemployed and the employed decided to be guinea pigs no longer. It 
is to be hoped that the nations will come to the same decision. 


The world must, then, be reasoned into a world state. It must be convinced that 
such a political community is necessary, desirable and possible. But to convince our 
pragmatic nation and to persuade our empirically oriented social scientists will be, as 
Professor Kissinger has reminded us in another connection, very difficult. For there 
have been no just world commonwealths. Without examples to study and evaluate we feel 
uncertain and, like the economists of 1930, we hesitate to trust our common sense. 


I suspect that I have carried you along this far. That is to say I imagine that 


most of you agree that the present balance of power - or balance of terror - gives us 
no real security and that eventually technology will upset it. You probably agree that, 

at least hypothetically, only a world state can prevent this upset and the resulting 

holicaust. Indeed this point of view is implied by a number of the leading texts in our 

field. I imagine further that most of you would agree that communist doctrine and 
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practice makes it most unlikely that communist nations will join a world commonwealth. 
One conclusion is, of course, inescapable. But we avoid it. The communists must be 
undermined in their own land. But, you ask, are we to take this proposal seriously? It 
is essential that we must take it seriously. 


IMPLICATIONS OF THE MODEL FOR FOREIGN POLICY MAKING 


If our model of world politics, our normative-scientific model, is an accurate 
one it ought to throw some light on this question of how to undermine the communists in 
their own lands, how to undermine them so that the peoples of these lands can help make 
the United Nations into a just world republic. Let us look more closely. 


Our model tells us that an integrated international community probably will not 
be workable unless it gives substantial economic powers to the central organs. Here we" 
part company with most of the organized world federalists in this country. Without these 
economic powers the amended UN Charter would resemble a hypothetical American Con- 
stitution which retained the contract clause but had no general welfare clause. In America 
this would mean that the federal government would be required to foreclose Wall Street 
mortgages on Nebraska farms but would be unable to render economic assistance to 
Nebraska farmers. I suggest that you can't have our Constitution's contract clause 
without its general welfare clause. Nor can you have a system of world trade based on 
legally enforceable commercial agreement unless you have a system of world welfare 
which alleviates the injustices which these agreements will often make for. That inter- 
national commercial agreements should be enforceable in world courts seems to be 
desirable but, as we have just observed, fraught with difficulties. We have only to recall 
expropriations in Mexico, Iran and Cuba to remind ourselves that international commer- 
cial agreements are not sacred today. We have only to point out the unequal bargaining 
power of the states and private corporations concerned in order to remind ourselves that 
it is by no means clear that justice can be equated with legal documents. It is clear then 
that a world state without substantial economic powers at the center will be very liable 
to great unrest and even civil war. A world political community without the power to deal 
with these problems would not seem a very desirable goal, even for the "have" nations. 
Let me add that in my view there is no chance that that kind of world state could be 
established. 


For a world state with no positive economic powers - whether or not it allowed 
tariffs - would find the economically weak nations under the domination of the large ones 
and dependent on their charity. Given the widespread currency of the phrase "economic 
imperialism" and all that phrase implies it seems unlikely that the "have not" nations 
would trust their destinies to the charity of the "have nations. "',Today the underdeveloped 
nations can, if they wish, expropriate foreign holdings. Or they can threaten to expro- 
priate them and by this technique cause foreign firms and foreign nations to deal more 
generously with them. They are unlikely to exchange this system for one which reduces 
their control of foreign enterprises on their soil without providing sure protection from 
exploitation by these enterprises. Communists - and many who are anti-communists - 
will be quick to point out the faults in proposals for a world state which pretend that 

there is no relationship between world economics and world politics. 
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On the other hand a proposal for a world state with substantial economic powers 
would have a great impact in the neutralist world and in the Communist nations them- 
selves. Let us say, for example, that the United States agreed to a proposal at its 
inception which would allow the United Nations to tax us some fifteen billion dollars 

a year for economic development, This would imply a total UN potential for this 

purpose of about forty-five billions. Funds to this amount, if wisely spent, could put 
India and many other underdeveloped nations far along the road to economic indepen- 
dence. Neutralist leaders who have rejected American aid because of real or suspected 
strings would be greatly attracted by a proposal of this sort designed not only to secure 
peace and preserve liberty but also to meet the challenge of hunger, disease and 
economic dependence. And not only would such a proposal attract the neutralists. It 
would also attract many Russians and Chinese who have been led astray by the doctrines 
of communism. 


The promise then must be adequate. It must make sense in terms of the problem, 
That is it must, hypothetically, be able to solve the problem. But it must, as we have 
seen, also seem desirable, seem worth working and sacrificing for. It also must seem 
probable that those who are making the promise mean what they say. 


This aspect of the promise, its credibility, has certain implications for the 
present, In our own country, by and large, we do not believe the candidate whose 
promises are blatantly contradicted by his present and past performance. Should we 
make the proposal which I have outlined, our sincerity will be judged by other nations 
on the basis of our performance on the economic problems of today's world. Questions 
such as these will be asked of our aid programs: Do we insist on giving most of our aid 
bi-laterally ? Do we put too many conditions on our aid? Do we seem to require military 
alliances in exchange for it? Is it but a small portion of what is required and of what we 
can afford to give? Do we throw up tariffs as soon as a foreign producer begins to be 
successful in the American market? If we deal with the world's economic problems in 
these ways it will be obvious that we don't mean what we say or at least that we are not 
doing what our promise implies, i.e. moderating the effect of our dominant economy by 
a combination of multi-lateralism and of self-control. 


Just as a viable world state must have a fairly balanced economy it should also, 
for example, have a fairly balanced civil service. The implication for present conduct is 
obvious. Not only shoulda the United Nations continue to recruit widely and according to 
national or regional quotas. But it is of the utmost importance that each nation be helped 
to develop trained administrators of a wide variety of skills. For what did the world con- 
clude from the fact that Belgium had trained no native administrators in the Congo? Two 
things, I think: The first is surely that the Belgians really had no plans to give the 
Congolese their freedom. The second is surely that when the Belgians did decide to give 
the Congolese their freedom the Belgians thought it inevitable - and doubtless fortunate - 
that the lack of trained administrative cadres would mean that Belgium administrators 
would be required in key jobs for many years to come. 


If, then, we seriously plan a world state which will be dominated neither by the 
wealth of the present "have powers" nor by the administrative skills, we can show it now 
by aiding the economies and administrative systems of those countries, It is true thet 
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substantial action along these lines will require substantial appropriations and somewhat 
controversial legislation, e.g. in the tariff area. But if we cannot develop the consensus 
which would make these interim measures politically possible it is certainly unlikely that 
we can develop a consensus about establishing a world state with substantial economic | 
powers. 


Our model also has implications for the security problems of today. It looks 
forward to a commonwealth which aids the peoples and nations to achieve world freedom, 
economic health and national security. One obvious implication is it is obviously of special 
importance that independent nations be made secure in their independence and that nations 
enjoying political freedoms be protected in those freedoms, insofar as possible. This 
implies, among other things a continuation of the containment policy. It implies a balanced 
defense establishment. And when it comes to the coordination of our security efforts with 
those of other friendly nations it calls for a sophisticated and complex policy equal to the 
sophistication and complexity of the problem. We must abjure the blind simplicity of a 
policy which tries to make every nation an ally. If we make a sober and honest review of 
our policies since World War II, we may yet learn from our mistakes. Otherwise we may 
yet find ourselves waiting for High Noon alone and against superior numbers. 


What special implications has our model for our relations with the Soviet Union 
and with Communist China? Everything I have said so far can be summed up in three words: 
promise and performance. Or, at somewhat greater length: Preach a worthwhile promise. 
Perform in the present as if you really mean that promise. 


Let us assume that the Western nations and the uncommitted nations agree on the 
nature of that promise and that they perform in the present along the lines I have suggested. 
This combination of promise and performance cannot help but have profoundly disturbing 
effects within the Communist world. Let me draw on two analogies to help make my point, 
Neither is perfect. But both, in my judgment, have much to teach us. 


TWO ANALOGIES: CAVOUR AND WEBSTER 


First, let us take the story of the unification of Italy in the nineteenth century. 
This is a complex and much debated subject. But I suggest that there would be general 
agreement on the following summary. The ideal of a united Italy was very old. In the 
nationalistic nineteenth century it was especially strong. But the age-old question per- 
sisted: What kind of united Italy do you want? 


Finally one part of Italy, the kingdom of Sardinia, established a constitutional 
monarchy, with Victor Emanuel II as king and Cavour as prime minister, This kingdom 
allowed considerable political liberty and began to experience substantial economic 
prosperity. It began to be suggested that constitutional monarchy with political liberty 
was the kind of united Italy that Italians wanted. The performance of the Cavour govern- 
ment in Sardinia implied that this ideal could become a reality. The idea of a united Italy 
of this kind was preached throughout Italy. The attractiveness of the promise, together 
with its credibility, given the example of Sardinia, these and Garibaldi's thousand men 
were what united Italy. In the background, of course, were French hostility to Austria 
and British benevolence. 
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Our next analogy, also from the nineteenth century, has to do with the loyalty 
of our western states to the Union, a loyalty which was a sine qua non to the preservation 
of the Union. We forget that it was by no means inevitable that the West would side with 
the Northeast in the great struggle with the South. 


In the first decades of the nineteenth century many New Englanders reacted 
strongly against the growing strength of the Western states. In 1814 the Hartford Con- 
vention suggested a variety of constitutional amendments which would have curbed the 
West's strength. A number of these amendments involved the fraction two-thirds. 
Declarations of war, admissions of new states, embargoes - each of these measures 
would now require a two-thirds vote. Later other New Englanders, including Senator 
Foot of Connecticut, wanted to cut down on the great federal land "giveaway" (as Foot 
called it) which was attracting so many sons and daughters of New England to the West. 


Senator Foot's motion to this effect - how many of us remember it or remember 
him? - triggered one of the greatest constitutional debates in our history, the famous 
Webster-Hayne debate of 1830. Senator Thomas Benton of Missouri voiced the Western 
states' outrage at this obvious assault on their economic growth, Senator Robert Hayne 
of South Carolina explained to Benton that economic oppression of the West, whether 
through making federal land more expensive or through the protective tariff was con- 
sidered New England policy. Hayne suggested that in the agricultural oa, the agri- 
cultural West had both a fellow sufferer and a natural ally. 


With great perceptiveness Senator Webster of Massachusetts saw that his 
section and the nation as a whole had come to a great turning point. New England could 
pursue the selfish sectionalism of |. Foot. and of the Hartford Convention. Or New England 
could reinterpret and broaden her aims in a national vision. Webster chose the latter 
course. His great speech was not only a masterly refutation of the doctrine of nullifi- 
cation. It was also an assertion that the national government could and should engage 
in economic development programs for the benefit of the entire nation. My favorite line 
in Webster's passage is a rather obscure one. But, properly understood, it tells this 5 
generation of Americans what it must do. Or so it seems to me. s 


At this time the Senate's presiding officer was the great philosopher of nulli- 
fication, John C, Calhoun of South Carolina, the Vice President. In the course of his 
speech Senator Webster cited numerous ways by which New England had assisted the ee 
development of the West. The list began with the Northwest Ordinance itself and its 
provisions that the states formed from that territory would be equal with the older 
states and that federal land should be set aside to aid in the development of schools. 
Webster's catalogue stressed recent appropriations to build roads and canals to the 
West. As he developed his theme, Webster turned to the presiding officer and went 
on: "Sir, if a railroad or canal, beginning in South Carolina and ending in South 
Carolina, appeared tome to be of national importance and national magnitude. . . . 
if 1 were to stand up here, and ask, what interest has Massachusetts in a railroad in 
South Carolina, I should not be willing to face my constituents."' Senator Webster 
emphasized that Senator Foot did not speak for New England when he moved that the 
Foot Resolution be tabled. It was. ae 
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What relevance has Daniel Webster to our foreign policy problems in the 1960's? 
This is the centennial of Lincoln's election, not of the Webster-Hayne debate. But that is 
precisely the point. Who was Lincoln and what did he stand for? In a word, Lincoln was 

a westerner who believed with all his strength in the Union. What kind of Union? Daniel 
Webster's kind of Union. 


Lincoln's basic political philosophy had four main sources: the Bible; the 
Declaration of Independence; the Constitution; and the speeches of Daniel Webster. 
The West - and the most illustrious man of the West - sided with the Northeast because 
the Northeast had a broad vision of the Union. And the West, with a population greater 
than the entire South, made the difference. 


When will our UN representative be able to tell the world that the people of 
America insist that America be taxed so that the UN can build roads and dams in India 
or Bolivia or the Congo? I suggest that when that day comes the days of communism 
will be numbered. Or, that until that day comes, we shall not succeed in the essential 
job of undermining the Communists. 


Promise and performance. My model tells me that these are what will under- 
mine communism in the world. But it is probable that they will not be quite enough. 
What will give the final blow to the Communist regimes? I suggest that we must let our 
sense of analogy play freely. We should, for example, research and reflect on the 
numerous kinds of revolution which the world has witnessed, particularly those which 
required the least violence or no violence at all. 


I have already mentioned Garibaldi's Thousand. But did it take many more to 
overthrow the Nuri-el-Said regime in Iraq, the Rhee government in Korea, the Menderes 
regime in Turkey? Each of these revolts was well prepared for by propaganda against the 
incumbent regime. Each was deeply influenced by the movement of external events. Let us 
remember that the Hungarians, in 1956, would have thrown off the Hungarian communist 
yoke if there had been no foreign interference. The Poles would have done the same. 


_ So will, at the appropriate time, the Russians and the Chinese - unless of course, 
Russians and Chinese are not men, I would like to suggest, and merely suggest, my own 
view that, given proper preparation along the lines I have sketched, the appropriate 


revolutionary technique may be some variation on the civil disobedience techniques of 
Gandhi. 


PHILOSOPHIC IMPLICATIONS; A CONSENSUS 


I am sure that each of these reflections on the implications of my model has a 
common theme. That common implication is that we must consciously foster a consensus 
that the achievement of a just world state, a world federation, is a desirable goal and one 
realizable within the relatively near future. Obviously we must also foster a consensus 
that the indicated interim measures must be taken. I need not remind you that developing 
such a consensus will not be an easy task. Even now most of our own citizens and many 
of our leaders do not have a proper appreciation of the legitimacy of the state's role in 
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the economy. As we political scientists are well aware, the major New Deal reforms 
resulted in large measure from the power of the underprivileged at the ballot box — 
rather than from a mass conversion of economists, publicists and business leaders 
from the laissez-faire philosophy. In our infatuation with the concepts of ideology and 
the group process we political scientists have tended to consider it irrelevant that 
many of our citizens are still strong believers in laissez-faire. Fortunately, as a 
large and wealthy nation with strong political institutions, we have not suffered as 
much from this disagreement on political philosophy as we otherwise might have 
suffered. But it certainly has retarded social progress to a considerable degree. 

Our school systems are inadequate. Our cities are, on the whole, ugly. Millions 

of our older citizens cannot afford adequate medical care. As we political scientists © 
are fond of pointing out, when one of these problems becomes acute something usually 
gets done. Why? Because, through their influence in the Congress or in the electoral 
college, the affected group is able to convince political leaders that their votes may go 
to the other party. 


But things don't work that way in the international arena. If there is great 
poverty in Latin America, racial discrimination in South Africa, totalitarianism in 
the Soviet Union, the people of those areas can only ask that we help. As reasons why 
we should help them, they can invoke principles which they hope we share with them, 
But they cannot, except very indirectly, affect our political processes enough to make 
us help them. Our help is motivated not by fear of reprisal at the polls but by some 
sense of what our interest and duty dictate. If the military threat to the country in 
question is not very great, our sense of duty will be our only guide. But if our sense 
of duty tells us that foreign aid, like farm subsidies, is a departure from a sound 
political and economic philosophy the paralyzing effect of such an inadequate philosophy 
will be much more operative in the international sphere than in the domestic sphere. 


Thus our model requires a consensus not only on what we want and how we are 
to get there but also a consensus on what we must do now in order to move in that direction. 
I feel that in our own country this will probably require a conscious reexamination of our 
political philosophy. Let us hope that the current discussions of our national purpose will 
help to precipitate that discussion. For while our most sacred national documents, the 
Declaration and the Constitution, have obvious implications as to a people's right to be 
free from foreign rule and their right to govern themselves they do not have unambiguous 
implications as to government's responsibility for the health of the economy. Scratch an 
American and, in spite of Mr. Acheson and Governor Dewey, you will find an anti-colonial. 
And this_is one of our healthiest assets in the present world struggle. In the past it has 
‘made if relatively easy for anti-imperialist Americans to defeat proposals for an Amerioan 
imperium, It has also, fortunately, made most Americans relatively impervious to 
sophisticated appeals to suspend judgment as to the morality of colonialism, e.g. to 
look-the other way when the British and French made war on Egypt. 


What we need then is a clearer understanding that government has a responsibility 
for the health of the economy and of the citizenry. This, of course, does not imply 
socialism. We are all familiar with the fact that after a dozen years of the New Deal a 
greater proportion of our citizens owned their own homes than before the New Deal, We 
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are all familiar with the fact that in more than one European nation where politics have a 
decidely left vocabulary there is less government intervention and regulation than in our 
own nation, with its fondness for the vocabulary of economic individualism, 


I suggest that on its own merits and as a counterpoise to the centripetal tendencies 
of a world state we must make a greater effort to enable our local communities to solve 
their own problems. We should encourage other nations to develop a sense of community 
at the local level, some perhaps, imitating India's fine Village Development movement, 
Tocqueville long ago warned us of the centralizing tendency inherent in democracy. Let 
us plan to help local communities to overcome some of the obstacles, especially the 
financial ones, which prevent them from dealing with their own problems. 


But what we need most of all is a reassertion of the principle that our obligations 
run as far as the human community of which we are a part. As a practical matter, we may 
be unable to help all the countries we would like, to the extent that we would like. That is- 
perfectly understandable. Or, having the means, we may, because of selfishness or sloth, 
neglect our duties. That too is understandable. The remedy is the traditional one. The 
more conscientious among us will urge us to be our better selves. But if we persist in 
the fallacy of contractualism, in the assumption that we have no duties to foreigners unless 
and until we have contracted with them, we shall have an almost impossible task. 


I suggest that our remedy is as old as the discipline of politics. It is in recalling 
Aristotle's assertion that man is by nature social and political. That assertion is, is it not, 
a normative-scientific proposition? Fortunately our Judeo-Christian tradition has saved 
us from some of the follies inherent in contractualism. Suppose, for example, that the 
groups who supported the Marshall Plan had been forbidden to talk about our duty to 
foreigners and had had to present the plan only as a technique for stopping communism. 

I suggest to you that the effort would have been neither as large nor as successful as it 
was. For the calculus that establishes a connection between foreign aid and stopping 
communism is an involved and cold calculus. But the proposition that those who have 
should help those who have not is a simple proposition. It is easily understood. More 
often than some would think, it is acted upon. What I am suggesting is that the best way 
to build up the social tissue which Dr. Niebuhr finds lacking in the world community is 
for us to assert - and implement - our obligation to help other men, 


SCIENTIFIC IMPLICATIONS 


I have already talked at length about the nature of my model of international 
relations and about its implications for action in the present. I now want to redeem my 
promise to tell you how this model helps me organize the data of international relations, 
how it suggests fruitful areas for research and how, finally, it helps me to predict. 
Obviously these matters are interrelated. You research certain problems in a certain 
way in order to anticipate future problems. 


If our model indicates that the world is evolving toward a world state, how will 
this affect the organizing of our data? I suggest that our model would lead us to take an 
especial interest in all those persons, institutions and processes which can have an 
important effect on the possibility of achieving a world state. We should, for example, 
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take the United Nations quite seriously, much as a colonel must pay particular attention 
to the headquarters company around which he is to organize his batallion. We should 
examine quite clearly the relevant actions and pronouncements of influential heads of 
governments and of important governmental institutions and personalities. We should 
do the same for our great interest groups and for the press. We should seek out data 
which bears on such questions as these: Are these beliefs and actions consistent with 
beliefs and actions which seem to be prerequisite to a world state? If not, does the 
inconsistency proceed from principle or from prudent adaptation to special circum- 
stances? How, if at all, can these beliefs and actions be modified? Do their presence 
and persistence cause us to modify our view as to the immanence of, the route to, or 
the nature of a world state? 


Now you will say - and I agree with you - that many of these problems are being 
investigated or have already been investigated. My answer is that facts already uncovered 
or additional facts which may come to light may take on new significance if viewed in the 
light of this model. 


What problems for research does my model suggest? First, let me substitute 
for the word "research" the much broader term, "inquiry''. For, as you will see, I 
feel that we must be very careful not to curb the inventiveness and the natural curiosity 
of our students by insisting on a too rigorous methodology. I want our students to develop 
a facility for analogizing. They will, of course, never see two situations which are 
exactly alike. Nor can mathematics make them alike. However sound common sense 
and wide reading may help them to discover significant similarities between seemingly 
dissimilar problems. 


Then let me add that my necessarily short list of problems for inquiry is not 
meant to criticize other lists. I have limited myself to the kind of problems which might 
not have as high a priority to persons who have a different model of international relations. 
Most of these problems have a somewhat philosophic flavor. This follows from my con- 
viction as to the importance of developing a consensus. 


I have indicated my belief that the present Soviet and Chinese governments must 
be replaced before my model becomes fully operative. But how? A searching inquiry into 
the strategy and techniques of past revolutions might suggest answers to this important 
problem. I have already implied that we might gain some important insights by re- 
examining the story of Italian unification and by searching out the reasons why our Western : 
states were so anxious to preserve the Union against the secessionist threat. What caused 
the Czar's troops to side with the revolutionaries? When did the young Hungarian com- 
munists decide to revolt - and why? Why did the generals plot against Hitler fail? What 
might have made it succeed? Would abandonment of the slogan "Unconditional surrender" 
have helped ? 


As to the failure of secession in our country I suspect that one of the most 
important reasons for it was that a great federal giveaway program was helping to make 
the West populous and prosperous. We should re-examine that giveaway program - which, 
in any honest comparison, far overshadows our present foreign aid program and, of 
course, dwarfs the present UN program. How large and how important were the internal 
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improvements programs in binding the states together? Would the communist effort to 
subvert the world get anywhere’ if it were answered by a foreign aid program of the 
scope of our Western land giveaway and our internal improvements programs? 


I have dwelt at length on our failure to appreciate the extent and legitimacy of 
government's role in the economy. That failure has handicapped our thinking about 
important foreign policy problems, It has also caused many foreigners to believe that 
the role of government in our economy is as small as classical economics says it should 
be rather than as large as it actually is. How has this come about? Among what groups 
and in what sections of the country is the older theory most popular? Why? What effects 
has this schizophrenia had on our policy making? I would like to see some of us investi- 
gate the political and economic philosophy of the American world federalists. I suspect 
that it is not their general goal, i.e. a world federation, but rather their specific 
version of it, i.e. a world federation with no powers in the economic area, which has 
caused them to have so little impact on the world, Why was it possible for the American 
world federalists, in the late 1940's, to analogize from a version of the American Con- 
stitution which had died in the late 1930's? The critics of the world federalists say that | 
their mistake was in analogizing from the American Constitution. It seems to me that 
their mistake was they did not understand the American Constitution or the events 
surrounding its adoption. To take a simple example: The Ordinance of 1787 was, among 
other things, a guarantee that there would be no colonialism, whether by individual 
states - or by the nation as a whole. - It was also a promise that substantial federal 
aid would be given to the educational systems of the new states. It is ironic that the 
man who allowed the federal government to write welfare legislation, by his crucial 
vote in the Jones and Laughlin case, Justice Owen Roberts, should ten years later 
head a federalist organization (Atlantic Union) which would deny a positive economic 
role to its proposed central government, 


I would have us look closely at, the reasons why countries such as Indonesia 
have turned down American economic aid. I would inquire into the impact - and I think 
there was one - of the Atlantic Charter on Asia and Africa. I would try to understand 
how Frenchmen, e.g. Georges Bidault, have been able to reconcile colonialism with 
liberty, equality and fraternity. I would have scholars seek out the speeches and writing — 
of the new nations in order to see what, in their judgment, America stands for and, if the 
scholar can find this out, what had led these leaders to these judgments. I would have 
scholars examine the impact of the American experiment on 18th and 19th century Europe. 
I would have us explore what American public men and American public opinion have, in 
different eras, felt as to the implications of our Declaration for our foreign policy. I 
suggest that the public men of an earlier day may have something to teach us about 
dealing with independence movements in other lands. I would have some of us, like 
Madison, collect and ponder federal constitutions and texts which describe the workings 
of these constitutions. 


Especially important, in my judgment, would be inquiry into the philosophy 
and tactics of civil disobedience. May not Gandhi's satyagraha have a crucial role to 
play in both Russia and China? You may say that Russia and China are not India, But 


neither are Birmingham - with its bus boycotts - nor Greensboro, or a hundred other : i 
Southern communities, with their lunch counter sit-ins. Gandhi borrowed heavily from | 

the New Testament and from Tolstoi. Both are still part of Russia's cultural heritage. 

My model suggests that we should give relatively high priority to the study of sit-ins 

and satyagrahas, 


It would be important to understand what mental image Asians and Africans 
have of our Constitution, our political process and our history. And what kind of 
political philosophy do the average American and his mentors have? Does it, as I 
suspect, combine satisfaction with specific governmental endeavors with guilt feelings 
about the role of government in the economy? It would be useful to draw this material - 
with particular reference to foreign policy - from materials to be found in the writings 
of editorialists, columnists and the like. 


The speeches and writings of public men should be analyzed to see what kind 
of mission they envisage for the United States, what model of international relations is 
to be found in them, It would be very useful to compare these models with those of 
public men of the past, e.g. Webster, Lincoln, Wilson and Roosevelt. Instead of being 
amused at assertions that the cause of America is the cause of mankind we might 
seriously ask what these serious men meant by assertions of this nature. David Mitrany 
once remarked that Wilson and Roosevelt were much greater realists than Ambassador 
Kennan, What could Mitrany mean? 


Before indicating the predictive uses of my model I must make the usual quali- 
fication that its predictions are conditional and that it cannot be expected to predict the 
specific event. 


My model tells me that we shall see increasing, and increasingly successful, 
efforts to overthrow colonialism, that America will be asked to make many large 
foreign aid contributions and that we shall respond to the call. For many years my 
model has been telling me that European colonialism will be rapidly liquidated. It 
has also been saying - since it is a normative model as well as a scientific one - that 
we should associate ourselves with the revolution against colonialism as well as with, 
as it has been called, the revolution of rising expectations. Almost everyone, you will 
say, is now of that opinion. And you are correct, But ten years ago many writers and 
teachers of international relations did not take these predictions seriously. They dis- 
missed the notion of associating ourselves with the anti-colonial revolution as moralistic. 
Read, for example, Mr. Kennan's work of ten years ago. You will be hard put to find 
any appreciation or anticipation of the imminent emergence of forty Asian and African 
nations as important actors on the world stage. The increasing neutralism of Asia and 
Africa may have been caused by a certain blindness in Secretary Dulles’ approach, But 
there is little reason to believe that Mr. Kennan - or Mr. Acheson - would have done 
much better with this problem. If we had assisted these two revolutions, is it likely 
that we would have seen the weakening of Western power in the Middle East, the increasing 
Soviet penetration of Asia and Africa, flourishing anti-Americanism in Latin America 
and, especially, the increasing neutralism of Asia and Africa? Or, to put it differently, 
if, like Scrooge, we were given a vision in 1950 of the present world would we not have 
put these years to much better use? I am sure we would have. Why did we not anticipate 
these developments? 
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Like the years 1929 to 1933 the years from 1950 to 1960 were largely wasted 
years. Innovation, idealism and empathy might have helped us to get on with the job of 
fostering free, prosperous and self-governing nations everywhere outside the Soviet 
camp. Instead we heard legtures about utopianism, about the need for humility, about 
the immense differences between other societies and our own. These lectures, sur-— 
prisingly enough, often came from men who had had the strongest admiration for the 
dynamic policies of the New Deal. But, like President Hoover's homilies, these 
lectures seemed unrelated to the great problems which the world faces. 


What of disarmament? My model, and I hate to confess this, makes me 
deeply skeptical about the possibilities for disarmament or for the control of nuclear 
weapons, Schemes of this nature seem to presume the agreement on fundamentals 
which is so obviously missing. My model suggests that the best way to deal with the 
nuclear weapons race is an indirect way, namely, to build, by the methods I have 
suggested, the necessary consensus, to structure the situation in such a way that 
Russian and Chinese Communists will decide to desert communism just as the Czar's 
troops decided to desert the Czar. 


Our model also indicates that there will be increasing pressure on the United 
States to adopt a multi-lateral approach, more especially a "work through the UN" 
approach to the world's political and economic problems, It suggests that, with 
important exceptions, it would be wise to adopt this approach even where the bilateral 
approach appears to be more efficient, This ''UN approach" will help the world com- 
munity to develop "social tissue" (Dr. Niebuhr's phrase) and will give the nations "a 
history and tradition of working together". 


We rightly admire the way in which the British granted independence to their 
colonies, i.e. by establishing representative institutions and by gradually endowing 
these institutions with more and more responsibility. This approach depended on the 
assumption that independence was inevitable. This assumption informed and illuminated 
Britain's entire approach. It helped to make it, on the whole, a substantial success. 
However if, like the Belgians, you started with a contrary assumption, i.e. that inde- 
pendence was not a goal for the forseeable future,then the British policy would make no 
sense at all. 


I suggest that if you assume, as my model does, that the world is moving 
toward a world political commonwealth then you will more easily see the advantages 
in the multi-lateral, "through the UN® approach, If, on the other hand, yours is the 
power balancing model you will necessarily be quite reluctant to expand the uses of 
the United Nations. 


Let me make clear that I am not suggesting that all problems should be 
settled by the United Nations. That would be utopianism. The UN is not a world 
commonwealth and it would be most dangerous to ask it to take over responsibility 
for problems for which it is presently ill-equipped. The security of the Free World 
must continue to rest with Western arms for some time to come. It would be most 
imprudent to act now as if we had already established a world state. But it is of the 
essence of prudence to try to decide where you want to go and to attempt to make progress 
toward your goal. 
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CONCLUSION 


Iam, then, suggesting that many current models of international relations do 
not really constitute goals and that, without, a goal it is not really possible to exercise 
the pre-eminent political virtue, prudence. But, having a goal, it is possible to be 
prudent, to take seriously Burke's great injunction. 


I must see with my own eyes...touch with my own hands, not only the fixed, 
but the momentary circumstances, before I could venture to suggest any political 
project whatsoever. I must know the power and disposition to accept, to execute, to 
persevere. I must see all the aids and all the obstacles...I must see the things. I 
must see the men, Without a concurrence of these to the design, the very best specu- 
lative projects might not only become useless, but mischievous. Plans must be made 
for men, We cannot think of making men, and binding nature to our designs. 


With the kind of goal I have outlined we can help direct researchers and 
statesmen to more fruitful paths. But we cannot - nor should we want to - bind them 
too closely to our designs. 
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Civilian Control of the Military : Changing Concept 


by Gene M, lyons 
Dartmouth College 


Prepared for celivery at the 1960 Annual Meeting of The American Political 
Science Association, New York, Statler Hilton Hotel, September 8-10, 1960, 


Historically the concept of civilian control of the military has been | 
cvokec as a response to the fear of practorianism, As recently as 199 the 
first Hoover Commission assertec that one of the major reasons for strengthene 
ing the "means of exercising civilian control" over the defense qstablishment 
was to "safeguarc our Cemocratic tracitions against militarism." This same 
warning was raised in the report of tne Rockefeller Committee on cefense 
organization in 1953. While the overriding purpose of the committects 
recommencations was to provice "the Nation with maximum security at minimum 
cost", the report mace it clear that this hac to be achieved "without canger 
to our free institutions, based_on the fundamental principle of civilian control 
of the Military Establishment," Finally, during the debate on the reorganiza- 
tion proposals of 1958, senators anc congressmen usec the theme of a "Prussiane 
ized" military staff to atte to slow down the trenc towards centralization 
in the military establishment, 


Despite this imposing support, the historical meaning of the concept of 
civilian control of the military has little significance for contemporary 
problems of national security in the United States, In the first place, 
military leaders are in cisagreement over strategic coctrine, Their ciffer- 
ences cannot be recuced to a crass contrast between theories of "massive 
retaliation" and “limited war", however, Air Force leacers who are gravely 
concernec over the neec to maintain a decisive nuclear retaliatory force, are 
by now acknowledging the need to cevelop a limited war capability, At the 
same time, Army leacers are quite frank to acmit that a strategy of "flexible 
response" requires both strategic anc tactical power of sizable strength, 

If these differences appear to be only differences in emphasis, they are nonce 
theless crucial in a political process within which priorities mst be 


1. The Commission on Organization of the Exccutive Branch of the Government, 
The National Security Organization, A Report to the Congress, February 
PPe 


2. Report of the Rockefeller Committes on Department of Defense Organiza- 
tion, Committes Print, Committee on Armee Services, 63rd Congress, 
Ist Session, 1953, p. 1. 


3, See, for example, Report No, 1765, Dcpartment of Defense Reorganization 
Act of 1958, Committee on Armed Services, House of Representatives, 
85th Congress, 2nd Session, especially pp, 2h-33. 


4 
re 


Civilian Control of Militar; 
lycns 


established and choices mst be made, Without firm agreement on fundamentals, 
there is little expectation that the military can agree on pricritiss and 
control government policy even if civilian authoritics abdicate responsibility 
for basic cecisions, The most that can result is a compromise between 
different military positions. 


Seconcly, the concept of civilian control of the stiatary ignores two 
other factors that complicate civil-military relations. On the one hanc, the 
military themselves accept the principle of civilian supremacy; on the other, 
they have been thrown into a political role in the formation of policy, The 
resignation of General Gavin over the budgetary restrictions of the "New Look" 
strategy is a case in point. The General Cisagreed with the judgment of his 
civilian superiors but, iike General gob epg before him anc General Taylor 
after him, held his most violent fire witii he was out of uniform anc freed 
from the limits of professionali restrictions, His case cramaticaLlly 
illustrates the cilemma in which the military find themselves as they inove 
into the center of defense policy-making, Hcre they have to strvugyi.e bee 
tween the non-partisan tenets of their creed and the requirements of effective 
participation in the political process, Their advice as experts is not oniy 
used by the Executive to bolster its case, but is eagerly courted by Congress 
and the public as a basis for testing the worthiness of executive action. 

In one respect the political role of the military tencs to cilute their ow 
professionalism, But in another, it affords them more than ore opportunity 
to maintain a balance between their professional code anc the incivicual 
conscisnce, The nature of the American political system thus provides an 
outlet for frustration which, in other settings, has been the catalyst to set 
off an outburst of militarism, 


In its broadest sense, the concept of civilian control of the military 
means military responsiveness to the policies of politically responsiodle 
government, But this meaning, too, needs to be reinterpreted in the light of 
revolutionary changes that have greatly complicated the formation of cefense 
policy. . Preparedness is as much the procuct of civilian expertise in 5 
science anc engineering anc of civilian decisions on the allocation of national 
resources as it is of military pianning. At the same time, it is very often 

the military who put cefense policy to the test of political accountability by 
exposing the bases for cecisions to congressional anc public inquiry, Asa 

result, there is a constant reversal of traditional roles, a situation that 

has brought civilians anc military into a new sct of relationships, These 
relationships have only been reflected in a limited way in recent organiza 

tional changes that have strengthenec the central agencies of the cefense 
establishment, To appreciate their full significance, it is also necessary 


4. The views of all three Generals have been cocumentedc in books they 
publishec shortly after they retired: James M, Gavin, War anc Pcace in 
the Space Age, New York, Harper & Brose, 19583 Matthew Ric gway, soldicr, 

New kg rper & Brose, 1956; an’ Maxwell D, Taylor, The Uncertain 


Trumpet, New York, Harper & Bros., 1959. 


ger 
> 
«a 
= 


Civilian Control of Military 
Lyons 


to understanc changes in the character of both civilian and military lcadcrship 
in cefense affairs, Civilians are becoming "militarized" anc the military 
"civilianized" anc it is these changes that reflect more clearly than organiza- 
tion alone, a fund tal break with tracition in the evolution of civil- 
‘military relations, 


The Evolution of Defense Organization 


Like many institutions in American political life, a highly centralized, 
civilian-cominated Pentagon has developed in response to changing forces and 
concitions, Hac the Joint Chiefs of Staff been able to function as a 
collegial mnndt rathcr than as a civiced group of service representatives, it 
is possible that reorganization trencs might have taken different Cirections, 
Centralization, however, was probably inevitable in one form or another, 
Increasing defense costs mace centralized budgeting anc programming a necessity. 
The bite that military expenditures take on the total federal budget makes it 
impossible to ignore the impact of defense on the national economy, the 
government's tax program an! the whole range of complex problems of resources 
allocation, The impact of technology has also been a centralizing factor, 
Indeed, work on the military applications of atomic energy had alrcacy heen 
centralized in the Atomic Energy Commission, But work on missiles had been 
left in the separate services and the duplication of effort in three competitive 
programs brought on cemancs for greater coorcination in propulsion programs in 
the late 1950's, Finally, both these areas of financial management and 
research and development require skills that are "civilian", in essence, and 
are not yet possessed by many high ranking military officers, Thus it might 
be argued that "civilianization", as well as centralization, was inevitable 
given the nature of the problems that needec to be solved, 


The growth of central civilian authority has nevertheless come in stages, 
The first Secretary of Defense, Mr, Forrestal, had been opposed to the devel- 
opment of a large central staff even after he had come arounc to accept the 
concept of an overall cefense chief, As a former Navy Secretary he was ‘. 
committed to the retention of strong civilian leacership in the incivicual : 
services, first, to avoid a situation that might lead to the domination of a 
Single strategic coctrine anc, seconc, to keep civilian authority lodged at 
the operating levels of the military departments, He insisted that the 
Secretary "mst be frees to concentrate his efforts on the establishment of broad 
policy® and in so coing "mst look to the secretaries of the military depart~ 


5. For a theoretical statement of the concept of civilian control of the 
military, together with references to othor major analyses of the subject, 
Sec Samuel P, Huntington, "Civilian Control of the Military : a theoreti- 
cal Statement", in Eulau, Eldersveld ancJanowitz (ed.), Political | 
Behavior, Glencoe, Illinois, The Free Press, 1956, pp. 300 ff, 
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ments for the information and cata upon which his policy is to be based and 
then look again to them for the execution of these DcLictes,%° Within these 
guidelines, he was reported to wart only “a very small executive force for the 
single Secretary to consist of /a total of7 15 to 25 *$1.0,00U-a-year mon’ and 
officers," 

The National Security Act of 1917, highly influenced by Forrestal's 
views, thus created a feceration of military Ccepartments with little authority 
in the office of the Secretary of National Defense, In little more than a 
year, however, Forrestal himself recommenced a number of statutory changes that 
mark the seconc step in the strengthening of centralized civilian authority. 
The critical problem he had faced was the absence of any military consensus 
upon which to develop strategic programs, He therefore sought to develop 
incepencent staff at the Defense level, including an Undersecretary of Defense, 
a Chairman for the Joint Chiefs of Staff anc a larger Joint Staff, He also 
callec for greatly clarified responsibility over the military departments to 
enable the Secretary to settle controversies over the roles and missions of the 
separate services am the allocation of bu getary resources, 


Forrestal's recommendations, largely reinforced by the report of the 
first Hoover Commission a year later, were the basis for the National Security 
Act Amenéments of 1949 which created a Department of Defense where only a 
coorcinating mechanism hac hitherto existec, The Secretary, however 
strengthened his position became, was nonetheless still forbidden, by law, to 
encroach upon the "combatant functions assigned to the military services," 
Congress deliberately used this basic prohibition to maintain the essential 
identity of the individual services, a tactic that has been retained in sub- 
sequent major reorganizations in 1953 and 1958, Nevertheless, this restriction 
has become less limiting on the authority of the Secretary of Defense as major 
strategic decisions have turned on problems of weapons cevelopment anc financial 
management rather than cirectly on the controversy over roles anc missions. 


The reorganization plan of 1953 went another step in centralizing authority 
in the civilian leadership by creating assistant secretaries of cefense with 
responsibilities in functional areas, such as financial management and research 
anc development, These posts were cstablished with the understanding that 


6. See letter from Forrestal to Chairman Chan Gurncy of the Senate Armed 
Services Committee, reprinted in Hearings before the Senate Committee on 
Armed Services, 80th Congress, 1st Session, National Defense Establishment, 
Part ly De 185 e 


7e Testimony of Acmiral Sherman, ibid., pe. 155. 


8. First Report of the Secret of Defcnse, National Defense Establishment 
198, Ppe : 
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"they should not be in the direct line of acministrative authority between 
/the Secretary/ anc the three military departmciic, tut instead should assist 
in developing policies, prescribing stancarcs, anc bringing to the Secretary 
of Defense information on which he may base his desisions," Under these 
terms, the authority of the assistant secretaries was ambiguous, Acministra- 
tion witnesses were always cautious to assure congressional committees that 
the assistant secretaries of defense hac no operating authority anc were 
exclusively acvisory to the Secretary, While this was theorcticaily so, 
actual practice was often to the contrary sincs they were ofien in a strong 
position to recommend that service positions be over=ruled. For that matter, 
the authority of the Secretary of Defense to celegate powers to his assistant 
secretaries was confirmed uncer the 1958 Act, cicaring away any ambiguity that 
might have existed, 


The growth of centralized civilian authority has thus been relatec to the 
decline in the authority of the service secretaries, Forrestal himself had 
founc at an early stage that the service secretaries couic not acminister the 
incivicual cepartments and still act as his deputies in the formation and — 
execution of overall policy, As service heacs they were obligec to support 
major positions ceveloped by their military chiefs or risk losing the main 
leverage they hac to be effective in their jobs, The policy process is 
largely a process of bargaining and persuasion, Without the confidence of the 
military leaders, a civilian secretary cannot hope to persuace them to alter 
their views, At the same time, he has little chance to gain their conficence 
unless he largely supports the position they have ceveloped, He thus plays 
a cual role, representing the Defense Department at the service lIsvcl. and the 
military department at the Defense level, Uncer the pressures of inter 
service competition for limited resources anc the cevelopment of a large 
secretariat in the Department of Defense, the service secretary has become 
more and more a spokesman for his service's position anc less anc less a 
positive instrument in the formation of policy by the Secretary of Defense, : 


But by far the greatest increase of authority has devoived to the civilian 
leacership in the Defense Department because of the inability of the Joint 
Chiefs of Staff to come to agreed positions on the military requirements of 
national security, The far-reaching provisions of the 1958 Act were largely 
in cirect response to the wide range of problems raised by service Cisagreement, 
Uncer the Act, the Secretary of Defense can exercise Ccirect authority over 
unified commancs, transfer weapons systems from one service to another and main- 
tain centralized cirection of all military research and cevelopment through the 


9e Report of the Rockefeller Committes on Department of Defense Organization, 
OPo Cite, pe ll, 


10. ‘Ses, for example, the dialogue between Senator Symington and the Assis~ 


tant Secretary of Defense (Logistics and Supply) in hearings before 
Committee on Armed Services, U. S. Senate, 85th Congress, lst Session, 
Nominations, 12-1, 
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Director of Resterch and Engineering, The practical impact of these powers 
is to give the Secretary considerable influence over the roles and missions 

of the services which are still prescribed by law within the broad and flexible 
categories of land, air, and sea forces, The concept of unified commands and 
the sweeping authority over weapons development now enable the Secretary to 
bring about de facto unification of the armed services even within the framc- 
work of a three departmental system. But to accomplish this, he has a total 
civilian staff of almost 2,000 - a far cry from the "15 to 25 1$10, 090-a-year 
men' and officers" Mr, Forrestal had wanted less than 15 years ago. 


The "Depoliticalization" of the Defense Department 


The increasing authority of civilian leacership has not been granted 
without misgivings, Several aspects of this trend have been viewed with con- 
cern: the turnover of civilians in the Pentagon; the inability of civilians to 
come to grips with problems which have no exact parallel outside the military 
establishments; the tendency for the Defense Department to evolve into a fourth 


ll. Almost two » say after the passage - the Reorganization Act of 1958, 
- A ee Air pense Journal (May 28, 1960) summed up some of the 
cre efense Gates " is using the full powers of his office 

e to iaaove increased unification within the terms of existing 
logislation," These included centralization of missile test ranges, 
centralization of toxicological research, and establishment of an Alle 
Service Defense Communications Agency. In addition, carly in 1960, — 
Secretary Gates sent a memorandum to the Chairman of the JCS, stating: 
"It is requestec that I be promptly informed regarding any issue on 
which a difference of opinion is developing within the Joint Chiefs of 
Staff, I intend that cither the Secretary of Defense and/or the Deputy 
Secretary of Defense will promptly meet with the Joint Chiefs at such 
times as they consicer the issue in question . . « eo" (reprinted in 
Army, Navy, Air Force Journal, January 16, 1960). | 


This contrast has risen to plague subsequent Suiiiiliaten of Defense, 

Mr, McElroy faced questioning on it curing the reorganization hearings 

in 1958 and offered the following: "I have heard others report to me about 
the expressions by Jim Forrestal about gotting along with 100 people, and 
that kind of thing. I have also heard that after he got into the job, 

he found that he needed a great many more, The history is nothing that 
I am prepared to support because I con't know precisely what cid go on 
there, But I honestly + while I agres with you fully that numbers are 
not a measure of the importance or efficiency of an organization, I mcan 
large numbers, I wouldnt know how anybody could operate a department of 
this size and complexity with 100 people." Hearings before the Committee 
on Armed. Services, House of Representatives, 85th Congress, 2nd mene 
of the Deparment of of Defense, Pe 
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operating agency of the military establishments the preoccupation of Defense 
officials with bucgetary matters; and celays in military programs as result, gf 
the need to gain clearances from a thickening layer of "functional" chicfs, 
Indeed, Senator Henry Jackson has commented that ". . . at one time we worried 
about a German General Staff setup in the Pentagon, I think we are at the 
point of a civilian general staff... ." Jackson was not, however, critical 
of the establishment of new cuties in the Office of the Secretary, but rather 
of "a failure to exercise these functions properly." : 


| The problem of "proper" performance in top defense positions is necessarily 

| complex, Many administrators have held top positions over long periods « 

4 longer indeed than many military officers who are subject to rotation in assign- 
ment at frequent intervals, Others have hac equally long tenure although they 
have hedgehopped from position to position, It has, however, been difficult to 
attract firsterate people into high defense posts, Charles Wilson, for example, 
reported that, just before he took over the post of Secretary of Defense in 1953, 
out-going Secretary Lovett said to him: "Charlis, do not be too critical of some 
of these men that are here to help you co this job, because in some cases th 
are the thirty-third men I propositioned to come before I coulc get anyone," 

In the final analysis, the caliber of leadership in high positions will depend 
on the kinc of men the President wants as advisers anc his willingness to use 
his persuasive powers to bring them into government. It will also cepend, 
though to a lesser Cegres, on the pressures the Senate puts on the Executive, 


: 13.  # These misgivings are suggestec by the questions raised by the Staff of 
. the Senate subcommittee on national policy machinery, See Organizing 
for National Security, Interim Report of the Committee on Government 
Operations mace by its Subcommittee on National Policy Machinery, U, S, 
Senate, 86th Congress, 2nd Session, pp. 17-19, The problem of turnover 
has been the subject of a proposed Senate resolution "that it is the 
sense of the Senate that nominees appearing before its committees shall 
indicate their willingness to serve so long as the President desires" 
(S. Res, 338), 8th Congress, 2nc Sessions; see also Report No. 1753, 
U, S. Senate, 86th Congress, 2nd Session, Resolution Expressing Concern 
of Senate over Turnover in Acministrative anc Policymaking Yosts. 


lj. Hearings before the Committee on Armed Services, U, S. Senate, 8th 
Congress, 2nd Session, Assistant Secretaries for Research anc Development, 
20—22, 


Hearings before the Committee on Armed Services, U. S, Senate, 83rd 
Congress, lst Session, Nomination of Charles Wilson, Part 2, pp, 110-111. 
For a general Ciscussion of this problem, see John A, Perkins, "Staffing 
Democracy's Top Side", Public Administration Review, Vol, XVII, No, 1, 

Winter, 1957, pp. l ff, ’ 
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When the Eisenhower Administration took office in 1953, there was an 
almost complete turnover in civilian leacership (anc, inceec, in military 
leacership as well), With the exception of the Defense Comptroller, Wilfred 
McNeil, all of the top Pentagon posts changed hands, This changeover was 
perhaps more Cisrupting than usual since it marked the acvent of the first 
Republican president in twenty years. But the tumover was also very celiberate 
: for the new Administration hac almost completely civorced itself from the foreign 
_ and military policies of the Truman Acministration during the presidential 
| campaign, The new President anc his chief advisers looked for Re loyalty to 
“4 their own policies that they felt few Truman aices coulc mster, It is 
4 nevertheless instructive to note that by the enc of the second Eisenhower | 
7 Administration most civilian leaders in the Pentagon had spent periods of l to 
8 years in defense work, if not in the same post, At the same time Thomas 
Gates, the last Secretary of Defense under Eisenhower, anc Robert Lovett, the 
last Secretary under Truman, were both urging that high cefense posts be pro- 
tected from partisan politics and that both parties agree to maintain effective 
continuity in the civilian leacership of national security programs, 8 


16, This was also true in programs outside the field of foreign anc military 
policy, For a discussion of its impact on career executives, ses Herman 
M. Somers, The Federal Bureaucracy and the Change of Administration, The 
American Political Science Review, Vol, XLVIII, No, 1, March 195), 
pp. 131 


17. For example: Thomas Gates, the Secretary of Defense, had served (with one 
short break) since October 7, 1953, as Undersecretary and Secretary of the 
Navy, as well as Deputy Secretary anc Secretary of Defenses; James Douglas, 
Deputy Secretary of Defense, had served continually since March 3, 1953, 

as Undersecretary and Secretary of the Air Force, as well as Deputy Secre- 

tary; the Director of Defense Research anc Enginesring, Herbert York, came 
to this post (and was the first incumbent in 1958) after long expericnce 
in defense work with the Advanced Research Projects Agency, various 
scicntific advisory committees, and noneprofit institutions engaged in 
defense activities; Charles Finucane, the Assistant Secretary of Defense 
for manpower affairs, had served as Assistant Secretary and Uncersecretary 
of the Army for almost four years when (after a short break in service) 

he was brought back to the post at the Defense level in 19583 similarly, 

the three service secretaries, Bruckeg in the Army, Franke in the Navy, 

and Sharp in the Air Force hac all hac almost continual Pentagon service 
for at least five years, 


In both cases, these views were expressed in testimony before the Senate 
subcommittees on National Policy Machinery anc were largely supported by 
the testimony of other witnesses, particularly James E, Perkins, John 
Carson, and Roger Jones, See Hearings before the Subcommittse on 
National Policy Machinery, Committes on Government Operations, U, 5S, 
Senate, 86th Congress, 2nd Session, organizing for National Security, 
Parts II and III, It will be of interes see how rar these recommenda= 
tions are followed if there is a change of party in the Executive Branch 
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The recommencations of Secretaries Gates and Lovett are symptomatic of 
the change that has slowly been ceveloping in the character of civilian leacer.~ 
ship in the Pentagon in spite of the sharp setback in 1953, It is marked by 
what might be called a "depoliticalization" of the Defense Department, The 
process of "depoliticalization" is enhanced by the fact that appointive posts in 
the federal departments do not all fall in the same category despite a common 
tendency to classify them all as subject to the claims of patronage, Indeed, 
"patronage" appointments are less the rule than the exception in the areas of 
foreign anc military policy. In these domains the motivation of national 
interest operates to counteract the forces of geographic cistribution, party 19 
balance and pressure groups that dominate top appointments in other departments, 
Pentagon appointments that might be termed "patronage" are generally restricted 
to those agencics where special groups, such as the national guard and organized 
reserve, can command a voice, In other areas, such as military procurement and 
logistics, where pressure groups have a stake, the "conflict of interest" clause 
operates to forestall appointments from among those. very men whose privates pur 
suits are involveds cither the Senate will object to their appointment or they 
themselves will be reluctant to run the public scrutiny of their personal affairs, 


Most appointive posts in the Pentagon break down into three gencral groupe,-° 
There is, first of all, the Secretary of Defense and his immediate staff. Here 
the needs and thus the will of the President himself will certainly dominate, 

For the prime importance of the Secretary is as a top presidential adviser, 


19, Patronage proved to be a vexing problem when the Eisenhower Administration 
took office in 1953 after twenty years of Democratic rule, Nevertheless, 
very early in the game Secretary Dulles was reported to have mace it clear 
that "his department coulc not be run on the basis of patronage", Robert = 
J. Donovan, Eisenhower, The Inside Story, New York, Harper & Bros,., 1956, - 
p. 98, It Seems that, by the end of the seconc Eisenhower term, the same 
was considered valid for the Defense Department (see reference above to 
testimony of Secretary of Defense Gates), For a general ciscussion, see 
Harvey C, Mansfield, “Political Parties, Patronage, and the Federal Govern- 
ment Service", in The Feceral Government Service : Its Character, Prestige, 
anc Problems, The American Assembly, 195, pp. 61 ff. 


20, The following ciscussion borrows from Wallace S, Sayre, "The Political 
Exccutive in the National Governments The Constitutional and Political 
Setting", prepared for the Conference on the Political Executive, Woodrow 
Wilson School of Public and International Affairs, Princeton University, 
1956, pp. 23-2, (mimeographed), The literature on executives for gov= 
ernment is particularly pertinent to the problems discussed here, See, 
for example, the report of the task force on personnel and civil service 
of the second Hoover Commission dated February 19553 Paul F, David and 
Ross Pollock, Executives for Government, The Brookings Institution, 1957; 
and Marver H, Bernstein, The Job of the Federal Executive, The Brookings 
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His constant occupation is to serve as a deputy to the President in the per- 
formance of his constitutional duties as commancer-in-chief of the armed forces, 
Indeed, as the problems of national security have come to absorb so much of the 
President's time anc energy, the Secretary of Defense has come to be one of the 
most prominent members of both the President's cabinet and his immer circle, 


But below the Secretary and his personal staff are a group of appointive 
posts at the Defense and military department levels, in which functional or 
"program", rather than constitutional or presidential, responsibility is 
emphasized, These include posts in the fields of financial management, man- 
power, and procurement and logistics, - What is often as necessary as practical 
experience in the subject field itself, is an ability to manage complex enter- 
prises anc a ceep understanding of the political and governmental processes, 
Thus, experience in public service is of prime importance, Men chosen for 
these posts might come from several sources, They might be men who possess 
these qualitiss and are also important figures in the President's partys; their 
appointment can thus perform two functions at once = bring a professional. hand 
to high office and mect the party's requirement for patronage. They might also 
be men whose identity with one of the major political parties has been incicental 
but whose experience with problems of public policy has made them wise selections 
for office regardless of party, Finally, they might be high-ranking civil 
servants whose records are outstanding anc who are willing to give up the 
security of tenure’ for the political risks of appointive positions, Where a 
choice is possible, the determining factor will be the importance with which the 
President and his principal advisers view the balance of interests that are 


involved. 


Finally, there are appointive posts that require a high level of specialized 
expertise but cannot be included within civil service categories, This is 
especially true in the ficld of research and enginecring, The incumbents will 


often act’as policy advisers anc, even within the bouncs of their own professional 


integrity, must be in basic agreement with the political dimensions of the 
President's defense program, At the same time, the civil service cannot provide 
the high degrees of expertise that is required for top direction, The back- 
ground of expericnce which the evaluation of complex weapons systems requires, 
can rarely be gained by working in government agenciscs. It is more usually 
found in men whose prior experience has been developed in university and incus- 
trial laboratorics, 


Several factors can thus be identificc as vital qualifications for high 
Pentagon posts below the Secretary of Defense himself: the benefit of government 
experiences; the need for expertise; and the desirability of continuity, These 
traits have been increasingly recognized anc their recognition is opsrating to 
develop a "depoliticalization" of these posts where a general political cone 


sensus on the broad lines of defense planning can be found, "Depoliticalization". 
nevertheless, has limits even where a broad consensus exists, National security 


issues cannot (and indeed should not) be entirely taken out of politics, Top 
presidential advisers must be prepared to defend the choices that they make 


before congressional and public criticism, At the same time the President needs 


to have the alternative of changing his close advisers if the sense of purpose 
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end the support that he feels is necessary to his program are missing, Capable 
men available for such posts, no matter how broad the recruitment sources are 
becoming, will, moreover, continue to be few anc many of those who agree to 
accept political responsibilities will be under pressure to return to private 
life, For that matter, a periodic change in the top echelons is desirable to 
bring a continual freshness and critical cirection to government administration, 
Thus, no matter how far "depoliticalization" goes, political appointees will not 
always be able to perform the functions of continuity and stability in governe 
ment that are the principal contributions of career professionals, 


"Depoliticalization" is, however, only one of the characteristics of the 
larger trenc towards a professionalization of civilian leadership in defense 
affairs, Professionalization is taking other forms as well ~ the influence 
of career executives in the cevelopment of major policy cecisions, innovations 
in administration which have brought outside experts into government through a 
variety of institutional cevices, and a growing interest in military affairs 
among civilians outside government, All of these, taken together, contribute 
to the changing character of civilian leadership that is, in turn, influencing 
the character of civil-military relations, 


The Profsssionalization of Civilian Leadership 


The importance of continuity anc stability in government is emphasized when 
the nature of the policy process is clearly understood. Policies are usually 
Cevelopec. with a long history of cmjecture, false starts and negotiation, Very 
often they take shape from a series of opcrational responses or the byplay of a 
number of viewpoints rather than a single breakthrough of brilliant analysis, 
Within such situations, the influence of careerists, military and civilian, is 
enormous, It is equally impressive in moments of crisis when only professionals 
have the background and experience to responce quickly, The military professionals 
wield their greatest influence within the military cepartments; a large and bur- 
gsoning staff of civilian careerists exert similar powers in the Department of 
Defense, They perform staff work in connection with establishing budgetary 
anc manpower priorities, supply the background material for new programs and have 
usually ceveloped a network of informal contacts that make them invaluable in 
inter-cepartmental negotiations, Indeed, General Gavin recalled (perhaps with 
some bitterness) that ", ,. . the Civil Service employees . . « in the Department 
of Defense « probably have more impact on Cecision-making than any 
other individual or group of individuals, military or civilian," 


The slim dividing line that divices policy from administration and the 
influence of career professionals on gecision-maling are familiar themes in the 
literature of public administration.“© In the Defense Department, their influ- 


21, Gavin, Ope Cites Pe 166. 


2, See, for example, Paul H, Appleby, Policy and Administration, University 
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ence has been increased by the tendency to seek solutions to problems at a 
technical level in order to minimize differences over vital matters of policy, 
In such cases, the guides for policy become efficiency and empirical verifica- 
tion rather than intuition and inspiration and, in any such atmosphere, teche 
nicians and arbitrators play a critical role, Such tactics often reduce policy 
to a compromise between opposing positions, a practice that is often stultifying, 
In many cases it is nevertheless an inevitable consequence of policy-making 
within the democratic process, particularly in the field of national security, 
For within the goldfish bowl of American politics, there is a limit to the risks 
a political leader is willing to take in approving defense programs that can be 
argued in terms of national survival and for which there is no indisputable 
solutions 


But like the "cepoliticalization" of appointive posts, there are limits to 
the contribution that increased civil service influence can make to the pro- 
fessionalization of civilian leadership in the Pentagon, Some of these limits 
have already been suggested, For one thing, few civil servants possess the 
degree of specialized expertise that is required for technical staff work in 
fislds such as research and engineering, Nor, for that matter, does the bure 
eaucracy offer the environment in which careful study anc reflection on basic 
problems, such as strategic doctrine, is encouraged and indeed rewarded, At 
the same time, there is little chance that the top layer of the American civil 
service can be transformed into an administrative class like that in Great 
Britains; neither thg,social structure nor the political system to support such 
a class is present. 


Within the special context of American governmental institutions, a series 
of innovating techniques have therefore been ceveloped to bring professional 
competence to bear on matters of public policy where neither political nor career 
executives can fully meet the demands, They include ad hoc and standing 
advisory committees, contractual arrangements for consultative services, the 
assignment of broad investigations or actual operations to outside institutions, 
and governmepf=financed indepencent agencies set up outside the formality of the 
bureaucracy These administrative techniques perform a number of functions, 


22, cont, of Alabama Press, 1949, For an earlier statement on this issue, see 
Carl J, Friecrich, "Public Policy and the Nature of Administrative Respon- 
sibility", Public Policy, 1940, Cambridge, Harvard University Press, 


pp. 3ff, 


Several of the essays in J, E, McLean (ed.), The Public Service and Univer- 
sity Education (Princeton, 1949) are concerned with this issue, see par- 
icularly Rowland Egger, "A Second View: An American Administrative Class?" 


pp. 205 ff, 


For a general discussion of the cevelopment of such innovations in govern- 
ment administration, see Don K, Price, "Creativity in the Public Service", 
Public Policy, Vol, IX, 1959, Cambricge, Harvard University Press, pp. 3 ff, 
For a discussion of some of the aspects of Defense Department contracting 
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They bring creativity to the public service in areas where it is often dis- 
couraged by the routinization of bureaucratic procecures or the dangers of 
political Cisagreement. They offer political executives (and congressional 
leaders) alternative sources of expert advice to the career services, civilian 
anc military, They permit the kinc of experimentation, reflection, flexibility, 
and deep probing that the complex problems of national security require but that 
the federal service cannot completely accommocate because of its size, its need 
for standardization, and its emphasis on current operations, 


To a very great extent the strides that have been taken in recent years to 
develop new modes of government administration have been forced by the demands of 
technology, The scientific programs curing the second world war and the 
industry=based programs of the Air Force in the post-war years established pre- 
cedents for government contracting in areas that now extend beyond technological 
projects to projects in the social and behavioral sciences, Each of the ser~ 
vices has created a "think" organization to which it can farm out problems - 
the RAND Corporation of the Air Force, the Operations Research Office of the 
Army and the Operations Evaluation Group of the Navy. Within the Department of 
Defense a variety of acvisory panels are available to the Secretary and his 
assistants = on research and cevelopment, on psychology and the social sciences 
anc on education and manpower, In addition, the Institute of Defense Analyses 
has been set up "to create machinery for putting a segment of the nation's 
intellect resources more effectively at the cisposal of the national security 
effort,"2 Originally established in connection with the evaluation of come 
peting weapons systems, the scope of the Institute now encompasses broad areas 
of military strategy where the support for judgments on weapons evaluation is 
very often to be found, Indeed the close connection with strategic issues has 
been the link that has extended rescarch on military operations into the far 
reaches of national policy, 


These innovations in administration project the professionalization of 
civilian leadership in cefense far beyond the confines of government itself, 
That they extend as widely as they do is, in many ways, an indication of the 
response of incustry, science anc private scholarship to the problems of national 
security, Like government-sponsored research, research in industry has begun 
to go beyond technical subjects, General Electric, for example, publishes a 
Defense Quarterly that is devoted to the broac issues of technology and foreign 
and military policy, It has also establishec a "think" group of its own as have 
other corporations such as General Dynamics, IBM and many of the large aircraft 
companies, While most of these "in house" divisions are set up for scientific 
research and cevelopment, many of them dig into military and social problems 


2h. cont, for advisory and consultative services » see Hearings before the Sub- 
committee of the Committee on Appropriations, House of Representatives, 

86th Congress, 2nd Session, Department of Defense Appropriations for 1961, 
Part Ty PPe 16-196, 


25. Annual Repert II, Institute of Defense Analyses, 1958, p. 1. 
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affected by technological advances. At the same time, many industrial com- 
panies contract out their research activities with institutions such as the 
Stanford Research Institute, a non-profit corporation which has moved into the 
ficlcs of military and foreign policy in the wake of its primary interest in 
the frontiers of technological change, 


In addition, since 1950 there has begp an outpour of books and articles on 
national security from scholarly sources, Some have actually been made 
pessible through association with Defense Department projects or under contract 
with congressional groups investigating various aspects of the defense program, 
But a very high number of these efforts have been taken on private initiative, 
with or without foundation or university support. The subjects with which 
these stucies have dealt have ranged from the broadest issues of military 
strategy to more specialized problems of military organization and education, 
They include Kissinger's "Nuclear Weapons and Foreign Policy", Osgood's "Limited 
War", Huntington's "The Soldier and the State", Brodie's "Strategy in the Missile 
Age", the books by Walter Millis, the monographs of the Princeton Center of 
International Stucies, the studies of the Rockefeller Brothers Fund and the 
volumes that have come out of the American project conducted at the Center for 
International Stucies at the Massachusetts Institute of Technology, In all> 
cases, these works have plunged deep into areas where military men once claimed 
a monopoly, Indeed there are indications that some military leaders are cone 
cernec that "there has been too little solid contribution from military pens 
to national security policy thinking for this new age . .. e!@! 


The practical consequence of all of these activities is that professional 
advice, stucies and investigations on complex military issues are being made 
available to responsible officials from sources other than the military theme 
selves, Civilian leaders need no longer rely entirely on the military services 
for the bases for policy decisions, Their own experience in service, the solid 
contribution of career professionals anc the wide new sources of research and 
reflection, together with the multiecimensional nature of defense problems, 
permit them to be more critical, more questioning anc more constructive in their 
own right, Needless to say, all that has been ciscussed are tendencies, trends 


26. See Lanrance I, Radway, The Study of Military Affairs, prepared for 


te]ivery at the 1958 Annual Meeting of the American Palitical Science 
Association (mimeographed),. 


Cel, George A, Lincoln and Col, Richard G, Stilwell, "Scholars Dekouch inte 
Strategy", Military Review, Vol, XL, No, h, July 1960, Pe 70, See also 
Captain Robert P. hatte, "Guardians of Sea Power", United States Naval 
Institute Procecdings, Vol, 86, No. 6, June 1960, pp. 27 ff, The trend 
that is suggestec here seems to contradict Bernard Brodie's thesis that 
"any real expansion of strategic thought . . « will .. « have to be 
Geveloped largely within the military guild itself." es in the 


Missile Age, Princeton, 1959, p. 9). Indeed, ons say that 
dis "s own pioneering work refutes his pregnosis, 
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that can be perceived as we analyze the course of civil-military relations 

curing the last ten years, Nevertheless, it seems safe to predict that these 
trencs will continue to gain momentum ~ the "depoliticalization" of appointive 
posts, the influence of career executives, innovations in government acminis- 
tration and an interest in military affairs among writers, scientists and 
_scholars, They are also bound to contribute to a growing professionalization 

of civilian leadership in military affairs anc, in turn, this professionalization 
will have important repercussions on the nature of civil-military relations, 


The Changing Character of Military Leadership 


The significance of the professionalization of civilian leadership cannot 
be jucged without some consideration of the changing character of military 
leacership, When General Maxwell Taylor retired in mid-1959, a veteran 
Washington reporter saic that his retirement marked "the point at which the Old 
Army is Crawing to the enc of its mission ~ and even of its relevance," He 
called Taylor "the last great captain of the olc hunters , . ." and his 
successor, General Iyman Lemitzer, "an intellectual, a 5 f officer of vast 
experience, a kind of professor of the new kind of war." The contrast is 
perhaps overdrawn for it is difficult to think of the military without its 2° 
"heroic leaders", left to the impersonal calculations of the "military managers. a 
It nevertheless catches the essence of a fundamental change in the character of 
military leadership, 


Military leadership is changing uncer the impact of two forces: the revoe 
lutionary developments in weapons technology; anc the close relationship between 
military programs and foreign anc economic policies, The management of a 
missile program or a test range, the constabulary duties of an overseas assign- 
ment, the pseuco=diplomatic function of a military assistance advisory group, 
the planning involved in a Pentagon or a NATO slot + these are the tasks for 
which the military must prepare the officers of the future. At the same time, 
the threat of war, total, nuclear, limitec or conventional, and the demands that 
open hostilities make on military leadership are ever present. Thus the old 
attributes of "heroic leaders", the qualities of discipline, courage and command 
ability, cannot be forgotten, In this respect, the new responsibilities of 
military leaders have not so much altered their funcamental make-up as they have 
added new dimensions to their character and made them more complex human beings, 
This new complexity is being reflected in a number of changes in the military 
profession, Three of these are particularly important: the broadening base for 
officer recruitment; the cevelopment of higher military education; and new 


28, William S, White, "The End of the Old Amy", Harpers, June 1959, ppe 82— 
85. The contrast might have been more apt : tzer been compared 
with General Ridgway who was wholly a soldier's soldier while Taylor has 

certain professorial features of his own, 


The terms in quotations are borrowed (as is much that follows) from Morris 
Janowitz, The Professional Soldier, Glencoe, Il1,, The Free Press, 1960, 
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policies for selection anc promotion to higher rank, 


To a large extent, the broacening base for officer recruitment is a matter 
of arithmetic, In recent years the services have had to have more than 
40,000 new officers every year with a good percentage of these needed on a 
career basis. At the same time, the service academies graduate only about 
1,500 new second lieutenants and ensigns, ds a result, the services have had 
to begin to look to other sources for career officers, particularly civilian 
colleges and universities, This development has more than quantitative sig- 
nificance, however, It is also qualitative, The broadening recruitment base 
for young officers is bringing into the services men with new outlooks and new 
areas of technic ccompetence that serve to meet the widening range of military 
responsibilities" 


The elaborate structure of higher military education is also responding to 
the broadening character of military responsibility, Curriculum changes in 
undergracuate programs at the service acacemies and in military programs in 
civilian colleges and universities are moving in two directions: first, they 
are incorporating new material to expose the stucents to the expanding teche 
nology that is making such an impact on military life; and, second, undergraduate 
courses are becoming less vocationalized and are taking the form of preprofessional 
education to lay a solid intellectual base for future career development, At 
the postecommissioning schools « from the command and staff colleges through the 
service war colleges to the Industrial College of the Armed Forces and the 
National War College « there is an increased emphasis on the problems of inter- 
national politics, the dilemmas of war and peace brought on by nuclear weapons, 
the impact of defense on the national economy and the complexities of life in a 
world of allies, international organizations and uncommitted nations, There are 
still weaknesses in military education: there is tencency to be highly technical 
and vocational, even in dealing with social science materials; service-organized 
programs also tend to be parochial, emphasizing the narrow views of the service 
itself; anc the image of the world scene that is projected in military teaching 
is static and overesimplified, The advancements in the last fifteen years have 
nevertheless been striking and have taken military education far beyond the 
traditional emphasis on "Loyaysy» precedent, specific technical skill, and a 
gentlemanly code of conduct," 


Traditions, however, cic harc, In the transition from one generation of 
military leaders to another, the qualities of the "heroic leader" continue to 


30, Gene M, Lyons and John W, Masland, Ecucation and Military Leadership, 
Princeton, 1959, especially Chapter 1. 


31. Ibid., Chapters VI and VII. 
32, John W, Masland and Laurence I, Radway, Soldiers and Scholars, Princeton, 


1957, De 5e ‘This work is a study of the response of military education 
to the widening policy role of military leadership, 
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have primary importance and significance for those older officers who grew up 

in the “old Army", in the "black shoe Navy" or even in the "propeller-criven 

Air Force," These ave the officors, moreover, who, in the mores of the pro~ 
fession, control the machinery for selection and promotion, Here the struggle 
between the old anc the new takes place, While assignments to the war colleges 
and long tours of cuty in technical, pests seem to be good preparation for the 

new roles military men are uncertakivg, they are not always the best routes to 
higher rank, Loyalty, length of service anc the number of tours on sea and 
command cuty are very often the qualifications that members of a military selec- 
tion boarec look for, A few years ago, the Secretary of the Navy, in an attempt 
to break cown these traditional barriers to acvancement, instructed the selection 
board to accelerate the promotions of officers who were "head and shoulders" 
above their colleagues, 33208 reverberations of these orcers are still shaking 
the Navy's high command. Accelerating promotion means advancing officers in 
grade because of "potential" rather than actual performance, It thus involves 
an exercise of jucgment about human behavior, as well as future military require- 
ments, that is, at best, difficult to make, It is more difficult during a 
psrioc when the old consensus on military qualities is breaking Cown and a new 
concept of military leacership is in a state of transition, 


More recently, the Secretary of Defense, in December, 1959, issued a direce 
tive that "all officers , « . will serve a normal tour of cuty with a Joint, 
Combined, Allisd or OSD /Office of Secretary of Defense/Staff before being con~ 
sicerecd qualified for promotion to general or flag officer rank." Significantly, 
the directive makes an exception of Army and fir Force officers "whose proposed 
advancement anc qualifications for promotion are based primarily upon their 3h 
scientific and technical achievement and proposed utilization in that specialty," 
This emphasis on planning and technical experience and the deemphasis on paro~ 
chial views were also uncereeored in the instructions of the Secretary of the 
Navy to the Flag Selection Board in 1960, Acknowledging the traditional cone 
cern for "a thorough seaegoing background in the Line of the Navy", the Secretary 
brought the Board's attention to the need for "high performance on the plaming 
level and a keen ciscernment of future operational requirements," He then went 
on, at some length, to explain that "the explosive technology of our modern 
weapons systems requires a high degree of concentration and knowledges in pare 
ticular areas and precludes, to a great degree, the rapid rotation from job to 
job of many of our most outstanding officers for the purpose of qualifying them 


33e See Vice Admiral L, S, Sabin, "Deep Selections", United States Naval 
Institute Proceedings, Vol. 86, Noe 3, March 1960, pp. 6 ff; also the 
large number of comments on Admiral Sabin's article in the June 1960 issue 
of the Proceedings (Vol, 8, Noe 6), especially Admiral Carney's letter, 
PPe 10-106, 


Department of Defense Directive 1320.5, reprinted in Army, Navy, Air Force 
Journal, December 19, 1959. Fora summary of the reaction of the services 
to this directive, see the article (p, 1) entitled "pentagon Orders New 

Barriers to General anc Flag Ranks" in the same issue, 
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in all phases of naval warfare in the pattern of the past," 


Both these actions reflect the concern of civilian leacers with the new 
dimensions of military leadership, Nevertheless, however "civilianized" 
military officers might become, the profession itself will continue to be 
anchored in the cistinct nature of its trade, the process that has so succinctly 
and meaningfully been callec the "management of violence" by Harold Lasswell, 
And, in the fulfillment of their mission, the military will continues to be highly 
influenced by the particular tools of their craft. Indeed, without this cis-~ 
tinction what is the meaning of the military profession as a separate group in 
society? anc what do military leacers have to offer that physicists, engineers, 
Ciplomats and economiets cannot co to meet the requirements of national security? 
The answer, obviously, is nothing. At the same time, within the framework of 
its primary anc unique contribution, the military profession is dramatically 
changing, At the moment, it is in a state of transition from the old to the new 
with the Cimensions of the new still unformed, still taking shape, still resembling 
the contours of an earlier day, 


Toward a New Concept of Civil-Military Relations 


The nature of civilemilitary relations is thus being changed through the 
strengthening of central organization in the Department of Defense, through the 
professionalization of civilian leadership anc through the broadening character 
of the military profession, These trencs might also be expressed as the 
"militarization" of civilians and the "civilianization" of the military, When 
extended to their logical conclusion, they suggest new relationships between 
civilians am military based on a more complex civision of labor than has heretoe 
fore existed, These relationships, however, are responsive to the new shape of 
national security in which military affairs are no longer a monopoly of the 
military and a cleanecut division between matters of war and peace, between 
foreign and military policies, is a false and misleading notion. 


In these changing circumstances, it is as essential as ever that defense 
planning be attuned to the broader perspectives of national policy, Civilian 
control of the military is no longer the most meaningful means to this end, 
however, We need to be concerned with the whole complex of professional 
Cirection in cefense plaming and the dilemma of relating the problems of 
security to the goals and values of national policy, In this task there are 
limits to what organizational techniques can accomplish, The spectrum is too 
broad, There is, moreover, the danger of accepting institutional devices as a 
Solution without pressing forward in other cirections as well, These include 
arousing enthusiasm for public service in the leading professions in our society, 


35. Dispatch from Secretary of the Navy William B, Franke to Admiral Herbert 
G. Hopwood, President of the Flag Selection Board, reprinted in the Arny, 
Navy, Air Force Journal, July 16, 1960, 
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ceveloping a sense of the stakes involved in national security among the general 
public, encouraging the study of foreign and military policy in educational 
programs, strengthening the civil service, urging new recruitment and educational 
standards for military careers and continuing innovation in government adcminis~ 
traticn, Indeed, in this contegt the purpose of organization is not so much 

to control as it is to create the machinery through which to bring the full 

force of our intellectual resources to bear on the complex issues we have to 


The increcible difficulty of these issues hardly need be explained, 
Under the tense concitions of continued international rivalry, a major task of 
American statesmanship will be to maintain restraint in using force even though, 
"from a military point of view", an offensive strategy may offer increasing 
advantages, This restraint will require a broad view of national security, 
an awareness of the integral nature of ciplomatic, economic and military programs 
and en understanding of the limits of force in an age of nuclear weapons and 
intercontinental delivery systems, The wisdom anc patience with which we 
approach these problems will, to a large cegree, depend on the way the men, 
civilian and military, who influence the direction of the cefense establishment, 
accept their own responsibilities, 
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"It's organized just like a string of sausages," one lady lob- 
byist has said of the United States Senate. "Its lack of a chain 
of command was quite a shock to an ex-bureaucrat like me," A 
Capitol Hill journalist, whose acquaintance with the Senate has 
been both long and intimate, argues quite the opposite. "The 
Senate," he says, “is essentially a hierarchical institution."L/- 


Lobbyists and journalists are not the only persons who propa~. 
gate contradictory views of the influence structure of the United 
States Senate. The senators themselves are of several minds about 
the matter. Political scientists -- never too clear when discus- 
sing "influence," "power," "authority" and related concepts -- 
have not greatly clarified the picture. Recently there has been 
@ great deal of talk about influence in the Senate, but almost all 
of it has been based on little more than gossip and guessworke 


I wish that it were within my power to rectify this situation 
here and now. Unfortunately, but not surprisingly, it is not. No 
one is likely to present a scientifically adequate analysis of 
influence patterns in the Senate for some time to come. But the 
title of this paper is not entirely aspiration. It reflects my 
belief that we are making progress toward this goal. 


THE CONCEPT "INFLUENCE" 


One of the most encouraging signs, has been a number of recent 
efforts to clarify the concept of influence itself. The term is 
Still not without ambiguities, both in every day usage and scienti- 
fic discourse. Yet the writings of Dahl, March, Simon, Lasswell, 
Shils, and others display a heartening consensus about the concept. 2/ 
Ignoring relatively minor differences in emphasis, they all seem 
to define influence in much the same ways 


"A" has influence (or power) over "B" to the 
extent that he can get "B" to do something 
that "B" would not otherwise do.3 
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Moreover, these same theorists argue that a complete description 


of an influence relationship should include information upon at 
least five things: 


1. The description should specify what individual 
or group has influence. 


2. It should specify the base of this individual's 
or group's influence, that is, the resources and 
techniques at the influential person's command. 


3. It should clearly indicate the individuals and 
groups who are influenced. 


kh. It should specify the amount of influence that 
"A" has over "Bi! 


5. It should specify the scope of influence, that 
is, the kinds of situations, issues, and actions 
in which "A" has influence over "B." 


The trick which faces those of us who prefer to muddle along 
rather close to the data is to invent research procedures which 
will isolate, measure, and describe influence in the Senate with- 
out doing too much damage to this definition. This is an extra- 
ordinarily difficult task, one which calls for both insight into 
Senate ways and methodological sophistication. 


What I propose to do in this paper is to look at five different 
e approaches to the study of influence in the Senate and to compare 
ze these with each other and the theoretical standard already proposed. 
3 Perhaps by examining the problem in this way, I shall be able to 
rat stimulate discussion and (even more important) thinking about this 
challenging research problem, 


THE POSITIONAL APPROACH 


The traditional approach to the study of influence in the 
Senate has been to assume that senators in formal positions of 
leadership or authority are the real influentials in the chamber. 


In our desire to be "realistic" and "behavioral," it is 
possible to dismiss this approach too quickly and wholeheartedly. 
I suspect, for example, that this has been done by some students 
of "community power structures" who appear to delight in "proving" 
that local politics is not really run by party and governmental 
officials, but by unseen influentiels who pull the strings from 
behind the scenes. Some of the recent discussions of the Senate 


: 
3 


Matthews 
Influence in the Senate-3 


"club" display a similar bias in favor of the inside-dopester's 
belief that things are never as they seem. Moreover, as we shall 
see, recent research and unsystematic observation seem to point 
to the conclusion that,most of the time, ths real influentials 

in the Senate are its formal leaders.li/ 


Nonetheless, the positional approach, used without other 
indicators of influence, is both conceptually and empirically 
unsatisfactory. It confuses a base of influence with its actual 
existence. It tells us nothing about the amount, domain, or 
scope of the influence it assumes. Moreover, we know from unsys- 
tematic observation that incumbents of the same formal positions 
differ widely in their influence or power, that formal leaders _ 
have more influence with some senators than others, that their 
influence varies at different times and in different situations, 
and that some men without formal positions of authority are 
powerful in the Senate. We need to do better than the positional 
approach and I think we can, 


THE VOTING BLOC APPROACH 


The second approach to the study of influence in the Senate, 
is the voting bloc approach. Senators are arranged into groups -- 
generally using the Rice-Beyle cluster bloc method or Rice's index 
of cohesion, 5/~- with similar or nearly identical roll call voting 
records. It is assumed that this grouping is the result, at least 
in part, of the exercise of intra-Senate influence. 


The basic limitation of this approach is, of course, that it 
neither demonstrates the existence of intra-personal influence nor 
tells us who influenced whom. Furthermore, it is based upon a 
single type of senatorial action (roll call voting) which may not 
be as important or as revealing as that occuring during earlier 
stages of the legislative process, An act of influence always 
involves some time-lag between stimulus and response; any iets 
of roll call votes is unable to capture this time sequence.©& 


Nonetheless, the cluster~bloc approach when employed by an 
imaginative student, and when combined with other systematic evi- 
dence, permits the drawing of important inferences about patterns 
of influence in the U.S, Senate, as Truman's Congressional Party: 
A Case Study demonstrates, It falls rather short of our conceptual 


ideal, but it has a cumbersome utility. 
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THE ATTRIBUTION APPROACH 


The third approech is that of influence attribution. So far 
as I know, it has only been employed in one unpublished paper on 
the Senate?/; but its great popularity in other areas of political 
science suggests that it is just a matter of time hefore it is 
applied to Congressional research, too. 


The attribution procedure. .is simplicity itself. The researcher 
merely asks the senators, or a panel of presumably knowlsdgeable 
"experts," to rate the members of the Senate in terms of their 
"influence," he adds up these nominations, and assumes that the | 
more times a senator is mentioned, the more influential he actually 
ise 


Time does not permit a full scale critique of this approach.8/ 
Let me merely comment upon several of its more obvious limitations 
when applied to the Senate. 


First of all, a power attribution study of the Senate must 
either be based upon interviews with senators or on the ratings of 
@ panel of experts. In the first case, I doubt that it is possible 
to attain rankings from a genuine random sample of senators. Even 
if, as the result of almost fantastic diligence, this could be 
achieved, I suspect that the level of access achieved with differ- 
ent senators would vary so widely that the results would be of 
dubious value. Techniques developed in sample surveys of the 
general population are not always appropriate for gathering data 
from high prestige respondents: I suspect the tightly structured 
interview is one of these .9/ In the second and more likely case 
of reliance upon a panel of experts ,10/ who is expert enough to 
pick the experts? As Walter has written: “Only if the researcher 
already knows the identity of the powerful is he able to defend the 
expertise of his ps el. And, if he already knows who they are, why 
use nominators ?" 


Even if these dilemmas are ignored, a number of other crippling 
debilities of the power attribution approach remain. The raters, 
be they senators or "experts," supply their own definition of in- 
fluence, One might as well "define such terms as tatom,! 'proton,! 
‘quantum! and the like by asking non-physicists what the concepts t 
designate and then taking the most frequently mentioned answers ee 
as definitive." 12/ To assume, on top of this, that nominations 
obtained in this matter are additive, and that a senator's influ- 
ence is directly proportional to the number of times he is men- 
tioned as "influential" is absurd. 


Finally, the size and shape of the hierarchy of "influence" 
one obtains by following this procedure is partly an artifact of 
the procedures followed, If ten “experts” are asked to name the 
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three most "influential" senators, the maximum number of "influential" 
senators one can find is thirty. If the same ten experts are asked 
to name the ten most "influential" senators, it is possible to find 

as many as one hundred "“influential"senators, Obviously, ‘the picture 
one obtains of Senate power structures, using these two procedures, 
could vary widely. Then, too, if one merely asks for overall influ- 
ence rankings, a single-peaked pyramid of power is obtained. If 

one asks about influence on specific issues or in specific situations, 
a large number of competing power structures may be found. 


Whenever an operational equivalent to a theoretical concept is 
devised, the concept loses some of its theoretical virginity in the 
processe But the attribution approach clearly goes much further. 
in watering down an already fluid concept than is either necessary 
or desirable. It is operationalism run-riot. 


VOTING ON THE WINNING SIDE 


A fourth and highly ingenious approach to the study of influence 
in the Senate has been proposed by Robert Dahl. 13/ His operational 
definition of influence is the difference between the proportion 
of bills passed when "A" favors them and when "A" opposes them. 


Conceptually this approach is clearly preferable to the others 
discussed so far, It should be able to tell us who the power holders 
are, to provide a rank ordering of senators in terms of their influ- 
ence, and to specify the scope of their influence, 


However, as applied by Dahl and his associates, it possesses 
a number of limitations as an operational measure. Most of them flow 
from Dahl's reliance on roll call votes as an indication of the senators! 
position prior to the roll call. 


First of all, this procedure presents some logical difficulties. 


"Although in most cases MacRae and Price have 
written in their value critique / it is reasonable 

to asswne that "A's" vote corresponds to his activi- 
ties before the vote was taken, this assumption 

must be made for all senators and not just for "A." 
This gives no logical basis for any measure of change 
in attitude; for if all voting “yea" are presumed to 
have favored the measure previously and worked for its 
passage (and the converse for "nays"), then there is 
no opportunity for anyone to exercise any "power" to 
change anyone else's stand." 1h/ 
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Secondly, the use of roll call votes exclusively as a means 
of measuring influence (and the resultant failure to establish 
any time sequence of actions) results in over estimating the 
influence of what Dahl has called the "chameleon" -- the senator 
who estimates how the Senate majority will vote and then votes 
with the majority. I doubt that such an animal has ever existed 
in pure form, yet there is little doubt that the probable outcome 
of Senate roll calls does affect how senators vote, Examine for 
a moment the evidence in Table I, which shows the number of 
senators voting on the losing side in all non-unanimous roll calls 
held during the 83rd and olith Congresses. Obviously most non- 
unanimous roll calls were won by relatively slim margins; the 
losing side was usually quite large. Roll calls in which a small 
number of senators hold out against the preferences of the over- 
whelming majority of their colleagues were relatively infrequent 


But some senators obviously do vote against the preferences 
of a vast majority of their colleagues from time to time. The 
frequency with which different senators do this varies widely 
(Table 2). More than half of the senators who served during the 
entire 83rd and 8th Congresses did not vote once with a minority 
of five or less. On the other hand, Senator Langer held out 
against the overwhelming sentiment of the chamber nine times; 
Senator Malone, seven times; Lehman and Morse, five times each; 
McCarthy, Williams, and McCarran, four times each. What does 
this ill-assorted crew have in common? I suggest, that each of 
these men placed an unusually low value upon the approval of 
their legislative peers, that they tended not to conform to Senate 
folkways, and were therefore willing to break the unwritten rule 
against "grandstanding." 15/ ‘Be that as it may, a little bit of 
"chameleon" blood seems to flow in the veins of a substantial 
majority of the senators, 


A third limitation of the Dahl measure is that it fails to 
take account of the fact that most senators specialize in only a 
few policy areas and that in policy fields outside of their focus 
of attention they rely heavily upon the advice and counsel of their 
specialist colleagues. "I try, and I think most other senators 
try," one senator has said, "to read the Report on a bill before 
voting on it. But I must admit that I have voted on many hundreds 
of bills solely upon the basis of what other senators told me about 
them," Another senator -= this one a Southern Democrat -- said: 
"If Senator George tells me that he has studied a bill and that it's 
good legislation, I'll vote for it without knowing a damned thing 
about it. And so will a lot of other senators," 16/ Advice-giving 
and advice~taking is a vital part of the Senate in operation. 
Without this division of labor «= which parallels but which is not 
identical to that of the committee system -- the Senate would long 
Since have broken down. But this also means that the advice-givers' 
and advice~takers' voting records are likely to be similar or identical. 
To the extent that this is true, the Dahl measure does not discriminate 
between the influential and the influenced. 


. 
= 


Matthews | 
Influence in the Senatee7 


Table 1 


NUMBER OF SENATORS VOTING ON THE LOSING SIDE, ee 
ALL NON-UNANIMOUS ROLL CALLS, 83rd and 8th Congresses 


Number of Senators 


Voting on Losing Side Number of Roll Calls 
3h 
549 33 
10-1); 29 
15-19 
20-2); 61 
] 25-29 41 
71 
35~39 68 
LO plus 7h 

Table 2 


FREQUENCY WITH WHICH SENATORS VOTE WITH 
SMALL MINORITIES (5 or Less), 83rd and 84th Congresses 


Number of Times Senators 
Voted with Small Minorities Number of Senators 


None 48 


: 


Matthews 
Influence in the Senate~8 


A final difficulty of the Dahl measure of influence is that 
it tends to exaggerate the power of senators whose policy positions 
are near the center of the ideological range on a particular issue. 
Numerous studies have shown that the senators' roll call votes 
may be at along a one-dimension continuum in a given subject 


matter areaeti, 
Insofar as this is true, those legislators nearest 
the median of the distribution of legislators 
along this continuum will necessarily have the 
highest indices of power, in the sense of Dahl's 
operational definition. This will depend only 
on their taking certain positions relative to 
their colleagues, as a result of their own values 
or of constituency pressures, and not by their 
being "chameleons" or "satellites." 18/ 


Figuring the frequency with which the senators would have voted on 
the prevailing side on the basis of their ideological positions 
alone, and then correlating this with the Dahl rankings, MacRae 
and Price obtained a rank correlation of +257. "Thus to a consider- 
able extent the 'power' ranking (of Dahl and his associates) can 

be accounted for by scale scores." 19/ This may mean that senators 
in a middle~of~the-~road position, with respect to the attitudes of 
their colleagues, are in the best position to influence others. 

Or it may merely be a spurious effect of Dahl's operational defini- 
tion of influence. 


Perhaps, as MacRae and Price suggest, a control should be f 
introduced for the senators! ideological positions, Then the measure i 
of influence becomes the residual difference between the frequency 
with which a senator votes on the winning side and the frequency 
with which he would have voted on the winning side given his ideo 
logical position alone, 20/ My own guess, however, is that the 
chances of working out an adequate operational procedure for measur- 
ing influence in the Senate on the basis of roll call votes alone 
are very slim. Indications of the senators! positions earlier in 
the legislative process are available, why not use them? 


SUCCESSFUL SPONSORSHIP 


The fifth and final approach to the study of influence in the 
Senate is one which I have devised and called “the index of legisla- 
tive effectiveness." 21/ This is merely the proportion of all bills 
and resolutions sponsored by a senator that are passed by the Senate. ae ; 
Private bills are ignored, as are co-sponsorships (except in the cases Zt ; 
in which bills and resolutions were introduced jointly by two senators) ,22/ ee 
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Conceptually this index is less elegant than the Dahl measure, 
but it still may give some indication of "influence" in a single 
context -- the ability to get one's bills passed. 


Perhaps the major advantaze that this measure has over the 
Dahl approach is that it is based upon observations at two points 
in time. Of course, sponsorship of a bill is only a rough index 
of the senators! intentions or actions prior to the roll call. 
Many bills are introduced with no intention of their passing. 

But senators who habitually introduce such bills, are primarily 
concerned with the propaganda consequences of their actions outside 
the chambere Too frequent use of this tactic diminishes the 
seriousness with which a senator's colleagues take all bills they 
introduce, thereby lessening their legislative influence, Ina 
sense, these men appear willing to sacrifice influence in the 
Senate for influence in other groups. — 


Co-sponsorships also present a perplexing problem =-- sometimes 
co-sponsors are genuinely active and involved in pushing a bill. - 
Often they are not. Ovr inability to make this distinction weakens 
the index to some unknown extent. 


The frequent practice of committee and subcommittee chairmen 
attaching their names to bills which they report means that the 
originator of an idea is not always the sponsor of record. But all 
senators acquiesce in this practice, partly at least, because even 
the pro forma backing of a chairman will help their bill's chances 
of passing. 


Finally, by counting all bills and resolutions equally, the 
measure exaggerates the importance of minor bills. But, it seems 
to me, it is precisely on minor bills, when the senators are under 
little if any "pressure" from outside the chamber and on which 
they do not have pre-established policy positions, that intra-Senate 
influence is likely to be most in evidence, 


For these reasons, it seems to me at any rate, that while this 
approach has its problems and limitations, that it avoids a number 
of the difficulties encountered by Professor Dahl. If I have not 
been as rigorous in criticizing my own work at that of others, I 
shall rely upon my colleagues on the panel to set me aright, 


A COMPARISON OF RESULTS 


The adequacy of operational indices must be judged partly in 
terms of the implicit theory which they contain, and partly in 
terms of their empirical results. Thus a very brief and partial 


comparison of the empirical results of these different approaches 
is now in order, 23 
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The two most nearly comparable studies are my study of "legisla- 
tive effectiveness" and Hollinshead's "influence" attribution study. 
Both are confined to the members of the chamber who served during 
the entire 83rd and 6th Congresses, Both obtained overall ratings, 
rather than specifying the scope of "influence" more narrowly to 
@ single policy area. The two measures suggest two quite different 
structures of "influence" in the Senate (Figure I). The attribu- 
tion approach yields a "J" shaped curve, with most of the senators 
at the low-"influence" end of the spectrum. The "effectiveness" 
measure, on the other hand, suggests a distribution of influence 
approximating a slightly skewed normal distribution curve. Despite 
these differences, the two measures are positively associated with 
each other (Table 3). 


One .way to obtain additional insight into the differences 
between the two measures is to look at the types of senators about 
whom they disagree. The attribution approach gives a substantially 
higher influence rating than the index of legislative effectiveness 
for Senators Douglas, Ives, Sparkman, Holland, Symington, Lehman, 
Dirksen, Kerr, Humphrey and Morse. Almost all these men are highly 
vocal senators, who receive more than the usual amount of national 
publicity, but are not noted for their ability to achieve short-run 
legislative results. High visibility, then, seems to be a factor 
predisposing even expert panelists to nominate senators as "“influen- 
tials." A larger number of senators have higher ratings on "legisla- 
tive effectiveness" than on Hollinshead's attribution measure. The 
greatest disparities in this direction were in the case of Senators 
McClellan, Aiken, Ellender and Payne. McClellan's higher rating 
seems to conform to the perceptions of most Capitol Hiil observers. 
Aiken and Ellender's high effectiveness scores are largely the 
result of their chairmanship of the Agriculture Committee. Senator 
Payne devoted virtually his entire term to attending floor debates. 
and seems to have displayed an exceptional interest in the strictly 
legislative side of the senators! work. Both of these factors -- 
possession of a committee chairmanship and a role definition placing 
a heavy stress upon legislating -- would seem to be related to high 
scores on the effectiveness measures 


Let us now compare these two measures of "influence" with the 
rankings obtained by Dahl and his associatese At best, this can be 
but an approximate comparison, Dahl studied the Senate during the 
period 19h6-eh, the Matthews and Hollinshead analyses are for the 
1952-56 period. Moreover, Dahl computed not one but two rankings, 
one on foreign policy issues and the other for tax and economic 
issues, There is a very considerable difference between the two 
rankings, the coefficient of rank correlation between the two 
(figured using Kendall's method) was -.2l. The Matthews and 
Hollinshead studies were content to seek overall rankings, without 
regard to policy area, Nonetheless, I believe some insight can be 
obtained by comparing the ratings of those senators found in all 
three studies. 


The rank order correlations between these competing measures 
of "influence" may be found in Table 4. There is no relationship 
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THE DISTRIBUTION OF "INFLUENCE" IN THE SENATE: 


A COMPARISON OF TWO MEASURES 


(83rd and 8th Congresses) 


Number of 25 __ 
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Intervals represent approximately 10% of range of scores yielded by each 
measure. 
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Table 3 


A COMPARISON OF THE "INFLUENCE"RANKINGS OF SENATORS OBTAINED 
THROUGH ATRRIBUTION APPROACH AND THROUGH THE INDEX 
OF LEGISLATIVE EFFECTIVENESS (83rd and 4th Congresses) 


Attributed "Influence" 


Index of Legislative - 
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Effectiveness Very High High Medium Low Totals 
High 50% 25% 12.5% 12.5% 100% (8) 
Medium 6% 19% 19% 55% 100% (7) 
Low 0% 20% 2h% 56% 100% (25) 
Table 
RANK ORDER CORRELATION OF FOUR MEASURES OF 
"INFLUENCE" IN THE SENATE 
Dahl: 

‘Dahl: Taxes and 

Foreign Economic 

Policy Policy 

Issues Issues 
Index of "Effectiveness" +,09 +,37 
Influence Attribution +.03 


between the Matthews and Hollinshead lists and the Dahl rankin 
foreign policy. On taxes and economic policy, however, both a 
positively related, in a modest way, with the Dahl rankings. 


A look at the ratings of individual senators sheds a litt 
more light on the situation. The top ranking influentials on 
foreign policy, according to Dahl, were Hayden, Magnuson, Chav 


Smith of New Jersey, George, and Green. The last three makes a 


good bit of sense; the first three rather little. The suspici 
that the "satellite" problem is a factor here is heightened by 
the fact that Hayden, Chavez and Magnuson rank close to ons 

another on taxes and economic policy, too. Both the Hollinshe 
and Matthews studies rank Hayden as very high in "influence," 
Magnuson as moderately high, and Chavez as low. 
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One final comparison of results is possible here. The two 
rankings by Dahl as well as the Matthews and Hollinshead lists 
all show a high correlation between the possession of positions 
of formal authority and "influence." The party floor leaders fare 
less well in Dahl's rankings than in the other two, But as a 
general rule, and no matter how you defineit, the party and com- 
mittee leaders come out with high "infivence." 24/ At the same 
time, the association -- while strong -- is by no means perfect. 
Other factors are clearly operative as weil, 


CONCLUSIONS 


I promised you that this paper would be long on unsolved 
problems and short on conclusions «= and it will be. I have 
already ventured my opinions on five approaches to study’ influ- 
ence in the Senate, and there is little need to repeat them now. 
However, I would like to conclude with a few general and hortatory 
comments on the research problem we face 


I think we shovld set our sights higher than we have in the 
past. We should actually try to study influence in the Senate 
systenatically, no matter how difficult and discouraging it may be. 


As political groups go, the Senate is very small. A very large 
portion of its work is a matter of public record, Much of what 
happens "behind the scenes" can be found, described with reasonable 
accuracy, in the next days' headlines. If we are unable systemati- 
cally to study influence in the Senate, I doubt that we can do it 
anywhere but in the contrived environment of the laboratory. 


This, of course, does not mean that it can be or will be done, 
But I think thad the research reviewed in this paper is encouraging, 
A few fookhearty political scientists have tried to rise above 
guesswork, Their analyses leave much to be desired. Hopefully, 
you may be able to learn from their mistakes. 
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One of the favorite parlor games since the 1956 elections has been 
assessing the health of the Republican party, Democrats have been noisier 
in playing this game than Republicans but no more in :earnest -=- and both © 
groups have been more intensely interested in it since the 1958 elections, 
They should be for they are confronted with the spectacle of a landslide- 
winning Republican President heading a party that is sadly outclassed in 
governorships~«3l-16—-and, even worse, virtually back to its dismal 193), 
position in the Congress, This spectacle is obviously chilling to Republicans 
and should be to Democrats. 


Democrats have generally not been too alarmed by this situation--they 
have assumed that Eisenhower's retirement would rectify it. Most of the 
attention, therefore, has been focused on the Republican dilemma, with some 
worthy essayists, notably Walter Prescott Webb, stating flatly that the 
Republicans have lost their future, I will take my text from Professor 
Webb and suggest answers to a modest restatement of his thesis, "The Republi- 
cans: Have They Lost Their Future?" 


I will attempt to accomplish this chore by using Professor Webb's tactics— 
history and cloakroom politics, In doing this, I purposely reject the use 
of the jargon of political theory, which in the case of American politics has 
now descended to manipulation of the shibboleth phrases of liberalism and. 
conservatism, The debate and study of these terms, and the concepts and issues 
they would cover are fascinating. Unfortunately the trouble with utilizing 
them as tools for realistic political analysis is, as Norman Thomas recently 
put it, that far from being meaningless, "they mean too many things," The 
techniques of historian and cloakroom politician will do quite well, History 
reminds us that public men and organizations are partly captives to the past. 
Politics, whether conducted in the cloakroom or in the ward, reminds us that 
political futures are based on votes and influence, Together these two ap- 
parently contradictory approaches to politics broaden our minds as to the 
possibilities and variables -= the ambiguous legacies and futures ~~ which 
always confront man and society. 


Let us first turn to history, The Republican party was born from the 
grass-roots as a party of discontent, of principles and issues, It’was a 
coalition’party organized on sectional lines of Free Sollers, Whigs, somo 
Democrats, and even some Know Nothings, It pushed its issues with the vigor 
born of youth and conviction against a tired, feeble, and divided Democ?<tiic 
party. The disintegration of the Democrats in 1860 plus the vigor of the 
young party led to electoral victory. It renewed its success in 186) >" a 
majority coalition in a truncated nation, After the war, the Republic=::: 
party combined a number of asséts--its reconstruction power, continued cx- 
ploitation of civil war issues, the victory of arms, national prosperity and 
opportunity to perpetuate itself in power, In the’Grand Army of the Republic 
and the expanding business and industrial networks, the Republicans enjoyed 
&@ built-in political organization, Even so, the Republicans were in 4 
Precarious position from 1872-1896 for of the seven presidential elections, 
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they lost two’contests, won two with a minority of popular votes, and won 

one by but 10,000 popular votes, Even worse was the Republican position in 
Congress from 1871 to 1897. During these thirteen congresses, the Republicans 
controlled both houses in only two, The Democrats were also twice in control 
of both the House and the Senate, In the remsining nine congresses the ‘ 
Republicans were only in control of one house, usually the Senate, Moreover, 
when the Democrats controlled the House or the Senate they usually had more 
than a nominal majority, It is also interesting that even during the four 
congresse~ of President Cleveland's terms, the Democrats controlled both 
houses in only one congress while the Republicans controlled both houses in 
one of the other congresses, The possible parallel with our ow timés is 
obvious. 


By 1896, the war and victory issues, and the importance of the G.A.R. 
organization were diminishing, The Republicans were fortunately able to 
resurrect the prosperity issue that had fared so poorly during the busts and 
recessions from 1873 on, The general prosperity which the nation enjoyed 
after 1896 was however only one prop supporting the Republicans, Two others— 
expansion and middle class reform-- contributed to permit the party to hold 
office firmly wntil Wilson's election, except for the loss of the House in 
1911. Unfortunately for the Republicans, expansion proved to be of but 
temporary value and middle class reform served to break up the party in 1912, 
Prosperity was not a sufficiently urgent or exclusive issue to stop the : 
double~barrelled effects of a party split and energetic Democratic opposition, 


In 1920, the Republicans were restored to office as a result of local 
issues, temporary issues, disillusionment with the Democrats, and a rein= | 
vigorated prosperity and opportunity appeal, The majority of voters was 
willing to continue voting for the Grand Old Party as long as it received a. 
share of prosperity's dividends, especially as the opposition appeared to 
offer nothing as good. With Herbert Hoover's election in 1928, the Republican 
party stood=-or perhaps sat--solidly in office as-it had for ten years in 
Congress and eight years in the White House, Yet, while the Republican 
majorities had been large enough, the party was perched on one issue-- 
prosperity, As events were soon to prove, peace, prohibition, efficiency, 
and local issues were to have little connection with the continuing good 
health of the party. Prosperity, the greatest Republican issue, turned almost 
overnight to mock the party as the pall of depression descended, The 
administration that went into office on a landslide in 1928 was to be swept 
out by another landslide four years later, For twenty years the Republicans 
were to remain in a political limbo, 


The initiative passed to the Democrats in 1932 much as it had to the 
Republicans in 1860, Hoover played to Franklin Roosevelt as Buchanan had to 
lincoln, Roosevelt and his associates gave a rebirth to the Democratic 
party as surely as Lincoln ‘and his associates gave birth to the Republican 
party as a political power. Roosevelt made the most of the political benefits 
conferred upon him by the Republican debacle of 1932, He restored the 
confidence of the majority of Americans, He provided relief from the depres~ 
Sion, some economic recovery, and a dash of reform; Politically he was most 
effective as he built a new coalition of Democrats, Republicans, dissidents, 
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and a large number of minority groups, He was ingenious in using the powers 
of government, and in his ability to inspire and to commmicate with pedple™ 
to solidify his coalition in office, As the Republicans had used the G,A.R. 
and business and industrial organization effectively for political purpose, 
so Roosevelt used the rapidly expanding frameworks of unionism and 
bureaucracy to reinforce his coalition, As the Republicans had success- 
fully compromised the interests of East and West so Roosevelt compromised 
the interests of farm and city, of Northern minority groups and Southern 
Democrats. 

Yet while Roosevelt was masterfully building a political organization, 
the Republicans presented a shabby spectacle, As a party, they were confused 
and divided. Many Republicans joined Roosevelt's grand coalition, with 
others not joining but essentially going along with it. A few Republican 

fragments rallied around the lost cause of Hoover, while others went off 

on almost crackpot tangents, Probably the largest group of Republicans tried 
to split the differences between these four groups in order to appear 
reasonable, The party organization deteriorated rapidly after 1932 reflecting 
the confusion and despair in the party, Republican fortumes skidded still 
further in 193), when for the first time in generations the opposition party ~ 
lost seats in both houses of Congress in the off~Presidential year elections, 
The Republican organization went from bad to worse by 1936, Then Alf Landon 
and his coJleagues started the painful task of rebuilding the party, a task 
that did not show results until 1938 when Republicans finally made some 
significant election advances. The process went on winterruptedly wntil 

1946 when the party emerged with control of Congress, This reconstruction 

of the party should not be underestimated for it was fought against great 
odds, The depression and war years were to the Republicans what the Civil 
War and Reconstruction years had been to the Democrats, The Democrats, 

from 1930 to 196, ran“as effectively against Herbert Hoover as the Republicans 
had run against Jeff Davis from 1860 to 1876, The Republicans were portrayed 
not only as betraying the nation economically in 1929 but later were tagged. 
with being crass isolationists and charged with obstructing the prosecution 
of peace and war, Some of the more zealous Democrats went so far to apply 
the term "fascist" to Republicans, Of course, the Republicans also en 
countered great trouble in finding appealing issues and candidates, Certainly 
no Republican could compete with Roosevelt on equal terms, but state and local 
candidates were found who often enough gave effective battle to the Democrats, 
Republican issues were generally ones of expedience=-="me too, but better"=— 
or thsy were local or negative in nature, The Democrats with their widee 
spread support had developed such a widespread’appeal on issues that it was 
hard for Republicans’to do anything else, Yet, using their local,negative 
and expedient issues, plus hard work, plus some new blood, plus Democratic 
mistakes, the Républicans found themselves on the verge of Presidential 
victory in 1918. They had everything in their favor-—hope, vigor, control 

of Congress, and a half dozen promising Presidential hopefuls. The Democrats 
were splitting into three parties and‘were in a gsnerally embarrassing 
situation, Yet, the Republicans lost, and at that by 4 plurality of two 
million votes and a majority of well over four million votes, 


This defeat of 1948, which included the loss of Congress, should have 
been the occasion for more Republican introspection than was the case, It’ 
was to be but the first of several strange experiences for the Republicans, 
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Their position was not greatly improved in the Congressional elections of 
1950 when they hoped to capitalize on the inability of a Democratic Congress 
to get along with a Democratic President and on the issues created by thé 
coming of the Korean War, ~In 1952, the-Republicans had plenty of issues. 
Take your’picks: Communism, corruption, Korea, creering socialism, leaping 
inflation, fiscal irresponsibility, More important~the party's ticket was 
headed by an unbeatable candidate, Finally in 1952, the long twenty years 
of waiting wére over, as the Republicans gained control of the White House 
and Congress, The great war herots decisive victory apparently obscured 

the fact that the Republicans had but token majorities in the House and 
Senate, The taste of victory and power seemingly made it unnecessary for 
Republicans to ask searching questions as to why there was such a wide gap 
between the performances’of Eisenhower and his battalion of running mates, 
As was almost inevitable, the Republicans lost control of Congress in 195). 
Republicans sought solace in explanationsto thé effect that "why, we are 
just rebuilding the party” or "Wait until 1956," Nineteen-fifty-six came 
and it was clear that not only had the party not been rebuilt but that Presi- 
dent Eisenhower, while scoring a greater victory than before, was not strong 
enough to pull his weak party through to control of Congress, As we know 
1958 saw the Republicans lose even more ground than expected in Congress, 


What explains the difficulties of the Republicans during the last 

twelve years of "surprises?" For the answers to this question we might~ better 
turn from history to the insights of. the cloakroom politician, In 1918, 

they ran into a Democratic Presidential candidate and many lesser Democratic 
candidates who fought like political wildcats and proved to be astute 
political strategists, Yet, the aggressive contests fought by Democrats in 
and since 1948 do not begin to tell the story of Republican losses, The 
Democrats have had mmch more working in their favor than political agressive- 
ness and shrewdness, Most of these are residual from the Roosevelt and 

Truman Presidencies, The political work of the New Deal and its leader is 
still a vital force in American politics, Few are the Democratic office- 
holders ‘who are not beholden to President Roosevelt for their political 
success, There are today legions of voters who are suspicious of the 
Republicans, not on the basis of current issues but on issues of two or three 
decades ago, Large are the number of political commentators who automatically 
view Democratic promises, personalities, and proposals favorably because 
of Roosevelt's mesmerism, President Truman gave all this a booster shot 
and every Democrat since 1932 has taken full advantage of the resulting 
public suspicion of Republicans, Related to this is that the Democrats can 
revel in hagiolatry to an extent denied the Republicans, The Democrats can 
successfullyinvoke the names of Roosevelt and Wilson with real political 
benefits, They can dip back into history to Jefferson and Jackson with 
effect, The Republicans have only two political saints, Lincoln and Theodore 
Roosevelt, neither of them recent. “And now, after Los Angeles oratory, even 
lincoln may be taken away-from them,” The Democrats are also fortunate in 
their holdover leadership, which can,and does frequently, recall its associa~ 
tion with Saint Franklin and depending upon the time and place with the 
Venerable Harrys All this means that Democrats can escape the scrutiny that 
the Republican must usually undergo with the majority of voters, I submit 
that Senator Johnson would be far less acceptshie to the comtry then he is 


- 
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if he were a Republican and that Everett Dirksen would be far more accep- 
table if he were a Democrat, A case could be made that Jack Kennedy might 
be considered a carbon copy of Nixon were he a Republican and that Jack 
Javits might, under Democratic colors, be considered the nation's leading | 
liberal, In politics as in the marketing of food, the brand name means a 
great deal, . 


There are a few other Democratic strong points which must be mentioned. 
Foremost is the party's bedrock of strength==the South, This land of many 
factions but of one party usually offers the Democrats an initial electoral 
vote lead of twenty per cent, Even in the Eisenhower elections of 1952 and 
1956, the Democrats could count on a head start of ten per cent because of 
the South, Perhaps too much attention is given the Democratic advantage in 
electoral votes, The Eisenhcwer victories showed that it can be partially 
overcome, More difficult to overcome is that the one-party South, virtually 
without contest, gives the Democrats continuing control of twenty per cent 
of the seats in the House and the Senate, President Hisenhower's Dixie 
harvests were not accompanied by similar harvests of Southern Congressional 
seats by the Republicans, These two situations mean that Democrats have a 
substantial advantage over their opponents before a single vote is cast, 

This advantage has been enhanced by the elimination of a bloc of Republican 
one-party states to counterweigh the Democratic South, This is the result 

of the rise of Democratic organizational activity and respectability in for- 
merly stalwart Republican commmities, Three decades of Democratic popularity 
and power made Democrats respectable in communities where previously they 

were often classed with the town wnfortunates, The New Deal and Fair Deal 
permitted the Democrats to proselytize and organize as they had not done since 
before the Civil War, Their efforts in this respect have not perceptibly 
relaxed since President Truman left office, Because of their recently 
acquired respectability and their organizational efforts, the Democrats have 
continued to recruit some new and effective leaders to perpetuate their 
strength at state and local levels throughout the coumtry, Then too, the 
Democrats, by ably using their oratorical powers, have portrayed a continued” 
concern for the nation's future that has out-concerned concerned Republicans, 
Some of the Democratic thinking has been unsound and some of the talk 
hypocritical, “but their spokesmen have been verbally magnificant in advo~ 
cating action, and action and advocacy are stirring in the appeal for votes, 


I may be accused of believing that Republicans suffer only because of 
the facts of American political life and of Democratic strength, This is 
not true for the Republicans have been sorely hurt, especially during the 
last twelve years, by their own deficiencies, Probably their most important 
defect has been their inability to dramatize and to explain the importance 
of their accomplishments and goals in appealing terms, Examples that come - 
to mind are the absymal Republican public relations on the Taft-Hartley Act, 
the Eisenhower administrations activities during the recessions of 1953- 
195), and 1957-1958, the little Rock situation of 1957, the many issues con~ 
nected with the biepartisan foreign policy in-19l7 and 1948, social security 
and trade reciprocity extensions, foreign aid, the Natiorial Defense Education 
Act, civil rights advances, and labor reform legislation, In all of these 
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the Republicans to point out instances of 
Democratic contradictions, As a result the public was never aware that a 
majority of Democrats in Congress voted for measures which a majority of them 
later condemned like the Taft-Hartley Act, and Tidelands oil legislation in 
both 1952 and 1953, The Republicans could also have effectively acquainted 
the public with the fact that an overwhelming majority of Democratic Repre~ 
sentatives voted for the alledgedly reactioary FPortal-to-Fortal Pay legis- 
lation of 197, that a majority of Democratic Senators favored placing 
limitations on the entry of immigrants in 1953 and that in 195) substantial” 
Democratic support was needed and received to enact flexible price suppo ts. 
It is ironic that the Republicans--who have so often been criticized for 
being overly conscious of public relations in the Madison Avenue style-~ 
have been so lacking in driving across to the public so many of the things 
they have done, tried to do, or had a hand in doing, 


It is too easy to ascribe this public relations failing to the fear of 
Republicans that by publicizing these things they might split the party, 
This has probably been a negligible factor for it is more likely that the 
Republicans have just not been alert. This in turn has been related to a 
second great Republican defect=--the general lack of fight on the part of many 
Republicans, This is not to say that they are more gentlemanly than Demo~ 
crats, but rather that their instinct for political battle has been dulled, 
Few Republican candidates feel that they really need to hold political office 
as a means of livelihood, Unlike many Democrats, the Republican's fight for 
office is not a practical bread-and-butter one and not likely to be pursued 
with the greatest vigor, Often Republicans are not as likely as Democrats 
to view public office as offering greater prestige than most other activities, 
Even real Republican professional politicians rarely see themselves as 
professionals in government or politics, True of candidates for public 
office, it also affects the entire Republican organization where service 
to the party is characteristically performed with less vigor than the local 
community chest drive, Such cavalier attitudes are not likely to lead to 
conducting politics on a very professional level, 


A third major Republican deficiency, and one certainly related to the 
first two defects, is that candidates and workers aré not able to commmicate 
with the broadest possible range of potentigl voters, They are usually draw 
from safé, respectable, well intentioned, middle class and professional 
elements, To contimie to be safe and respectable, they continue to campaign 
among these elements. They may wonder about the political intentions of 
clerks, workers and tenant farmers but they rarely wander among them. [If the 
Republican appeal spills over into the lower classes it is largely because of 
the penetration of general public relations media,’the appeal of an wusual 
candidate like Eisenhower, McCarthy or Rockefeller, or the activity of that 
rare object, the verbal lower class Republican, The inability of Republicans’ 
to look beyond Main Street, the country clubs and the women's clubs for votes, 
combined with their general lack of aggressiveness and their public relations 
failures explains much of their plight between 1918 and 1960, 
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But there are other factors to be‘mentioned, There are some Republicans 
who fight hard politically. Generally, they are those Republicans ‘tho 

are the best targets for Democratic sharpshooters, They are the men like 
Barry Goldwater or Joseph McCarthy, They can be’successful in a 

number of constituencies because they fight hard, and because they fight hard 
they can sometimes be even more successful in controlling party machinery or 

in wringing policy concessions from the more moderate Republicans, There 

are other Republicans whom I will call the holdovers, holdovers from earlier 
political ages, who have been unable to keep up-to-date on problems or are 

so accustomed to opposing that they cannot provide positive leadership. 

The success or prominence. af these two groups of men in the party is a liability 
because they too often offend public sensibilities and hold views that pro- 

vide little real leadership for the party or the nation in modern times, 
Actually these two groups have lost ground in the party during the Eisen- 

hower administration and would probably constitute no more serious burden 

to Republicanism than Faubus or DeSapio th to the Democrats if it were 

not for the fact that the Republicans already have to carry too many burdene/ 


From what has been said it may be assumed that the Republicans have no 
future. Yet, it would be unhistorical and wmpolitical to conclude this for 
American politics has never operated on the logic of any given current ~*~ 
situation, If it had the Democrats as a party would have been dead in 1860, 
1868, 1900 or 1928, The Republican party would never have been born, would 
never have elected’a President in 1860 or at least not have elected Abraham 
lincoln, Moreover, the party would have expired in 1892 or 1932. Logic was 
not borne out in these instances because party health is predicated on too 
many factors, This alone should make reasonable the assutiption that the 
Republican’ party is as permanent a fixture on the Americar scene as anything 
else.’ Yet, there are several other reasons justifying this assumption, 
First, the Republican party has’a history and tradition of over one hundred 
years, a basic core of loyalties, support and-‘traditions that enabled it 6d 
thrive during the arduous days of the 1870's, 1880!s, and 1890's, and to sur= 
vive the twin terrors of the Great Depression and the New Deal, Such 
institutional makings are not easily or lightly throm away, Second, the 
party has not seen any major defections from its leddership in the last ~ 
twenty years, This the Democratic party cannot say. Republican leaders, 
veterans, novices arid converts, have a great stake in their party's con- 
tinuance and growth, Around’these men are clustered the effective popular 
support of the party. Third, at present there appears to be no domestic 
crisis 4s important as the Great Depression that could cause the party to 
crumble, “Despite the occasional spats between liberals and conservatives in 
the party, party ranks appear to be relatively well composed, Fourth, it 
is most doubtful that our two=party system will metamorphose into a one= - 
party or multi-party system; Americans,’as Clinton Rossiter has observed, 
generally follow a "low-key, independent, skeptical approach" to politics, 
This combined with the national tradition of two party politics and the 
fact that many Americars dislike or distrust the Democratic party makes cp- 
position politics essential, As for the development of a multi-party syntem, 
not ottly tradition but political realities obstruct the development of Strong 
third, fourth or fifth parties, or successful independent state parties. 
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Fifth, even though opposition could take other forms, it is apparent that 
there are no significant standby elements for-protest that could be easily 
organized into a new major second party, Of course, the Republicans and 


for that matter the Democrats should not assume too much, Crises now unimagin- 


able or beyond our control could develop to shatter one or both of the 
parties, Then again, “opposition in the future could take forms of which we 
are now unaware, Yet, the present picture justifies assumptions that we 
will have two-party~-Democratic and Republican=<politics as usual for some 
time to come. 


It is not enough to say that Republicans can reasonably assume their 
party will merely survive,’ There are reasons to assume that it could prosper, 
not only in the Presidency, but also in Congress and the states, The 
Democrats labor under some serious handicaps and under some serious portents 
for the future, Moreover, the Republicans currently have some blessings and 
could in the future receive some bountiful political harvests, Let us first 
look at the Democratic problems, 


The Democrats, for all their brave talk about new frontiers and a 
program for the sixties, have been placing a great deal of reliance on old 
issues and their extensions, With the notable exception of the Forand 
bill, their record in the last three congresses shows this, So have their 
quadrennial platforms of 1952 and 1956, As for ye 1960 national Democratic 
platform, it is not novel except in its format, reveals a party groping 
its way back to the Brannan Plan, The foreign policy planks could have 
been written by George Marshall over a decade ago. On labor problems, the 
platform shows nothing more original than an extezsion of the Taft-Hartley 
Act, It is wnderstandable that the Democrats should be reluctant to forsake 
the issues of the New and Fair Deals which have served them so well, and ~ 
certainly some of these ideas will be of continuing interest to the public, 
Yet a number of them are obsolete or of secondary importance in this new 
decade, There are three significant consequences of this partial program 
paralysis: it still leaves the field open to the Republicans to suggest 
imaginative solutions to the nation's problems; it permits Republicans, suf~ 
fering an issue paralysis of their own, still to make some profit out of its 
own older issues; and it puts the Democrats in thé position of not really 
forging ahead on issues or imaginative leadership. 


The Democrats! issue troubles are related to the basic divisibleness of 
their party. Nine years ago, Samuel Lubell commented that the Democratic 
coalition had lost its capacity for decisive political action, There is no 
reason to conclude that this comment is not just as applicable today. The 
record of the Democratic leadership and membership of Congress in the 1950%s 
has not indicated evidence to the contrary, Republican National Committee 
Chairman Thruston Morton has repeatedly charged the 86th Congress with being 
"do nothing" without anyone seriously contesting him, It is clear that the 
Democrats are faced by the choice between being a majority of conflicting 
interests which tend to cancel out each other or a dynamic group in grave 


danger if disintegrating. Even if Senator Kennedy is elected President, there 


remains a serious question as to whether he can resolve this dilemma, Of 
course, Republican inaction is no answer to Democratic stalemate, but the 
Republicans appear to have a considerable advantage over the Democrats in 
party harmony, If they decidé to act, they are in a reasonably good position 
to test their wmity on issues, 
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Another Democratic weakness is their overworking of the term "liberal," 
Democrats find it too easy to employ the word for to many Americans it has 
a magic sound, The result wnfortumately has been fuzzy thinking on the part of 
would be liberals, More unfortunate has been thata good deal of rascality 
has passed by under the veneer of liberalism, This does have its: amusing 
aspect for most of today's self-styled liberals could have not stood muster ~ 
on either issues or attitudes with the fighting liberals of the 1920's, 30!s, 
or early 40%s, It is*plainly ridiculous for men who would vote for the 
Commnist Control Act, dodge the McCarthy issue, criticize Negro attempts 
to gain équality, avoid the democratization of wmions, to call themselves 
liberals, This working of a word rather than its meaning has already hurt 
some Democrats, A few hard working Republicans have already successfully 
revealed to the public the lag between Democratic rhetoric and action, This 
situation is aggravated by the fact that the Democrats are raising a crop of 
conservatives which could further embarrass a party claiming to be liberal, 
In the Midwest such men are to be seen as govérnors of Iowa, Kansas and 
Nebraska, While they are able and successful, their success could cause 
another middle class reform movement that would be channelled mainly through 
Republican ranks, Do not conclude that the Republicans are in no position 
to take advantage of it, Remember that Battle Bob La Follette and George 
Norris as members of the House of Representatives gave no significant signs 
of their approaching progressivism, and Teddy Roosevelt and William Allen 
White before 1898 could easily have been considered reactionaries, 


Qne last Democratic weakness may be its paucity of national leadership, 
Carey McWilliams recently wrote in The Nation ‘that it is paradoxical that 
Senator Kennedy, "a young man without an impressive political record, without 
&@ program, without broad rank-and-file support, backed by not a single 
interest group with the possible exception of labor, not merely won the 
nomination of a great party without substantial opposition, but took 
possession of it, lock, stock; and barrel," McWilliams may exaggerate but 
it is true that the Democrats, despite a wealth of local and state leader- 
ship, produced no heir apparent during twelve years of Roosevelt, produced 
no leader capable of seriously contesting Truman in 1918, had to turn to a 
political unknown in 1952, and again to the same man in 1956, ih short, the 
Democrats in almost thirty years have groomed no successor to their well~ 
groomed 1932 nominee, 


' This leads us to a survey of Republican possibilities for the future, 
possibilities quite distinct from Democratic wealmesses, Certainly, if the 
economy improves as Peter Drucker and others predict the whole cotntry may 
Soon be talking the language of Main Street and the country club, This en- 
bourgeoisement of the electorate may also mean its Republicanization, It 
has also beén suggested that the rise in the nation's levél of education, 
average age, proportion of women and status consciousness, and the projected 
decrease in the proportion of organizad labor and of farmers will favor 
Republicans, While the effect of these factors remains to be seen, they 
will keep both Democrats and Republicans active as interested and perhaps 
keen analysts of statistical data, 


Yét, there are more substantial possibilities for a happy Republican 
future, There are signs that modern Republicanism is taking root. The 
moderation of Vice President Nixon and Senator Dirksen is symptomatic, as is 
the willing acceptance of Ambassador Lodge as the party's nominee for Vice 
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President, The Taft wing of the party has been seriously damaged by 
death, defeat and retirement, Under President Eisenhower's gentle == and 
possibly astute-~sponsorship, the responsible and moderate Republican has 
been emerging, The debacles in congressional and gubernatorial elections 
in 195k, 1986 and 1958 have left the doors open to young blood and energy, 
As a result, there have been, in the last two elections, the victories of 
governors like Hatfield’of Oregon and Rockefeller of New York, of Senators’ 
like Case of New Jersey, Javits of New York, Cooper and Morton of Kentucky, 
Barry Goldwater has also blazed a trail for eriergetic conservatives, a trail 
that will be taken successfully in some areas, Then too, some excellent 
administrative leadership has been developed during the Eisenhower adminis- 
tration, 4nderson, Dillon, Flemming, Mitchell, Rogers, and Seaton certainly 
deserve mention in this respects; their very presence in high appointive 
office’represents real development from the original Eisenhower team, While 
Jenner, Knowland and McCarthy and other Republican ultra-conservatives of 
the 0's and 508s have passed from power, it is interesting to note that 
some of the moderates of the 30's and 0!s like Tom Dewey, Alf Landon and 
Charles P, Taft are still creating good will and encouraging talented 
newcomers for the party within limited spheres, 


Continuing prosperity could contribute substantially to Republican 
hopes for the future, It could be enough to swing this election for Nixon 
and the following election for a Republican House of Representatives, If 
Nixon fails of election this year, Republican prosperity of the 1950's could 
serve as the basis for a Republican resurgence some time in the next four 
years, If the Democrats win the White House and the Congress this year, 
they will not only inherit the serious problems facing the present adminis- 
tration but will have to tussle with the dangers created by their ow 
promised spending programs, Not to implement these programs could lose 
votes and to implement them could cause serious economic dislocation. Unless 
the Democrats are.as good as the press releases of their National Comittee 
headquarters indicate, they will make serious mistakes, The Republicans 
then will be in an admirable position to point out these inevitable mis- 
takes, but unlike the Republicans of the three preceding decades, they will 
be able to orate with pride about the good old days of the "last Republican 
administration,"" And, incidentally, they will be able to gloat not only 
about the Eisenhower prosperity, but, without fudging too much, about how 
they achieved it without wage and price controls, with a tax reduction, 
with relative labor-management calm, without armed conflict, without 
seriously dividing public sentiment, and with a relaxation of government 
centralization, 


All of this means that the Republicans, whether they win or lose the 
Presidency this year, whether they gain or lose Congressional strength, 
will not be a bad shape for the partisan wars ahead, Yet they could do 
better, Many possibilities for political advantage could be developed by 
the Republicans if they would but seize them, Some Republican-progress has 
been made among Negroes thanks a bit to administrative actions, even more 
to the record of the Supreme. Court and the continued Democratic Congres- 
sional restraint on civil liberties, Former President Truman's attitudes 
on the sit-in situations has not helped the Democrats and it remains to be 


a 
Bite 
| 
q 
fi 
3 
4 
: 
| 
: 


Donald R, McCoy 
"The Republicans" 
Page 11 


seen how courageous Democratic leaders are going to be on racial issues in 
view of the importance of Southern Congressmen in accomplishing Democratic 
legislative goals, Of course, the Republicans face a political dilemma on 
civil liberties, For political success, they need Southern support or 
Negro support, They want both but cannot seem to make up their minds which 
they want more, Their indecision is wmderstandable if not greatly appreciated, 
Despite whatever appeal they might have for large groups of Southerners they 
have not made serious inroads in the South. Only seven Republicans hold 
seats from the South and those precariously, They have elected only one 
governor in the South since Reconstruction and only one out of every forty 
state legislators in the South are Republican, Despite the results of 1952 ~ 
and 1956, they-cannot count on any Southern state in a Presidential election. 
As for Negroes, the substantial majority of them are still in the Democratic 
coalition, notwithstanding the significant civil liberties gains made during 
the Eisenhower years, The Republicans are as aware as anyone else that the 
Negro votes not solely on the basis of civil liberties issues, At least as 
important to the Negro are economic questions, The Republicans must make a 
choice: continued indecision will ‘not profit them greatly either among 
white Southerners or among Negroes, The choice, though it be risky, is 
essential if the Republicans are to have any great hope of becoming the party 
of the majority, and the choice is not a difficult one to make, Negro 
voters are strong enough in populous Northern states significantly to influ~ 
ence the voting decisions in a large number of Congressional districts and 
to swing crucial electoral votes, Moreover, more vigorous efforts to secure 
equal political rights for Southern Negroes could offset the loss of other 
Southern votes, If a determined Republican drive on civil liberties should 
fail to see the return of Negroés to the party of lincoln, it is wmlikely 
that a great deal would be lost, Even to a party with only 135 seats in 
the House of Representatives 7 seats would not be greatly missed, and should 
the Republicans field another candidate with Eisenhower's appeal they could 
probably count on some Southern states jumping the reservation, Then too, 
should a substantial Republican movement develop among Southern whites as it 
has in Florida, it will probably be based on issues and attractions other 
than minority rights. 
Labor, organized or unorganized, is a more profitable area for Repub- 
lican sorties than most’ Republicans realize, Even in the darkest Depression 
days, Republicans nationally could count on the support of abit over twenty 
per cent of the workingmen's vote, Without working too hard, Republicans 
in thé 1950%s drew a favorable response from thirty to forty per cent of 
labor. ‘Increased effort by party men could increase labor support and take 
some of the cutting edge off labor criticism and opposition, The Republicans 
could provide a real service to the nation as well as to themselves this. 
way by acting as go-betweens in the exchange of ideas between labor and 
business about the mutual and individual problems of each, Under Secretary 
of Labor Mitchell, real progress has been made in this direction, The party 
can learn much from him, 


Suturbia is an area where Republicans have made and can still make great 
advances politically, There is considerable evidence to show that suburban 
growth and Republicans gains are related, although careful inspection of 
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suburban areas demonstrates that this is not automatic, Republicans mst 
work for suburban votes, The prize is worth working for and guarding 
jealously not just in terms of the great population movement to the suburbs 
but also in view of the relatively high suburban voting and birth rates. 
Tea party campaigning and house and garden platitudes will not be enough. 
Republicans must be sensitive to the peculiar needs of suburban conmmities, ” 
Water, utility rates, transportation, inter-urban squabbles, tax ——e 
and other suburban Problems must be met sympathetically. 

While party harmony, improved leadership, prosperity, unde. we 
real opportunities to gain and serve Negro and labor supporters make the Z 
party's future look far from gloomy, even if the party is defeated this year, 
a Nixon victory could be the bridge Republicans might travel to reachieving 
a position as the nation's major party. Nixon is far more the party man 
than Eisenhower and would be less reluctant to use his office and its political 
advantages to regroup and revitalize Republicanism, This process would entail 
not only better backing of appealing and aspiring Republican politicians but 
implementation of positive programs, Vice President Nixon and his aides have 
given signs’that they recognize the neéd for action on problems involving 
urban areas, care of the aged, housing, medical facilities, labor retraining 
and rehabilitation, and industrial peace, As for agriculture and foreign 
affairs, one cannot assume that~the Republicans can do better than the 
Democrats. Yet, in agriculture, the field has really not been plowed pro- 
perly by either party and the result has been forty years of frustration, 
In foreign affairs, the Democratic platform, despite the apparent confidencs 
of its draftsmen, gives evidence that there is as much whistling in the dark 
among Democrats as there is among Republicans, On the farm question, the 
Republicans could at least call a conference of farm organizations and let 
them work outa program subject to government revision and special referenda 
among farmers, Whatever the Republicans decide to do, they may, after eight 
years of consolidation, now be ready to act energetically, Not only stirrings 
in Nixon's camp, the “ational Committee and among a number of high adminis- 
trative officers show this, but Governor Rockefeller's vigorous analyses 
and the increased concern with issues by Republican candidates for Congress 
support this contention. 


Yet, the Republicans also have some timely traditional issues that they 
can turn.to with possibilities of success, Me is a bolstering of the 
national pride, Many Americans find it hard’to accept Democratic criticisms 
of our society, The Republicans, with honor, could lead a turning away from 
the orgies of self-castigation which we have experienced during the 1950!s, 
They’ could make look ridiculous the spectacle of leaders crying for leader= - 
ship, of those who can afford to sacrifice calling for sacrifice from others, 
of drivers of fin tailed motor vehicles deriding the fin tailed economy, of 
golf players ridiculing other golf players. Republicans could ask some 
tart questions of those purposeful people splashing around like goldfish 
looking for a purpose, of those innocents who are perplexed because they do 
not find’a happy ending at the adjournment of each session of a Democratic 
Congress, of those who profess love for the people yet blame the people as 
well as the Republicans for every problem they can find or fabricate, The 
Republicans would do well to accept this alliance with the people for it is 
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the only time that those Democrats who cry doom and gloom permit such an . 
alliance, ‘In short, when it is fashionable in some circles to talk in terms 
of leaders, to think in terms of responsibility to some indefinite phrases 
rather than to the people, the Republicans could make a lot of progress 
with the idea of supporting and encouraging the better aspirations of the 
people, rather than by srieering at their relatively harmless amusements and 
by cursing their few iniquities. 


Republican defense of popular aspirations could fit in well with other — 
Republican tendencies of the past two generations~--suspicion of bureaucracy 
and centralization, Despite clever comments that the bureaucracy is always 
the party in aditinistrative power, bureaucracy poses many problems, There 
is much truth in John Dos Passos! observation that "zealots for total 
bureaucratic rule, whose dogma provides them with boots and spurs to ride the 
mass of mankind, justify themselves by the same political phraseology which 
the men of Jefferson's day hoped would make forever impossible the regi- 
mentation of the many by the few," The bureaucrat is a familiar and not ~ 


of tha 
good criticism that can legitimately be made of centralization, “and mch can 
be said in defense of its main alternative in the Unitéd States, federalism, 
on making, Yet, centralization 


by check and balance groups in courthouses and state capitols, Centralization 
has also aggravated situations by distance and a certain element of snobbery 
and ignorance in the national capital, Centralization and bureaucracy can 
stymle solutions of problems just as effectively as can state and local 
governments and private business, It is doubtful that the public administrator 
in Washington acts more swiftly than his coumterpart in Albany, Tallahassee, 
or Topeka, or is more compassionate, or less biased, The Republicans would 
do well to retain their suspicions of bureaucracy and centralization, and 
align with them a vigorous defense of popular individual aspirations, This 

is not to say that the Republican party will or should crusade to woaken 
bureaucracy or centralization in carrying out the fumctions which properly 
belong to them, Dut by seéking or forcing a compromise that combines the 
best of private initiative, federalism and centralization; of democracy, 
individualism and efficiency; of checks and balances and action, the 
Republicans will remain true to themselves and keep strong issues which are 
likely to have recurrent appeal, 


Because of the nature of our political system and the lack of develop- 
ment of other channels of opposition, the Republicans can reasonably expect 
to be the permanent party of opposition even if they devote no more time to’ 
politics than to goirig to the barber or the hairdresser, Yet, organization, 
energy, vital issues, commmication and communion with the people, aid a 
modicum of patience could expand the fortunes of the Grand Old Party, It is 
painfully obvious by now that I believe that the Republicans have a future 
and not necessarily as a caretaker party, 
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FEDERAL~INTERSTATE CO:i PACT COOPERATION: 
THE POLITICAL: FROBLEM 


The general subject of today's panel is the feasibility of the 
federal-interstate compact approach in the field of water resource 
development. It would appear to me that three particular problems 
are involved in the employment of such a device. One is legal: the 
constitutional basis for such cooperation, Two are political: first, 
the task of securing the necessary agreement to such an experiment by 
the politically responsible authorities on both the federal and state 
levels; and, secondly, the problem of maintaining politica] responsi- 
bility in a compact agency responsible to multiple masters. 


I possess no particular competence to discuss the legal and consti- 
tutional questions involved, Here I propose to address myself to the 
political problems involved in the federal-interstate compact and to 
confine myself within that subject to the special problems involved in 
securing approval of such a compact proposal, Accordingly, I will not 
attempt to discuss the political influences such a compact agency might 
be exposed to after its creation, to project the kinds of decision-~ 
making processes likely to emerge, or to check these against any | 
criteria of political responsibility, to whom and for what. I do 
not doubt the importance of such questions; they are of vital signi- 
ficance in determining the desirability of resource devel opment 
through joint federal-interstate compact. However, these questions 
fall outside the scope of the topic I have chosen here, 


Instead, I wish to discuss three particular subjects: (1) the 
procedures and problems involved in studying the political prospects 
for program proposals; (2)a@ description of a limited number of water 


1, The last-named problem may be considered to be either a 
political or an administrative question; it lies, of course, on the 
border-line between the two areas, It would seem to me, however, 
that the federal-interstate compact agency raises no strictly admini- 
strative questions dissimilar in character from those faced by the 
interstate canpact agency and discussed in such studies as Richar 
H, Leach and Redding S, Sugg, Jr., The Administration of Interstate 
Compacts (Louisiana State University Press: Baton Rouge, 1959). 


2. Cf. Arthur A, Maass and Laurence I, Radway, "“Guaging Admini- 
strative Responsibility ,"9Publ ic Acministration Review (1949), 182 , 
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resource development projects involving cooperation between federal 
and state governments; and (3) a set of tentative conclusions con- 
cerning the political obstacles to federal and state approval of a 
federalsinterstate compact for water resource development, 


I. 


To make explicit what may already be obvious, the cbservations 
that follow are primurily the ou: growth of my research ca the Delaware 
Valley Project, conducted at Syzacuse University under the direction of 
Roscoe C, Martin, and charged with devising a proposal for the admini-~ 
stration of the water resources of the Delaware River,.> My own parti- 
cular responsibility on that research project was the study of the 
political context of water resource development and the probable 
political obstacles tc approval of the varicus possible alternative 
recommendations, a subject described on tine Delaware V,lley Preiect 
as research on the problems of invlementation, 


Perhaps no part of such a research effort as the Delaware Valley 
Project can be described as easy, but the problems of research con- 
cerning implementation seem singularly difficult. The difficulty is 
intrinsic to the assignment, that of predicting the behavior of a 
group of political figures, both legislative and administrative, when 
presented at some time in the future under conditions of uncertain 
character with a particular proposal for action. It will not there- 
fore seem surprising that the first conclusion formulated in respect 
to implementation was that all succeeding conclusions would be inde- 
finite in their nature and should be taken as indications of relative in 
probabilities rather than certainties. Only when approaching the more i 
extreme proposals was the high improbability of their acceptance 
sufficient to justify the drawing of a line between what might be 
approved and what almost certahly would not be, 


In general two avenues of approach suggested themselves as means <a 
by which to form more accurate estimates as to the probabilities of 
winning acceptance for alternative proposals, The first consisted of 
the examination of the record of past events to see what had been 
done and had not been done previously, the nature of the past obstacles 
to action, and the likelihood that these obstacles might be circum- 
vented in the future. The second avenue of approach involved the 
direct interviewing of those who would be called upon to pass judg- 
ment on the recommendations made -- state legislators, congressmen, 
federal and state administrators and executives-- and the posing to 


3. The report of the Delaware V lley Project has been published as: 
Roscoe C, Martin, Guthrie S, Birkhead, Jesse Burkhead, and Frank J, 
Munger, River Basin Administration and the Delaware (Syracuse: Syracuse 
University Press, 1960), The resezrch was made possible under a con- 
tract with the Water Research Foundation which received a grant from 
the Ford Foundation, 
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them of questions conceming their own reaction to hypothetical alterna- 
tive recommendations under varying conditions, Both procedures were em~ 
ployed in the research for the Delaware Valley Project; both provided 
valuable information; both suffer from serious defects, It is these 
defects, of course, that are responsible for the degree of uncertainty 
surrounding the conclusions, 


The former approach, the study of the historical record, was 
pursued on two levels, Proposals for water resource deve) opments in 
many parts of the country were reviewed, primarily as reported in 
published materials, doctoral dissertations, and the like, and an 
attempt made to generalize conclusions as to the foices tnat can be 
nsbihized for change, the causes of success o: failure, the effective 
veto groups in the bureaucracy and the legislature, and similar sub 
jects, At the same time a more detailed study was made of the earlier 
proposals for action in the Delaware River Basin and neatby areas, 


For some purposes the procecure was quite effective. From the 
record of past failures with interstate canpact proposais in the 
Delaware, for example, it is possible to catalogue the sources of 
past difficulty, to avoid some of them, and to prepare for the others, 
Wheat the procedure is incapable of doing, however, is providing 
answers as to the probable reception of new ideas and new formulas, 
Only by analogy does past experience provide a guide to the probable 
reception of a previously untested proposal, 


The process of interviewing is not limited in tiiis way since 
novel proposals can be explained in greater or lesser cetsil to the 
men who will approve or reject them, and their preliminzcy reaction 
secured, Advance contacts of this kind have the aiditional advantage 
that by producing a sense of pearticipetion on the part of those inter- 
viewed they are likely to secure a more friendiy reception for the 
ultimate report and recommendations. This procedure was also employed 
therefore, After the key individuals in making decisions respecting 
water resource development in tie states and in the national govern— 
ment had been identified through prelininary interviews, documentary 
research, and -- in the case of legis!tators -- rol! cai) analysis 
and other quantitative techniques, an extensive progran of interviewing 
was conducted with state legislators, congressmen, aii <-ate and 
federal administrators, 


Again, however, the procedure is not without defects, One lies 
in the {ability of many of those interviewed to predict accurately 
their own behavior, even when they wich to do so, Hizctive officials 
in particular appear psychologically disposed to react to issues in 
terms of (a) what other people are sayirg (b) about « specific pro- 
posal that has been made, When confronted with a cafeteria of choices 
among programs, and when expressing an oy is:on without benefit of con- 
sultation with others, their expresse4 opinions may vot reliably fore~ 
cast their future actions. In addition th: ‘rtervicw enproach felis 
to take into account the possibilitics of ncbisiving extra-governmental 
pressures to produce a climate of opinion im which new things become 
possible; in a ready-made phrase, the interview fails to measure the 
consequences of leadership. 
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Accordingly, the two approaches are complementary and serve to 
reinforce one another, each providing information unavailable through 
the otha, The remainder of the paper will be concerned, however, 
primarily with the historical approach, The reason for that choice 
is internal to the staffing of the Delaware V alley Project. The 
congressional interviews, most relevant to the panel subject, were 
conducted by Hugh Douglas Price of Columbia University;” any report 
on them by me would be second hand, Instead, I have chosen to draw 
upon historical materials in the hope that they might be of interest 
either as an indication of the kind of reasoning that went into the 
conclusions respecting implementation drawn in the Delaware Valley 
Project report, or in themselves as generalizations concerning 
federal-interstate cooperative action, 


The federal-interstate compact proposal involves two types of . 
inter-governmental relations, between state and state and between 
states and nation, The former are not dissimilar in character from 
those “‘tvolved in strictly interstate compacts, Since the novel and 
critical feature of the federal~interstate compact lies in the new 
relationship proposed between the federal government and the states, 
my analysis will be concerned primarily with that interaction, Three 
kinds of cases suggest themselves to me as illustrative of the poli- 
tical problems involved: (1) previous proposals for federal-interstate 
compacts in the field of water resources, particularly in the North. 
east; (2) federal-interstate relationships in other fields where 
the compact is presently employed -- the regulation of oil production 
and the promotion of marine fisheries would be two examples; and (3) 
programs involving federal-state relationships in water resource 
development that are analogous to the federal-interstate relationships 
under consideration, Studies of all three types of situations, in 
greater or lesser detail, went into the conclusions formulated in 
the project report. I will here confine myself to the evidence 
available from the third type of situation, 


Il. 


The principal basis for the conclusions that follow is provided 
by detailed studies of some eight water resource development projects, 
The eight projects are located in varying parts of the country and 
involve various water development functions; ttey share in common, 
however, the fact that all eight involve some sort of cooperative 
relationship between the federal government and the state government, 
The eight projects here treated are: (1) the Central and Southern 
Florida Flood Control District; (2) the Grand River Dam Authovity in 
Oklahoma; (3) the Los Angeles Flood Control District in Calif>rnia; 


4, It is appropriate at this point to acknowledge the assictvv:e 
given me on the implementation studies for the Delaware Valley Pro ject 
by Professor Price as Research Associate, and by Donato Puglies-.. 
William Shear, and Donald Baker as Research Assi: *ant-, 
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(4) the Lower Colorado River Authority in Texas; (5) the Muskingum 
Watershed Conservancy District in Ohio; (6) the New York State Barge 
Canal; (7) the Passamaquoddy Tidal Power Project in Maine; and (8) 
the St, Lawrence Seaway and Power Project as it involves the state 
of New York, 


Central and Southern Florida Flood Cort.ol District.° 


The origins of the Central and Southern Florida Flood Control 
Project lie deep in the 19th Century in the various schemes to drain 
the Everglades and make its swamp lands available for agricultural 
use, Under the leadership of Governor Napoleon B, Broward the state 
government undertook the drainage project early in the 20th Century 
and between 1907 and 1939 the state's Everglades Drainage District 
spent some $18 million on the effort, Drainage of swamp lands was 
not at the time considered to be an appropriate federal enterprise 
and the principal federal contribution consisted of an earlier grant 
of the flooded lands to the state, 


Financial and engineering problems halted further progress in 
the 1930's and between 1932 and 1947 the chief activity in the central 
and southern Florida area consisted of a cooperative data-gathering 
project involving both federal and state officials. In the latter 
years, however, a disastrous flood opened the way to federal action, 
The Corps of Engineers quickly prepared a broad, multi-purpose water 
control plan providing for flood control, drainage, water conservation, 
recreation, and virtually every other conceivable purpose except 
hydroelectric power generation, impossible in view of the flat terrain, 
The plan was approved by the Governor for the state and was incor- 
porated by Congress in the Flood Control Act of 1948, 


Since drainage was still not accepted as a fully federal res~ 
ponsibility the state was called upon to contribute to the costs of 
the project, The Central and Southern Florida Flood Control District - 
was created by the legislature for this purpose in 1949 and authorized 
to levy a one mill tax on property within an area of 15,000 square 
miles in 17 counties of the peninsula, Additional funds are provided 
through annual appropriations by the state legislature. In addition 
to raising funds to meet the local share of the project costs, the 
Flood Control District constructs its own secondary drainage works, 


5. The descriptive sections that follow will be omitted in the 
oral presentation of this paper. 


6. This account isbased primarily upon John M, DeGrove's ¢):serta- 
tion The Central and Southern Florida Flood Control Project (ump:.>lished 
dissertation, University of North Carolina, 1958), A criticism <* the 
Project can be found in L. Boyd Finch, "The Florida Swamp That {».!lows 
Your Money," Harpers, February, 1959, pp. 77-82, while an abbreviuted 
description is included in River Basin Administration and the !.-:»vare, 
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attempts to coordinate the programs of the various state and federal 
agencies affected by the project, and lobbies — at times unsuccessfully -~- 
for additional federal funds to carry on the work, 

7 
Grand River Dam Authority 


In sharp contrast to the Florida Flood Control District the 
Grand River Dam Authority of Oklahoma constitutes a state project 
built without any expenditure of state funds. The Grand River, called 
the Neosho in Kansas, is a tributary of the Arkansas which drains 
small parts of Kansas and Missouri a@d a large part of rurel eastern 
Oklahoma, Studies of the river by the Corps of Engineers in the 1929's 
produced a finding in House Document 308, 69th Congress, lst Session, 
that no federal interest was involved, 


In the absence of a federal program for developrent the state 
legislature in 1935 created e Grand River Dam Authority, authorized 
it to build three dams on the river, endowed it with undisputed water 
rights to the river's flows, and directed it to tinance construction 
through the issuance of bonds. A major motive for the Authority's 
creation was the desire to secure federal relief funds and the state's 
hopes were not disappointed, As Senator Elmer Thomas leter remarked; 
",.. in those days in Congress, we werelooking fer places to spend 
money," The Authority, referred to as the GRDA, prepared a compre-~ 
hensive plan for the river's development in 1937, caiiing for three 
dams, at Pensacola, Markham Ferry, and Fort Gibsor., to Le operated for 
flood control, power, and irrigation, but primariiy for power, In the 
same year funds were obtained for the construction of Pensacola Dam 
from the Public Works Administration of the federal government; 45 
per cent of the cost was met by an outright grant, 55 per cent through 
a long-term low-interest loan, 


In the meantime the water development responsibilities of the 
Corps of Engineers had been substantially broadened through the Plood- 
Control Act of 1936, Tne Corps was directed to reinvestigate the Grand 
River in 1935 and reported in 1939, Althowh the construction cf 
Pensacola Dam had already been begun by the GRDA, the Corps of 
Engineers object.-d to the small amount o: reservoir spzce assigned 
to flood control, recommended the same three dams calle? for in tre 
GRDA's plan, and proposed that Congress authorize all three, reimburse 
the state for its construction costs, and turn alithree dams over to 
the Corps, In tte1941 Flood Control Act Congress took the first s‘:cp 
by authorizing construction of the three dams (including the bv. urs, built 
Pensacola}, but made no provision fo: the acquisition of Pensa sia 
Dam from the GRDA, 


7. A brief description of the Grand River Dom Authority wii! “eo 
found in River Basin Adminis* retion end the Delszvare, ope Cite, 


8, Hearings Before a Sub-Committee, Morkham Ferry Project, ind 
River, Oklahoma, U.S.Spnate Committee on Public Works, Go» 
and ssion (Washington, 1950), 22. 
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Federal assumption of the GRDA properties occurred instead under 
different authority, Under its war emergency powers the federal 
government took possession of Pensacola Dam in November, 1941, and did 
not return it to state management until Sept. 1, 1946, During this 
period funds were made available for construction of Fort Gibson by 
the Corps of Engineers and it is presently in operation as a Corps dam, 
In the 1950's, however, the GRDA resumed its plans to construct Markham 
Ferry and reached agreement with the federal authorities for a grant 
of $6.5 million to cover the flood storage features of the dam, 
Examination of the hearings wuld suggest the strongest motivation 
locally for construction of Markham Ferry by the state authority was 
the desire to maintain the GRDA's policy of pemitting development of 
reservoir s§te lands for recreational purposes under private 
management, 


The grant to the Grand River Dam Authority for the Markam Ferry 
project was authorized by act of Congress, Subsequent vicissitudes 
of the GRDA, involving law suits with the federal government and 
disputed power contracts with private utilities, delayed acceptance 
of the grant, Nevertheless a pattern of mixed federal-state action has 
been eStablished on the Grand River, The Corps of Engineers assumes 
responsibility for releases from Fort Gibson Dam and from the storage 
space assigned to flood control at Pensacola, while the GRDA makes 
releases from the Pensacola power pool, 


10 
Los Angeles Flood Control District 


Impetus for a flood control program in the Los Angeles area was 
provided by the disastrous floods of February, 1914, which caused an 
estimated $10 million in damage, Since the federal government was not 
yet in the business of controlling floods, local action was needed if 
action was to be taken, By local request a Los Angeles County Flood 
Control District was established by special state legislation in 1915, with the 
County Board of Supervisors as its governing body and a territorial 


9. An editorial from the Miami (Okla.) News-Record, May 16, 1950, 
inserted in the record can serve as an example, After citing several 
reasons for preferring development by the GRDA, the editorial n: ed: 
"Most important is the GRDA's policy of permitting private 

ownership of cabin sites and virtually un: estrict«d use of mar=me.?> 
Granl Lake, The authority would carry out the sare policy ne dows 

in the Markham Ferry undertaking, Army engineers usually gra:.t lenses 
on projects they operate, These are obtained after cutting throv.ii a 


maze of red tape. This practice does not encourage private cwrertcip 
improvexents."* Ibic., pe 10. Numerous othe. illuotratiorys be 
cited, 


10, This report is abbreviatea trom Richacd Bizcer, Flood Covtre 
Los Angeles (University of California Press: Berkele’, 


jurisdiction encompassing most of the county area, The District's 
principal purpose was flood control; in view of the local interest 

in domestic water supply, however, the District adopted water 
conservation as a major secondar purpose, retaining flood flows in 
reservoirs and employing spreading devices to secure their percolation 
into the underground water supply. 


Bond issues, secured by a general levy on real property in the 
District, were approved at referenda in 1917 and 1924 and a substantial 
program of flood control and water conservation works was constructed 
largely on local financial resources, The principal federal contribution 
consisted of an authorization to the Corps of Engineers to construct 
the flood control works necessary to protect the federally improved 
port. Political controversies surrounded the Flood Control District 
by the mid~1920's, however, as the district underwent two grand jury 
investigations, several reorganizations, and the sending of a county 
supervisor to prison on a charge of bribery connected with a Flood 
Control District construction contract, Distrust of the District's 
management, later abetted by economic depression, caused the defeat 
of bond issues proposed in 1926 and 1934, In the latter year the 
District's financial problems were further multiplied when the state 
legislature discontinued the annual appropriations for Los Angeles 
flood control made from 1921 to 1933, 


A severe flood in 1934 provided a justification for turning the 
flood control problem over to the federal government, At first the 
Corps of Engineers employed federal relief funds to construct projects 
taken from the District's comprehensive flood control plan, The 
1936 Flood Control Act placed federal activites in the Los Angeles 
area on a regularized basis, Since that time the Flood Control 
District has confined its activities to the construction of minor 
protective works not included in either the Corps program or the 
watershed protection program of the U.S, Department of Agriculture, 
the provision of funds for local cooperation required under federal flood 
control law, the operation and maintenance of federally constructed 
installations (except for Corps—built dams and reservoirs, which remain 
in Army hands), the construction and operation of a storm drain system, 
and advisory and research functions, 


In two important respects, however, the Flood Control District is 
Something more than simply the local arm of the Corps of Engineers 
in its flood control work, In the first place the comprehensive 
plan on which work proceeds today was prepared originally by the 
Fiood Control District; the major parts of tie plan were accepted by 
tue Corps in a 1940 survey report, Siace th: comprebensivs p?s.1 is 
not regarded as subject to change, the only qvestions relae to “he 
scheduling of individual projects as to priority, Scone’, th: role 
of the District as an operzi:ing agency is the “act 
supstantial had already cocurrei undez “ocal auspi. :s 
before the Corps appeared on the flood contrcl scene, Dez vite ‘1e 
Army's retention of control over its ow reservoirs, a signific:t 
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part of the flood control systen remains in local hands, Although ~ 
accurate figures are difficult to obtain, Bigzer estimates that when 
the overall flood control program has been completed, the state and 
local governments willhave contributed 37 per cen go the capital 
costs to 63 per cent from the federal government, 


12 
Lower Colorado River Authority 


The history of the Lower Colorado River Authority parallels in 
many respects that of the Grand River Dam Authority, Bcth were pro- 
ducts of the depression years and both were heavily financed by the 
federal government, although agencies of their respective states, 


The Colorado River of Texas is the second longest stream in the 
United States lying within the confines of a single state, Schemes 
for its development date back through many years; in the 1920's the 
Insull utility empire planned a series of hydroelectric dams on the 
river and one was half-completed when Insull went into bankruptcy. 
With private capital lacking and federal funds available almost for 
the asking the Texas legislature was persuaded in 1934 to establish 
the Lower Colorado River Avthority to complete construction of the | 
Insull dam and to regulate the river's flow in the interest particue~ 
larly of flood protection, power generation, irrigation, and municipal 
water supply. 


From the beginning the Authority (LCRA) experienced no difficulty 
in securing federal funds. Under its statute the LCRA was authorized 
to issue revenue bonds; $13,5 millicn were taken up by the Public 
Works Administration, which added an outright grant of $8 million. 

The Reconstructjon Finance Corporation loaned the Authority $20 
million; the Works Progress A.ministration contributed half a million 
dollars in reservoir land clearance; the Bureau of Reclamation spent 
$23.3 million on the project, largely in the form of construction of 

a large dam which the Bureau donated to the LCRA. Undoubtedly a 
factor in this federal generosity was the residence within the district 
of two influential congressmen: J,P.Buchanan, chairman of the House 
Committee on Appropriations; and J.J,Mansfield, chairman of the House 
Committee on Rivers and Harbors. The total state investment was a 
little under $15,000, 


With these funds the “uthority has constructed a series of six 
dams which together utilize the full 600 foot fali of the river for 
hydroelectric power generation, Operation of the reservoirs has 
also served almost completely to eliminate flood demage on the river. 
Other uses, irrigation, weter supply, and recreation, have been 
largely incidental to these two project purposes, 


ll. Ibid., p. 92 


12, A more detailed accoun:: will be fouvd in Comer Clay, "The Lower 
Colorado River Authority," in Emrette S. Redford, Public A ministration 
and Polisy Formation (Austin: University of Texas Press, 1956). A sucrt 
description is in River Basin Adwinistration and tho Delzvare, cD. Cit., 
PP. 244.251, 


‘ 
i 
' ; 
. 
+ 


-10- 


13 
Muskingum Watershed Conservancy District 


The Mudingum Watershed Conservancy District is probably the most 
celebrated of all the local water development agencies referred to in 
this paper, Although the reasons for its fame are not entirely clear, 
the Muskingum District (MWCD) is regula ly cited as an outstanding 
example of local government participation in a federal water program, 


The Muskingum River is a tributary of the Ohio, located within 
the ¢tate of Ohio, The original model for its development was the 
Miami Conservancy District, formed in 1914 on another Ohio River tri- 
butary within the state to provide flood contrel for the city of Dayton. 
The same 1913 flood that devastated Dayton and created the demand for 
the Miami District did severe damage on the Muskingum am produced 
interest in flood control measures there, Not until the late 1920's, 
however, was action taken; ome of the curious features of the 
Muskingum development was the absence of a sense of crisis as an 
iniating factor, More sigrificant was the factor cf leadership, in 
particular by two men, Bryce C,.Browning in Zaiiesvilie, anc Georg=2 
Maxwell in Marietta, Their efforts to arouse interest in a river 
control plan generated more enthusiasm after a severe drought in 
1930 emphasized the importance of water, A further factor was the 
desire to reduce widening unemployment through a public works con- 
struction program, Under local urging the Ohio Department of Public 
Works was persuaded to finance a survey of the basin; the friendly 
help of the state was presumably not unrelated to the fact the governor 
at the time was George White, a Marietta businessman, 


14 


The state contract for the survey of the Muskingum was given to 
the Dayton Morgan Engineering Company, the firm of Dr, Arthur E, Morgan, - 
principal architect of the Miemi Conservancy District, Morgan's report be 
recommended a couprenensive program for flood cont+ol and water cone 
servation, with water supply, pollution abatement, reforestation, and 
erosion control as secondary purposes; facilities for irrigation, 
power, and navigation were rejected as unnecessary. On the basis 
of the engineering report the state director of public works pro- 
posed the creation of a Muskingum conservancy district comparable 
to that on the Miami, In 1933 the Muskingum Watershed Conservancy 
District was created, although with substantially broader goals than 
the single-purpose flood control of the Miami, 


In aother respect also the MWCD was considerably different from 
the Miami District; because the flood camage centers were scattered 
and population was smaller, it was impossible for the local district 


13, This section is based primarii; or lyle E, Craine's disserta- 
tion, The Muskingum Watershed Conservancy District; An Appraisal of 
a Watershed Management Ager.cy cy “Canpublished disser tation, University of 
Michigan, 1956). Shcrter accounts are contained in Lyle E, Crain, 
"The Muskingum Watershed Conservancy District: A Study of Local Control," 
22 Law and Contemporery Problems (1957) 378-404; and in River Basin Ad- 
ministration and the Delaware, OD. cit., PP. 239-247, 


14, The Miami District is described in Getail in Arthur E, Morgan, 
The Miami Conservancy District (New York: McGraw-Hill Book Co., 1951); 
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to finance the water control works through a local property assess— 
ment as had been done on the Miami, The engineering report had con- 
cluded that substantial federal aid would be needed and a plan was 
worked out with federal government officials for a division of costs 

on the basis; MWCD through property taxes, $6 million; state of 

Ohio, $6 million; and national government, $20 million. For a variety 
of reasons the local contributions were never made and the best esti- 
mate is that of the $50 million ultimate cost, the national government 
contributed 83 per cent, the state 14 per cent, and the local bene- 
ficiaries 3 per cent, 


In actuality the Muskingum development proceeded as a federal 
project at federal expense. Fourteen flood control dams were built 
on the river by the Corps of Engineers and their reservoirs are to- 
day operated by the Corps. The principal concern of the Muskingum 
Watershed Conservancy District is the management of recreation at 
10 of the reservoirs. Tne MWCD also cerries on some land manage~ 
ment functions, Its most distinctive feature is that the recreation 
program it carries on is s¢if-financing on bet capital and operating 
accounts, a situation almost unique among recreational agencies, 


New York State Barge Canai.*? 


The New York State Barge Canal, better known under its original 
name of the Erie Canal, was one of the earliest state enterprises in 
water development; today it is the only major navigational improve- 
ment stillunder state management, The improvement of the rivers of 
New York for navigation was proposed as early as 1724 by the Surveyor 
General of the Colony and a 1782 act authorized two private lock con~ 
panies to open navigation between the Hudson River and Lake Champlain 
and westward to Lake Cntario acd S_ neca Lal-c. which was done with 
some success, In 1810 the legislature appwintec commissioners to 
further study the matter, One was Stete Seitator DeWitt Clinton, then 3 
Mayor of New York City. The result was the famous Erie Canal, com- ma 
menced in 1817 and completed in 1825, Despite the contemporary dis- 
cussion of internal improvements at federal expense, the work was 
carried entirely by the state, 


In 1882 the Canal was declared toll-free by constitutional amend- 
ment, By that time the tonnage carried ca the canal was already de- 
Clining; after 1890 it continued rapid?y to decline. Some thought 
was given to abandoning the canal, but in 1903 the legislature approved 
@ program to rebuild it, The constru:*ion of wiat was then renamed the 
New York State Barge Canal was comple-ed in 1918, After ‘Jorld War II 


14, (contd,) and in summary form in River 3asin Adzinistration and 
the Delaware, op. cit., pp. 234-36. 


15, The New York State Barge Cara] is descvibed in Roscoe C, Marin, 
Water for New York: A Stujy in State Administration of Water Resources 
(Syracuse University Press: Syracuse, 1960), pp. 24-29, 77-78. 
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further proposals were made to modernize the canal by widening and 
deepening it, Although the state continued to bear the costs of 
operation, it was unwilling to pay for reconstruction and a federal 
appropriation was sought and secured, The dredging and const ruc tion 
work that followed was carried on by the Corps of Engineers, 


Today the Barge Canal remains under state management. As of 
1956 it comprised 524 miles of locks, canals, and improved river 
channels with a minimum depth of 12 feet. Its operation is assigned 
to the Division of O,eration and Maintenance of the state department 
of public works, That New York State's willingness tocntinue to 
meet the costs of canal operation -- even with federal subsidies for 
new construction -- is coming to an end was suggested by a constitu- 
tional referendum in November, 1959, The voters of the state at that 
time approved a constitutional amendment autkovizing the transfer of 
the Barge Canal to tia Feietal government, Neacotiaticns concerning 
the transfer are nov ing, 


Passamaquoddy Power Project. 


The preceding cases have all concerned projects in which some 
action was eventually taker, although not always on the terms originally 
contemplated, In the Passamaquoddy Tidal Power Project, on the other 
hand, preparations were made for federal«state cooperation on a program 
that was never completed, 


No attempt will be w2ce here to descrif ihe physical details of 
the Passamaquoddy Power Praises except to nvte that it involves the 
generation of electric pover trom the mover2nt of water in an area of 
one hundred quare miles wivers. tide?l ranges from 20 to 25 feet. 


The first substantial for dew van made by a private 
party, Dexter P, Cov~per,. Atter sucveys Cooper pr sposed 


an international project, requiring th- cnaneell both of Maine and of 
Canada, Despite some opposition, baseé ;xcticularly on the traditional 
Maine policy against the export of ByGe Sn LeCRe power out of the state, 
Cooper obtained a tharter from the state legislature which was subse- 
quently approved at referendum in 1925, The following year the FPC 
issued a preliminaty permit, but the pre ject failed when Canada re- 
fused its consent, Cooper thei develop: a plan for a more limited 
project involving only U.S. waters, va this propasal, however, the 
Costs were substentially highet in relation to be..cfits and, handi- 
Capped also by the depression, Coope> vas unable vo secure private 
financing, 


16, See Guthrie S, Birkhead, wie Role of the States in Pesin 
Water Development unpublished ms., read at 1958 neeting of the 
Amer ican Politice? Science St. Louis, Missovri, pp. 16-)7. 


17. This account is drawn from Lincoln Smith. The Pewer Policy of 
Maine (University c£ California Press: Berkeley, 1951), ~ Chapter Saal 
The Passamaquoddy Tital Power Project," pp. 221-271. 
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Cooper turned therefore to the federal government for funds in the 
early 1930's, He applied to the PWA, arguing the project would provide 
immediate work relief in the area, Despite rejection of the plan as un- 
sound first by the FPC and then by the PWA, Democratic Governor Louis 
J. Brann successfully sought reelection in 1934 in Maine on a platform 
promising to create a Quoddy Authority and to seek federal financing. 

A new state commission, the Quoddy Hydro-Electric Commission, recommended 
its construction at federal expense and, during the campaign, Harold 
Ickes agreed to reconsider the project for the PWA, New favorable re- 
ports were prepared at both the state and federal levels and early in 
1935 a PWA special commission recommended that $30 million be allocated 
to the “ar Department fo finance construction, and that the Maine legi- 
slature create a state power authority to lease and operate the project. 


Pending legislative action, the only unit authorized to develop 
power at Passamaquoddy was Cooper's chartered eregoration, The federal 
government therefore bought out his rights and plans and a bill est- 
ablishing a state corporation to operate Quoddy was drafted in Wash- 
ington, probably by Thomas Corcoran, Introduced into the Maine legi- 
slature, it was sharply criticized for the very broad grant of powers 
involved, No hearings were held and the bill died. Nonetheless, 
after passage of a 1935 relief billby Congress, $10 million was 
allotted to the Quoddy project for preliminary work to be done by 
the Corps of Engineers, Late in the year the allocation was cut in 
half and reports circulated that all work would be suspended until 
the Maine legislature passed appropriate legislation, Governor 
Brann, however, refused to call a special session to establish a 
Quoddy Authority. Army lawyers then prepared a new, simpler draft 
of a Quoddy Authority bill. Despite the reports $2 million of the 
reduced appropriation was restored in January, 1936, and work con- 
tinued without state action, 


The budget submitted by President Roos«velt to Congress in January 
of 1936 included $29 million for Quoddy, the Florida ship canal, and 
three small projects. When the House azpropriations Committee dropped 
all five projects, Roosevelt declined to use his authority over re- 
lief funds to continue the project, A major factor in its unpopu- 
larity was the widely circulated charge of wasteful spending by the 
Corps of Engineers in the construction of luxurious Quoddy Village 
as headquarters for the operation. Ef‘orts to revive the projec« : 
in the Senate failed, the Army Excinee:s and equipment were trans- : 
ferred elsewhere, and Quoddy Villuge wo. turned over to the National 
Youth A.ministration, The state of Maine had not yet approved any 
Sort of Passamaquoddy power agency, 


From 1936 1939 the P+scamaq1.dd project ished, In the 
latter year, how ver, Fvesidest: Re«sevelt (whose summe. home at 
Cempobello was cicse by Passamaquoddy) revived the project with a 
Proposal for a further survey, In the iaterim the TVA decis*ons 
of the Supreme Court had appeared to clear the way for an exciusively 
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federal power project at Passamaquoddy and the Maine legislature was under 
stronger pressure than before to preserve the state character of the 
project, One alternative suggested was to permit development by the 
Bangor Hydro-Electric Company, but this was clearly unacceptable to 

the federal government, Another proposal to create a Washington County 
Authority was considered and abandoned, Ultimately a bill was drafted 
creating a Passamaquoddy District Authority and passed both houses 

without debate, The legislature's lack of enthusiasm for the project 

was suggested by its refusual to memorialize Congress for its completion. 
Governor Barrows signed the bill into law in April, 1939, 


The Authority Act was drafted at the instance of the Eastport 
(Maine) Chamber of Commerce with the assistance both of federal 
officials and representatives of private utilities, Its sponsors 
insisted the only way in which a bill could be passed was to secure the 
consent of the power companies in advance, As might have been 
anticipated under the circumstances, the act was relatively conserva- 
tive in tone, It established a five member Quoddy Authority Board 
to be appointed by the Governor and delimited an area of operations in _ 
easternmost Maine, Within this area the Authority could sell power 
for "industrial use" at its own rates, It could sell for nonindustrial 
uses, however, only if: (1) the State Public Utilities Commission held 
that such competition with existing utilities was required for the 
public convenience and necessity; or (2) the Authority bought out the 
existing companies with the approval of the Public Utilities Commission, 
Sales outside the district were permitted only with the approval of the 
Commission and at rates set to reflect business risk, depreciation, etc, 
The Authority was authorized to develop electricity from other sources 
only as auxiliary to tidal power and in no case could the amount of 
auxiliary power exceed the tidal plant. The Auth ori ty was not 
entitled to pledge the credit of the state, 


The Passamaquoddy District Authority, however, was never called 
into use, Additional engineering reports were unfavorable and, 
with the coming of the war, the project was shelved, New events since 
the war have raised the issue once more and Passamaquoddy is again 
pending, but these developments do not affect the distinctive history 
of the experiment of the 1930's with federal-state partnership at 
Passamaq uoddy, 


18, The Authority was, on the other hand, exempt from taxation and 
the law guaranteed continuation of this exemption until the Authority 
had met all its obligations with iatesnct, It was also exempted 

from the operation of the Fernald Law chat would have prohibited 
interctate transmission of the pow-r. Ja addition the Passamaquoddy 
District Authority was authorized to as a quasi Poct 
Authority, with wharf and storeje facilities, and as a water 
district to brirg in watec supplies: th provicsicnis were 
intended to facilitate industrial developaent, Ibid., po. 25&~60 
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St. Lawrence Seaway and Power Project 


The St, Lawrence River provides one of the great hydroelectric 
generation sites on the N rth American Continent and, indeed, in the 
world, The remarkable quality is the steady flow of the river; the 
maximum flow of record is only a little more than twice the minimum 
flow, This means that a very high proportion of the power developed 
can be guaranteed as “firm'* power and without the necessity for 4 
large storage reservoir, 


The first hydroelectric plant in the International Rapids section 
of the St, Lawrence was completed at Massena, N.Y., in 1901, but a 
major power development was not proposed until 1914 when the question - 
was raised by the United States government, Not until 1918 was Canada 
prepared to proceed to consideration, In that year and again in 1921 _ 
the New York and Ontario Power Company applied to the International 
Joint Commission for a license to develop power on the St. Lawrence; 
the company was not finally refused until 1933, The intervening period 
was occupied by a long and at times bitter struggle between the 
advocates of public power and those favoring private development, 


Within the United States the critical question turned not on a 
federal vs, a state development, but on whether the power would be 
developed by a state agency or by a private utility. Through the 
1920's New York State was deadlocked between its public power 
governors, Alfred E, Smith and Franklin Roosevelt, and a private 
power Republican legislature, but in 1931 Governor Roosevelt succeeded 
in securing legislative passage of a bill creating the Power Authority 
of the State of New York, specifically authorized to undertake 
development of the St. Lawrence for hydroelectric power, 


The creation of the Power Authority settled the question of who 
was to develop the power on the U.S, side of the St. Lawrence; it did 
not permit immediate development, however. Since the St. Lawrence was 
an international boundary, its development for power depended on 
approval by the joint American-Canadian International Joint Commission, 
And that approval was conditioned upon resolution of the controversy 
surrounding the proposed construction of a 27 foot ship channel, 
the St, Lawrence Seaway, In 1932 a treaty was negotiated between 
the U.S. and Canada providing for construction of both the seaway 
and a hydro power plant at Bernhart Island, It received majority 
support in the U.S. Senate, but not the two-thirds majority required, 
In 1941 an executive agreement was negotiated between the two 
countries, requiring implementation only by parallel legislation, 
i,e. a simple majority in each house of Congress would do, The 


19, This description is based on Rudolph S. Comstock's disserta- 
tion, The S;. Lawrence Seaway Project: A Study in Presidential Leader- 
ship (unpublished dissertation, Ohio State University, 1956); T.L. 
Hills, The St. Lawrence Seaway (Praeger: New York, 1959); and Roscoe C. 
Mar tin, “Water for New York, op. cit., pp. 39-45, 196-204, 
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war delayed action and when in 1952 the congressional committees again 
refused to act, Canada withdrew from the agreement, 


Having failed first with a procedure requiring approval by two- 
thirds of the Senate, and then with a procedure requiring majority 
support in each house, the U.S, government now made a third attempt 
with a procedure requiring less than a majority, only congressional 
unwillingness to act, In 1952 the U.S, and Canadian governments 
submitted identical applications to the International Joint Commis- 
sion for approval of a hydroelectric power project in the Inter- 
national Rapids section, After the Commission approved the appli-~ 
cations, the Federal Power Commission assumed jurisdiction to issue 
a license f tr the U.S. section of the project. 


The Power Authority of the State of New York had remained on the 
sidelines through these negotiations, although actively encouraging 
action to open development of the St. Lawrence and expressing con- 
tinued interest in administering the project. It was the Seaway 
rather than the power project that produced the controversy of the 
1930's and the 1940's, but both the U.S, and Canadian national 
governments had been unwilling to proceed first with the power 
troject..: for fear of losing support for the Seaway, In 1948 the New 
York Power Authority filed an application with the FPC for a licence 
to proceed with development. Initially denied, the FPC approved this 
application following the action of the International Joint Commission. 
The position of the state Power Authority as a candidate to develop 
the power was undoubtedly enhanced by the failure of Congress to act 
affirmatively, although no serious challenge was ever made to state 
development after 1931. Before final approval of the New York Power 
Authority license by the Supreme Court in 1954, the political situa- 
tion in Congress had changed and the Wiley-Dondero Act of 1954, 
creating the S . Lawrence Seaway Development Corporation, opened the 
way for parallel evelopment of the Seaway by the U.S, and Canadian 
national governments at the same time New York State and the province 
of Ontario were constructing the power facilities, 


The Power Authority's share of construction costs was under- 
written through the issuance of revenue bonds. The final cost of 
the projedt was divided roughly in quarters among the four partics- 
pants, the United States, Canada, New York State, and Ontario. 
Management of the project is likewise divided with the Power 
Authority of New York State retaining operating control of its own 
power facilities under the general direction of an Internat ional 
St. Lawrence Board of Control charged with responsibility for regulat- 
ing the discharge of watet through the S;. Lawrence project, taking 
into account the effect of releases both on lake levels above the 
works, and on the St, Lawrence River below. 


aed 
Wit 
| 
= 


Eight water development projects involving federal and state co- 
operation have been described. In one of the eight, Passamaquoddy, 
the project was ultimately abandoned, In each of the other seven a 
state or local governmental agency still exists, playing a greater or 
lesser part in the development of the water resources involved. Not 
all instances of federal-state cooperation have such happy endings 
from the state viewpoint; the Middle Rio Grande Conservancy District 
in New Mexiso or the C,lifornia state authority intended to develop 
the Central Valley Project (and others as well) might have been 
examined and used to demonstrate the absorption of the local unit 
by the national government, 


Nonetheless, the eight cases are sufficient to confirm one con- 
clusion at least, Judged by the successful experiments with federal— 
state cooperation in water resource development, there is no intrinsic 
obstacle to federal-interstate cooperation of a similar character, It 
is true that a number of the instances cited are old, dating fram the 
thirties, but others are relatively recent, Among the projects des- 
cribed the Central and Southern Florida Flood Control District, the 
New York State Barge Canal, and the St, Lawrence Power Project all 
represent cooperative programs developed since World War II, while 
the Markham Ferry project of the Grand River Dan Authority has en- 
larged upon earlier cooperative undertakings, And other projects, 
such as Oroville Dam in the state of Cvlifornia'’s Feather River Pro— 
ject, could readily be added to the list, 


The simple demonstration that federal-state or federal~interstate 
partnership in water resources development is possible is, however, 
less significant than the indications found in the cases of the cir- 
cumstanced under which it takes place. Concerning this point, the 
following tentative generalizations are advanced; 


‘1, Federal-state cooperation in water resources development pro-- 
jects has not produced joint administration of the projects when com~ 
pleted. Joint administration is nere defined as possessing the same 
meaning as in the proposals respecting a federal-interstate compact, 
that is, operation under the direction of a single board or commission 
containing representatives of both the state and the federai govern- 
ments, In none of the eight cases described has such an arrangement 
been made, 


: 20, The latter episode is described in detail in Arthur D, Angel's 
dissertation, Politiftal and Administrative Aspects of the Central 
Valley Project of California (unpublished dissertation, University 


of California at Los Angeles, 1944), 
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The conclusion is perhaps not too surprising and may not altogether 
stand as a precedent at the interstate-federal level, Although constitu- 
tionally there would appear to be no difference in the relatiouship 
between the federal government ami one state, and the federal government 
and several states, and the same pattern could presumably be employed in 
either situation, psychologicaily the situations would seem quite 
different, It is at least plausible that federal legislators and 
administrators would be more willing to consider a division of ad- 
ministrative responsibility with the representatives of several 
states than with the representatives of one, 


2. Where « -.peration in administrat ion has occur red between the 
federal and state governments , it has be en “accomalished d by a division 
of functional responsibilities bet ween the two. This is the formula 
for cooperation that has been “employed in vary ary ing ways in the Cyntral 
and Southem Florida Flood Control District, in the Grand River Dam 
Authority, in the Los Angeles Flood Control District, in the Muskingum 
Watershed Conservancy District, and on the St, Lawrence Project. In 
Florida the Corps of ingineers and the Flood Control District divide 
their activities along the lines of major and minor drainage works; 
on the Grand River the Corps controls flood storage releases from 
Pensacola and the GRDA releases fram the power pool; in Los Angeles 
the Corps operates certain reservoirs and the local district operates 
the rest of the reservoirs and the other facilities; on the Muskingum the 
Corps administers the reservoir system while the MWCD directs the re- 
creational program; on the St, Lawrence the Power Authority operates 
the power facilities while the federal Development Corporation directs 
navigation, The formula for dividing the work has taken various forms, 
and other instances might be added, The Arizona Power Authority, for 
example, distributes power generated at federal dams; or the Metro- 
politan Water District of Southern Califoimia distributes water 
supplies stored at federal reservoirs, 


I am not here concemed with tiie desirability of such arrange- 
ments -~ they have been sharply critized by many, including Robert 
Moses of it'c New York Power Authority who has strongly objected to 
the S , Lawrence situation -- but rather with the fact that this has 
been the regular form that fedceral-state cooperation in administration 
has taken, 


3, Federal-state ccoperation has also taken the form of outright 
federal grants to an ag ag ency < Co the state which ~etains operational 
control, All of the eight cases analyzed fall either in this 
category or in category 2 above, although one, the Grand River Dam 
Authority, seems almost on the line between the two. These federal 
grants hav'e taken various forms; in some cases they have been 
construction by the federal government of works then turned over 
to the state agency for operation, as in the case of the Barge Canal 
and as planned at Passamaquoddy; in other instances money has been 
advanced either directly or in long-term, low-interest loans to the 
State agency to do its own building, as in the case of the Grand River 
Dam Authority, (The Santee-Cooper project in South Carolina, financed 
on the same 45-55, federal grant and federal loan, basis as the GRDA — 
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21 
be an additional example.) The Lower Colorado River Authority in 
Texas received assistance in both forms, cash and construction, 


The federal grants to state agencies have been of varying 
generositv. In the 1920*s a number of projects were built almost 
1u0 per cent at federal expense, the Grand RiverDam Authority, the 
Lower Colorado Authority, the Santee-Cooper Project, and others 
not previously described; this apparently was the procedure intended 
at Passamaquoddy, More recently the federal government has adopted 
more conservative fiscal policies and scaled down its grants, Thus 
the Los Angeles Flood Control District, unlike the Muskingum, is re- 
quired to meet the costs of local cooperation on flood control; the 
Central and Southern Florida Flood Control District puts up a part 
of the construction money on that project; and,New York State is 
left to bear the costs of operating the Barge Qinal as well as 
financing the power share of the S;. Lawrence project, The general 
pattern that has emerged in recent years calls for federal financing 
of navigational improvements (which includes only new construction 
on the New York State Barge Canal) and of flood control features, 
Water supply and hydroelectric power have generally been left to 
state bonding. This is the formula applied to Oroville Dam in 
California's Feather River Project and to the Markham Ferry pro ject 
of the Grand River Dam Authority as discussed above, (This was also 
the formula proposed in the early 1930's for sharing costs between 
the federal and state governments on what was then expected to be 
the state of California's Central Valley Pro ject.) 22 


4, Continued state participation in water resource administration 
has been greatest where hydro power gener ation has been a major purpose 
of development, Initially state or local water enterpr ises were con- 
cerned with a wide variety of functions: the Los Angeles district 
with flood control; the muskingum Watershed Conservancy District with 
recreation and land management; the state of New York with nagivation; 
the Middle Rio Grande Conservancy District might have been offered as _ 
an example of a state-created agency concerned with an irrigation Bec: 
program. Where facilities have already been constructed, the local unit 
may continue to operate them, but the Los Angeles flood control district 
has made no substantial independent expenditures on flood control works 


21. The Santee-Cooper project, primarily for hydroelectric power 
generation but with incidental aavigution benefit 3, is described in 
Christian L, Larsen, Sovth Carziina‘s Natvral R,sources: A Study in 
Public Administration tiie of South Caroiina Press: Columbia, 
1947), A critical picture of the project, written from the private 
utility viewpoint, is contained in lenry Savage, Jr., fiver of the 


Cerolinas: The Sentee Rinehart and Company: New York, 1956), PDe 
346-363, 


22, Arthur D, Angel, op. cit., pp. 41-50, 
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since the federal government assumed responsibility in the 1930's, New 
York State is currently seeking to transfer its canal to the federal 
government, and the Middle Rio Grande Conservancy District was taken 
over by the U.S, Bureau of Reclamation in 1955, Where local agencies 
have flourished, have expanded, and have initiated new programs they 
have been concerned with power, Cases in point are the Grand River Dam 
Authority, the Lower Colorado River Authority, and the Power Authority 
of the State of New York, The Florida Flood Control District is 4 
reminder that power is not indispensable to state enterprise, but hydro 
power remains the principal justification for state partnership in 
federal-state programs, 


In the 1930's this role of the state was in large measure the 
result of federal doubts as to the legal and political propriety of 
the federal government's engaging in projects geared primarily or 
exclusively to power generatione Thus it was assumed that New York 
was to develop the power of the/Lattence; the struggle was between Private 
companies and the state, And the state of Maine was virtually dragged 
into participation in the Passamaquoddy Power Project. Today, however, 
two other causes seem to be more significant in giving continuing 
impetus to this state role in power development, They are summarized 
in the next two propositions, 


5, State investment in power generation is is encouraged by its 
self-financing character, “One conclusion of the Council of State 
Governments survey of state programs in water resource development 
was the general unwillingness of state governments to make substantial 
expenditures in this field, Hydro power generation, on tHe other 
hand, is one aspect of resource development that not only can pay its 
own way, but may even produce a profit that can be used for other 
purposes, Through the use of revenue bonds improvements may often be 
financed without adding to the state's debt, 


Not every state is, of course, willing or able to invest in power. 
generation; the possibility of financing through revenue bonds and 
recovering costs and perhaps more through sales will make it attractive 
to some, The one area of success for the notably unsuccessful 
Eisenhower partnership policy resulted from this fact, Partnerships 
with private utilities were defeated in Congress, The only fields in 
which local governments were willing to go partners with the federal 
government were power-—in the Pacific Northwest and on the Grand-- 
and water supply and power (Oroville Dam in California), It is 
relevant to note that the Muskingum Watershed Conservancy District, 
although not engaged in power operations, operates one of the few 
self-financing recreational programs and occupies therefore a similar 
place in its state's fiscal position, 


23, Office of the New Mexico State Engineer, An Unofficial Summary of 
cache Water Development in New Mexico (ms., State Capitol, Santa — 
no date), 


24. Council of State Governments, State Administration of Water Resources 
(Council of State Governments: Chicane, 1957). 
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6, The principal incentives for local governmental participation 
in resource development today are the desires (a) to speed up the pace 
of federal development; and (b) to secure a local exception from general 
federal resource policy, Before present patterns of federal fiscal 
responsibility were clearly established the state governments were 
affected by a different set of pressures to act; where they responded 
to those pressures and established resource programs their own 
momentum may carry them m even today. These, however, appear to be 
the two principal motives for local participation in resource development 
today. 


One of the principal motivations for the formation of the Grand 
River Dam Authority in the 1930's was the belief that the project could 
be put underway more quickly if the state established an agency and 
borrowed money from the federal g ' t than if direct federal 
action were sought, It seems eonteiae that something of the same spirit 
attended the formation of the Lower Colorado River Authority and the 
Muskingum conservancy district, And in the troadest sense this was 
historically the reason for the original construction by the state of 
New York of the forerunner of the present Barge Canal, the Erie, 
Instead of waiting for the federal government to begin spending for 
internal improvements, the state built its own canal, As the pace of 
federal spending increased after World War II this became a less common 
motive for state action, but the earlier situation returned with the 
“no new starts" policy of the Eisenhower Administration, This policy 
neant, with particular application to the Pacific Northwest, that if 
there were to be new hydro-electric generating plants, the local 
authorities would have to build them, This sort of incentive for state 
(or interstate) action presumably varies in intensity with the current 
budgetary policy of the national government, 


The second principal incentive for state action is, however, more 
consistent in its application, The state may be moved to act by 4 
desire to escape locally the full rigor of the application of federal 
resource policy, Most commonly this has meant the effort to alter 
the provisions of federal power policy--in particular, the desire to 
break the preference clause, This motive was less clear in the earlier 
cafes reported, the St, Lawrence project, the Lower Colorado, and the 
Grax River Dam Authority, although it is a fact that at various times 
the GRDA has been subject to utility domination $ and that the sale policy 
of tte Power Authority of New York provides considerably less encourage- 
ment to the development of publicly owned utilities than the federal 
preference clause, 6 Both the Lower Colorado ar? the Grand River 


25, ‘the Grand River Dax Authority has no ctatutcy preference clause 

but, “as a matter of policy,” considers the needa “of REAts municipalities, 
and ittustries, in the order named." Letter from Q,B, Boydstun, GRDA 
Genere? Counsel, Aug. 7, 1958, 


26, The federal preference clause assigns first preference in sales to 
publiciy owned utilities; the state clause assigns preference to use by 
domestic and rural consumers, and makes sales to industry "a secondary 
purpose," The problems involved in the actual allocation of power from 
the St. yawrence by the state authority are recounted in a case study 
containec in Roscoe C, Martin, Water for New York, op. cit., pp. 201~226 
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authorities, however, have maintained generally good relations with 
the local friends of public power, and the original creation of the 
New York Power Authority--with its distinctive preference clause-—— 
was considered a victory for public power and Governor Roosevelt, 


In the Passamaquoddy case the power situation is found in its 
purest form; the state statute was actually drafted with the assistance 
of the private utilities and the state agency was intended to provide 
protections for private power lacking in the procedures of Mr, Ickes* 
Department of the Interior, Other more recent attempts of the same 
sort might be cited; what is not clear is the extent to which the 
Congress is likely to tolerate such deviations from standing policy 
and the extent to which Congress is likely to make federal funds 
contingent upon the acceptance of federal power policy, None of the 
recent cases provides clear guidelines, The St. Lawrence case was 

atypical in that the state role in developmamt and its critically 
different version of the preference clause were inherited from 20 

years in the past, The Niagara development, also involving the Power 
Authority of New York State, was likewise atypical in that no federal funds 
were involved; the partial application of federal preference is the 
more striking therefore, The Markham Ferry project was approved by. 
Congress even though the statute creating the Grand River Dam Authority 
does not stipulate preference; in practice the GRDA has established 
friendly relations with the local publicly owned utilities and was not 
attacked by them, Similarly, the Oroville Dam can not be considered a 
precedent; the state of California proposes to sell the power developed 
at a federally subsidized dam to a private utility, but the overall 
plan of development will involve a power deficit, and the state will 
buy back for pumping more power than it sells, The only thing that 
does appear clearcut is Congress’ rejection of federal partnership 
directly with private utilities; the Trinity River fight would seem 

to have settled that issue, The extent to which a state or interstate 
public power agency may depart from federal power policy and still 
obtain federal subsidies is yet unknown, 


The basis of state development in the desire for a distinctive _ 
local policy on resource use ie not confined to power, however, Some 
proposals for state action in the West have been grounded on the desire 
to circumvent the 160 acre limitation on irrigated lands enforced in 
federal policy, while a reading of the testimony taken on the Markham 
Ferry project of the Grand River Dam Authority makes clear that one of 
the strongest local mctivations for preferring «*“ate action was the 
desire to avoid what w2s then a moce restrictiv: federal policy on 
reservoir recreationa) devei>soment,. The Muskingum *:ershed 
Conservancy District «.2n, ix another serse, al-» be ilentified as a 
local agency fol.iowing recreational policies coatary *o federal 
practice, 
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IV. 


No doubt other generalizations might be drawn from the evidence 


and certainly additions might be made to the list of projects reviewed, 


These are perhaps sufficient, however, to indicate both the kind of 


reasoning employed on the Delaware Valley Project in drawing conclusions 

concerning problems of implementation and to suggest some of the specific 
problems involved in the federal-interstate compact approach, 
and applied to the question of federal-interstate cooperation in water 


resource development, they might be stated thus: 


6. 


7. 


1. 


2. 


3. 


4, 


56 


The pressure for interstate action is likely 
to come particularly from those who seek exceptions 


from federal power policy, 


Another source of pressure for interstate 
action, the desire to speed the pace of deveiopment, 
will vary in impact with the levels of fedezal 
expenditure on public works, 


The willingness of the states to participate 
in an interstate resource program will depend 
primarily on the extent to which it can be made 
self-financing and supported through revenue bonds, 


Since the most dependable source of revenue 

for a water development agency is the sale of 
hydro-electric power, the feasibility of interstate 
development will vary with the cxtent of the 
project's power component, 


The most probable arrengements for federal- 
interstate cooperation would bes 


A. The creation of an interstate agency that 

would receive a subsidy from the federai treasury to 
cover those project costs attributable to flood 
control, navigation, and other federally subsidized 
benefits; 


B, The creation or use of parallel federal and 
intersta*e agencies with responsitilities for 
development divided and assigned o each by 
agreemer:t: 


The extent to which federal suppor: would be dependea® 
upon acceptance of federal power policy is as yet highiy 
uncertain; the greater the deviation from existing practice, 
the greater the difficulty in securing funcs would be, 


The least likei:’ arrangement would be a single resource 


agency with representatives from both the federal and the 
State governments, 


Summarized 
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In a sense the last conclusion was obvious from the start, A study 
of past experience is unlikely to produce a belief that an untried 
proposal is most likely of success (though such an outcome is not 
impossible). While obvious, the conclusion is realistic, Law-makers 
are almost as much creatures of precedent as judges, and what has been 
done before is the most likely prospect as to what will be done the 
next time, What the conclusion does call into question is the value of 
an analysis of political feasibility and the use that can be made of 
the conclusions reached, 


This is a subject to which some attention was given in the final 
chapter of the Delaware Valley Project report, I must confess that I 
was responsible for the inclusion within that chapter of a statement 
I would here like to disavow, Discussing the proper relationship 
between considerations of politics and the project*s recommendations 
I wrote: 


At one extreme every possible alternative 
could be examined in terms of its political feasibility 
and the solution politically most popular chosen in each 
case, Well done, such a procedure might succeed ia 
producing a report recommending precisely what would have 
happened in the absence of a report, 


The remark seemed rather clever to me at the time, but I am now 
less impressed by its validity, In one sense the most likely 
eventuality at any time is nothing; that is, the maintenance of the 
status quo without change, The whole purpose of studying the problem 
of implementation is to minimize the possibility that this alternative 
will win out; even a set of recommendatiore that were tailored entirely 
to considerations of political expedience would have utility from one 
value standpoint if they secured action on the substantive program of 
development sought, 


What the set of propositions concerning political feasibility 
advanced above does permit is a ranking of the various alternative 
proposals for action in terms of their likely ease of approval, 
Ignoring a number of possible alternatives not referred to in the analysis * 
above, they suggest that the alternatives might be rated from the easiest 
to get to the most difficult as: 


1. Nothing; no change in institutions and no progran 
of resource development, 


2. <A program of development within the existing ins*<it ions, 


3, A program of devzlopmat by en interstate agency wit!: 

federal financial e«:sistance or by parallel federal and 

interstate agencies, (The evidence discussed does not permit 

a discrimination between the feasibility of these two alternatives), 


27, River Basin Administration and the Delaware, op. cit., p. 364, 
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4. A program of development within the institutional 
arrangements described in 3, but involving a departure 
from existing federal power policies, 


5. A program of development by a federal~interstate 
compact agency, 


6. <A program of development by a federal- 
interstate compact agency, but with a departure from 
existing federal power policy, 


The more accurately the studies of implementation are done, the 
more precise and certain such rankings may be, But in themseives they 
provide no recommendations for action, The Cecision that administrative 
reorganization is indispensable and should be sought even though it 
may make approval of the substantive project more difficult is a 
decision that may be made, but must be based upon other criteria, The 
choice between seeking half a loaf and secking the whole loaf cannot be 
made by means of studies of political feasivility; such studies can, 
however, permit more accurate discriminations between one-quarter, half,. 
three-quarter, and whole loaves, 
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A democratic society is distinguished from the traditional societies of the 
ancient and medieval periods by three characteristics: (1) It allows and 

invites the free play of political opinion and social forces and arms the citizen 
with an ultimate authority over the government by giving him the right to vote, 
Universal suffrage was gradually established in all Western democracies and was an 
initial endowment of our constitutional democracy. This essential instrument of 
equality in the political realm was a resource of justice in all democracies, tend-- 
ing to level down all inequalities in the economic realm, It involved, of course, 
the hazardous distinction between the authority of government per se, which had the 
implicit consent of all citizens, and a particular government which was establish- 
ed by the consent of the majority; and which fell when this explicit consent was 
withdrawn, The perils of anarchy in this competition between various political 
forces and parties, seeking to make and unmake particular government, are obvious. 
The hazards prove that the unity of the society must be based upon a consensus, 
either deeper than the party conflicts or expressing itself within the divergent 
convictions, passions and interests of the "limited war" of party government. 


(2) Democratic societies do not, and cannot, compel cultural and religious 
wiformity or even consensus in that depth of culture from which the basic 
notions of justice and community, of right and wrong are drawn. All western 
democracies are culturally and religiously pluralistic. They are saved from ana- 
rchy and disunity, both by the consensus which manifests itself within the cultur- 
al and religious differences and by forms of social cohesion, geographic and 
ethnic, which might be defined as natural and organic forms of consensus. 


(3) Western democracies allow a free competition between economic interests 
end forces on the theory that justice can be achieved through the free market 
in the economic realm, It is this economic freedom of competitive enterprise 
vhich was based upon the assumption that the market would level down all traditiona 
inequalities, but which actually operated in many instances to accentuate the 
distinctions between strength and weakness, and caused the first great rift in the 
consensus of free societies of the West and prompted the victims of the injustices 
of early industrialism to rebellion under Marxist auspices, It was one of the 
achievements of Western democratic societies to use the equality of political 
power as an instrument of justice against the inequalities of economic power, and 
to permit the organization of power by the workers to establish a tolerable 
equilibrium of power, which is the primary prerequisite of justice. Thereby a 
sufficient consensus, amidst the inevitable ideological differences is gained, to 
guarantee the unity of the Western communities against the divisive tnedencies of 
rebellious classes, who had lost confidence in the essential justice of the 
democratic process. 
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In every one of the permitted divergencies of a democratic society, it is ob- 
vious that the differences might lead to the disunity of the commnity, if a con- 
sensus did not express itself below and within the realm of the differences, In 
short a free society is no simple achievement. It is not possible unless the vari- 
ous types of consensus are not thick enough to guarantee the unity and solidity of 
the community so that there can be a free play of competitive ideas and forces, 


Ii. Types of Consensus Below the Level of Explicit Agreements 


Before considering the necessary forms of consensus which mst be effective 
within the realm of conscious differences, it is well to survey those unconscious 
forms of consensus, which are equally necessary for the unity of the community, 
whether traditional or democratic, The most obvious form of communal cohesion, 
necessary for both types of community, is ethnic homogeneity. The second and pro- 
bably derivative consensus is linguistic homogeneity. The sense of kinship and a 
common language are the two most important forces of consensus, bothin the primi-~ 
tive community and in the modern national community, Not only the invention of gun- 
powder but the invention of printing, were potent sources of establishing the in- 
tegral commnity of the nation in its contest with both the super-national commun- 
ities of the medieval empires and the sub-national communities of the feudal~manor- 
ial system, For the printed word served both to eliminate the divisive elements 
of varying dialects and to bind the community through a system of communication, 
Professor Arthur Schlesinger has established the potency of the pamphlet in 
arousing a common sense of community among our thirteen colonies and in creating a 
common resentment against the imperial overlord. It is significant that a common 
language and a basic Anglo-Saxon homogeneity were the implied factors of consensus 
in establishing our nation, This factor remained powerful even after we became 
a "melting pot” for the nations of Europe, The common language and the absence of 
localised differences of the ethnic groups prevented ethnic and linguistic 
factors from becoming sources of a disunity. Our immigration laws, giving prefer- 
ence to "Nordic" ethnic elements, as late as the immigration laws of 1921 and 1929 
(See Oscar Hanklin, "The Newcomers", page 1) reveal the unconscious or partly 
conscious anxiety of the new nation about the divisive elements in ethnic hetero- 
geneity. Our long political and moral struggle about the equality of our Negro 
citizens, particularly from the civil war to the Supreme Court decision of 195h, 
was occasioned not only by the specific issue, regarding the previous "condition 
of Servitude" but by the fact that the Negro more obviously diverged from the basic 
type than any other group, 


III, Types of More Explicit Forms of Consensus 


Above the level of these implicit and unconscious forms of consensus, we mst 
analyse two forms of consensus, effective on a more conscious level, 


(1.) The first is equally necessary for both traditional and democratic communi 
ties, It consists simply of a common sense of loyalty to the community and a con- 
fidence that the government and/or state is the legitimate mouthpiece of the com 
mnity., This basic loyalty to the commnity is the most important cement of co- 
heslon, It is instructive that in the traditional communities, a government whose 
authority was not challenged and had the "implicit consent of the community to 
speek for it," created a form of "legitimacy," not as distinct from democratic 
legitimacy as democratic idealists assumed, Traditional governments, as democratic 
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governments , could not, of course,rule without force as an Ultima Ratios but they 
were absolved of the necessity of basing their authority merely on "force and 

freud! (cf. Ferrero, "Principles of Power"), It is interesting to note that in 
democratic communities, idological differences became most acute when one or 

another party was able to accuse the other party of disloyalty, In our own nation, 
the growing differences between Jeffersonian "Republicans" and Hamiltonian "Fed- 
eralists" were not disruptive of the new federal union because both sides were 
equally devoted to the federal union and could prove their loyalty by past history. 
It was certainly revealing that the conservatives tried to challenge Jefferson's 
influence by insinuating his lack of loyalty to the constitution, a charge which 
Madison could easily refute. The first leaders of the new American nation, whatever 
their party (and parties developed even under Washington's ostensibly non-partisan 
administration) could offer historic proofs of their loyalty, In short, patriotism 
is the most obvious form of consensus for both traditional and democratic commni-~ 
ties, But closely related to patriotism is confidence in the government as a legi~ 
timate organ of the community and as instrument of its order, In traditional govern 
ments no more is demanded of government than that it protect the community from 
external peril and from the internal peril of anarchy. The ability to preserve 
domestic order is a source of its prestige; and the prestige is equally necessary 
for traditional and for democratic communities, When, as in the case of our 

civil war, the domestic peace of the community was imperiled, the government was 
forced to resort to military force, both to establish the unity of the community 
and to assert its prestige. 


(2) The second form of consensus is expressed in the general attitude of con- 
fidence of the community toward the government as an orgm of justice, Confidence 
in the government as an instrument of justice is operative in both traditional 
and democratic communities. The proof of this fact is given by the history of 
revolutions against traditional governments, particularly the revolutions of 
17th century England, 18th century France and 20th century Russia, In all these 
cases, the government lost its authority and the community became divided because 
a portion of the commmnity resented the injustices which had been the price of 
order in traditional communities, These resentments arose significantly when 
Classes in the community, hitherto powerless, obtained sufficient economic or social 
power to challenge the hierarchical organization of the commnity. It is necessary 
to make "justice" one of the sources of prestige for government, even though no one 
has ever succeeded in giving a specific content to Aristotle's definition of justice 
as the disposition "to give each man his due." Generally spe aking modern demo- 
cracies arose under the slogans of liberty and equality. This means that the newly 
endowed classes found traditional governments, both too restrictive and too un~ 
‘critical in their failure to relate social function to privilege. Primarily their 
failure was in making both function and privilege hereditary possessions, In con- 
sequence, revolutionary movements conceived either liberty or equality as simple 
historical possibilities, rather than as regulative moral and political principles. 
This abstract equalitarianism and libertarianism robbed the French revolutionary 
movement of a stable consensus for almost a century, 


In a democratic society, the consensus which depends, not upon uniformity, 

in defining the nature and degree of either equality or liberty, but on confidence 
that a free play of political forces will in the long runmake for justice, must be 
distinguished from the consensus which is necessary and may be discerned within the 
irec play of these competitive ideas and forces, It is a consensus which expresses 
itself in the implicit consent, which the various factions in a free society give tc 
a mode: of government, which allows particular governments to be established and 
overthrown by the giving and withholding of explicit consent. The source of this 
confidence and implicit consent is the ability of the government » With such hazard- 
ous alternations of particular governments, to preserve the stability of the com 
mnity and to establish justice in the long run and in the wider view. 
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But all these forms of confidence and consensus in a democratic community are 
‘not possible if there is not a measure of consensus within, rather than below or 
above the free play of competitive or even contradictory social and political 
forcese We are thus brought by what may seem a circuitous route to the real 
issue of the problem of consensus in a democratic community. That problem concerns 
the measure of consensus within the very differences of opinion and interest which 
are allowed free play in a democratic society. This is the core of the problem of 
consensus. For if the differences are too wide, the party conflict may become 
so acrimonious that each side accuses the other of disloyalty to the common good. 
And if there is no consensus in the religious and cultural traditions which are 
effective below the level of political conflict, contradictory moral and religious 
convictions may also destroy the unity of the community, as indeed they did in 
the new state of India. 


IV, The Problem of Consensus within the differences expressing themselves in a 
free society on the cultural, political and economic level of community. 


(A) The Problem on the Religio-Cultural Level 


Only our own nation made religious liberty a basic form of freedom in a dem~ 
ocratic society as one of the foundations of liberty itself. And even in our own 
nation it was thought wise to offer the framework of religious liberty not in the 
Constitution but in the "Bill of Rights" which formed the first and more important 
amendments to the Constitution, once the adhesion of the various states to the 
federal union was established. In Burope, the idea of religious liberty had a 
more tortuous history. When Renaissance and Reformation destroyed the religious 
unity of Buropean culture, the religious wars were ended in the treaty of Westphali< 
only by the expedient of guaranteeing the unity or uniformity of the integral 
community through the principle of cuius regio eius religio. The faith of the 
prince determined the nature of the particular version of religion which could be 
professed in the integral community. In France the religious wars of the 16th 
century proved the impotence of this principle to contain the danger of eivil 
strife arising from religious differences. These dangers prompted Jean Bodin to 
accentuate the principle of monarchial absolutism, which had indeed been the 
instrument of the gradual emancipation of the French nation from Papal rule. Bodin 
used it to secure the unity of the community against the perils of civil strife, 
arising from the religious diversity of the nation, Religious unity was indeed 
preserved until the 18th century revolutionary movement challenged both the 
established religion and the traditinnal order, armed with the secular idealism 
and utopianism of the Enlightenment, the last fruit of the Renaissance, 


| in Great Britain religious pluralism was delayed beceuse the Tudor monarchy, 
the agent of English autonomy from papal rule used the quasi-Catholic Anglican 
establishment as an instrument of its unity. The war with Spain under Elizabeth's 
reign placed Catholics under the suspicion of disloyalty to the nation, and the 
Puritan sects were suppressed because of their radical opposition to monarchy. But 
the Elizebethan settlement could not prevent the political and religious conflict of 
the Cromwelliian revolution, The multitude of the sects in the Cromwellian arny, 
created the necessity of toleration as an instrument of national unity, though 
only the independents fervently believed in toleration, The restoration under 
Charles If established the Anglican church again but did not snuff out religious 
Len which gradually, like liberty, “broadened down from precedent to 
recedent, | 


The religious liberty guaranteed in our first emendment was the consequence of 
the multitude of Christian sects in the American colonies; and of the 


religious and secular theories of toleration first elaborated by Roger Williams of 3 
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pghode Island and of William Penn in Pennsylvania, and of the disestablishment of 
the Anglican church in Virginia, encompassed by Jefferson's deistic rationalism and 
the radical Presbyterians of the "great awakening" for whom Madison was the politi~ 
cal spokesman. 


Despite the fact that religious toleration was prompted by necessity, that is 
the mitipLicity of the sects in the colonies and by rational and religious theories 
of toleration, it should be observed that the toleration would nobhave been possible 
jn the long run, if the various religious traditions did not exhibit a certain con~ 
sensus under and within their differences, Where this consensus is lacking (as it 
yas, for instance, in the new state of India) tolerance may become strained and the 
divisive possibilities of pluralism may threaten the community, The three main 
religious traditions of our nation have a consensus because they are all drawn from 
a common Biblical source, The religious and theological interpretations may be 
very great but the moral convictions are not so great, The community is, of course, 
particularly interested in a moral consensus, which is the basis of all its politi- 
eal morality. The most obvious consensus is on the institution of monogamy, This 
consensus is so solid that when the Mormons claimed the right of practicing poly- 
gany in the name of religious liberty, they were refuted by our Supreme Court, de- 
spite the fact that our Constitution did not ordain monogamy as our standard. The 
Mormon experience rather proves the thesis of the late Charles Curtis, that every 
nation has a kind of "natural law" of its own, composed of various congruent and 
even incongruous traditions, (Charles Curtis, "Law as Large as Life", Simon and 
Schuster, 1959). Where the traditions are different, as for instance in the 
Catholic standard of the dindissolubility of marriage and in its prohibition of birth 
control, some minor frictions occur, though not serious enough to shake the basic 
consensus, Nor does the Protestant individualism, in dealing with problems of 
justice, contrasted with the more consistent emphasis on political control in the 
Catholic and Jewish tradition offer a greater hazard than to furnish some grist for 
the mills of party conflict between the more collectivist and more libertarian 
perties, which we must consider in another context, that of the problem of consensus 
in political and economic debate in a free society. 


An important consensus between the biblically oriented religious tradtions is 
the common conviction that historic responsibilities are important because our 
life in history is meaningful, In this, the Western religious tradtions differ from 
the mystic other-worldly religions of the Orient. This consensus furnishes one 
basis for the historical dynamism of the Western world, It also makes for the 
dubious by-product of this dynamism, namely fanaticism. For it 1s difficult to 
relate historic tasks to the religious sense of an absolute good, as given in 
the "Will of God", without confusing the absolute with historically conditioned 
values and historically proximate ends, The Catholic form of the Christian faith 
always threatens to disturb this consensus by its belief in an inflexible "natural 
Lew", which can be adjusted to historical contingencies only with great effort. 
Liberal Protestantism and secular liberalism imperils the consensus by their 
various forms of utopianism, that is, by the hope of establishing a reign of 
perfect justice on earth. In thecase of liberal Protestantism and some forms of 
secular idealism, the utopianism is "soft", expressing itself in unwillingness to 
participate in any of the morally ambiguous strategies of government, property and 
wer by which men seek to establish a relative justice, a tolerable order in security 
in a world of self~seeking men, and particularly of self-seeking communities, 


Jhe fact that there has not been mach difference between liberal Protestantism 
énd secular humanism on the problem of utopianism, and the fact that the Jacobin 
type of utopian fanaticism made democracy difficult in France and presented the 
World with a prelude of commmnist fanaticism, proves, inter alia, that we mist deal 
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not only with the three greet religious traditions, but with the secular humanism 
‘avising in the Renaissance and having its impact upon our politicai institutions 

jn the period of the Enlightenment, Crane Brinton (in his "History of Western 
Morals", Harcourt, Brace and Co., 1959) is quite right in placing the Enlightenment 
jn the general category of "Christian idealism". We needed the radical emphases 

of both sectarian Protestantism and secular idealism to challenge the traditional 
injustices of the old agrarian-monarchial societies, usuaily sanctified by cor 
placent forms of religious faith, wnether Cathvlic o- Protestants but ws had 

also to guard against the utopian fanaticism of both these forms of faith, as 
expressed in both the Cromvellian and the French revciuticn. One of the virtues 

of the give and take of a free society is that it se;arates truth from error in all 
the traditions by the creative effect of common experience. Our own Jefferson was, 
in some respects, as utopian as some of the French Jacobins, and some of his 
illusions about man and society were as soft es these of Locke, But in the party 
conflict of the new nation, Jefferson learned something fron the "realism" of his 
arch foe, Hamilton, The latter did not iearn from Jeffersons; but, fortunately, 
James Madison, basically in agreement with Jefferson, but sharing Hamilton's 
enthusiasm for the Federal Union, provided both a personal and constitutional 
consensus for these contradictory viewpoints. These events in our own American 
history prove not only the creative possibility of contradictory viewpoints en- 
riching a consensus. They also prove that secular humanism mst be regarded as a 
fourth of the four religious or cultural traditions, Furthermore, they reveal that 
the problem of consensus daals as frequently with the question of how to establish 
a tolerable harmony as with the question about the nature of the common good, 


The problem of the strategies of establishing a tolerable harmony in the com 
munity deal, not with the nature of the common good, but with the question of the 
limits and the possibilities of ments virtues and benevolence and with the neces- 
sity of dealing with the residual self-regard of even the most virtuous man, by 
beguiling, suppressing or harnessing self-interest. On these questions, orthodox 
Protestantism seems to run the danger of being tempted by its pessimism to espouse 
political absolutism, while both sectarian Protestantism and the Enlightenment 
are always on the edge of utopianism, of either the fanatic or the sentimental 
veriety. Catholicism, on the other hand, has a balanced view of the nature of 
political man, but is tempted to make a too absolute distinction between his 
"eternal" end and his "temporal" one, the one guarded by the Church and the other 
expressed in the political order, The most significant forms of political consen~ 
sus in Western history, on the problem of the human stuff with which politics mst 
deal, have undoubtedly embodied insights which have been drawn from all the religiov 
and secular traditions, Radical Calvinism and the Enlightenment being the chief 
ingredients of the political philosophy which informed our founding fathers. 


The religious pluralism of our nation, making necessary and being consequent 
upon, the constitutional grant of religious liberty, justified itself by prompting 
the various versions of Biblical faith to an enthusiastic loyalty to the nation 
end to the democratic state, We have previously defined this patriotic loyalty as 
the most minimal form of consensus for all types of community, whether traditional 
or democratic. The acceptance of the Catholic minority of a secular state, so 
mich at variance with the Catholic traditions, seems to have been prompted by its 
preference for such a state instead of one which was based upon specifically reli-~ 
gious but anti-Catholic premises. It was also encouraged by the great prosperity 
of the church in the American climate, ‘This prosperity prompted two leading 
Catholic leaders of the last century, Archbishop Ireland of Minnesota and Cardinal 
Gibbons of Maryland, to espouse the principle of the separation of church and state 
from a Catholic viewpoint, This espousal was too heretical in terms of the Catholic 
dogma and was subsequently disavowed (In Ryan and Boland, "Catholic Principles of 
Politics"), The disavowal and the reaffirmation of the traditional dogma still 
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still generates anti-Catholicism among non~Catholics on the ground that the church 
is not loyal to the principles of our democracy. Some extreme Protestants and 
secularists also challenge the loyalty of the Church on the ground that it is be~ 
holden to a "Foreign Sovereign,” But on the whole, no religious community is ex- 
cluded from the consensus because of suspicion of its loyalty, either to the nation 
or to the principles of our democracy, It may be worth mentioning in passing that 
both the Episcopal and the Methodist church suffered from the onus of the suspicion 
of their loyalty during our war of Independence, The Church of England suffered for 
obvious reasonsg and the Methodist church because of John Wesley!s condemnation of 
the American revolution. Both commmions rehabilitated themselves in brief time in 
the esteem of the nations; and the original tension, caused by the suspicion of alien 
loyalty was overcome by the establishment of independent ecclesiastical governments 
within the nation, Only the Catholic church, with its universal or at least supra- 
national organization, is still subject to these suspicions, Perhaps this reveals no 
more than the jealousy of the modern nation about any loyalty which may seem to 
qualify loyalty to the national community. But the lack of consensus usually is 
expressed by the critics of Catholicism in terms of Catholicism's lack of loyalty, 
not to the nation, but to the principles of democracy. 


B. The problem of consensus on the Political Level 


The most obvious character of a democratic society is its willingness and 
ability to allow a free play of competition between politicel parties, expressing 
different and sometimes contradictory views of the nature of the community, the 
principles of justice which should apply in the organisation of the community, and 
the methods which should be used to arbitrate their conflicting claims, The ques~ 
tion is whether the problem of oonsensus is relevant to the field of political con- 
troversye The answer is that political freedom is not compatible with stability, 
if there is not a general confidence that such freedom is not a hazard to stability; 
and if there is not a consensus within the differences, which will prevent the 
party conflict from destroying the stability of the community, Confidence in the 
stability of the government which allows various parties to challenge any ad hoc 
solution of a problem of justice and permits as hazardous alternation of the 
authority of particular governments under the implicit consensus or confidence in 
this form of free government, is partly determined by the presence of at least a 
minimal consensus within the differences of the political parties, If the differ- 
ence is too great, the party conflict will threaten the stability of the community, 
A comparison of the three great Western democracies in regard to the residual cone 
Sensus under the political differences, will therefore be instructive, 


Of these three democracies, the French democratic government has been most un- 
stable, partly because the party differences were too great, and partly because 
none of the forms of government, including two empires, one constitutional monarchy 
and five Republics existed long enough to secure the authority and prestige 
which is derived from the implicit consent of the whole people, In all European 
democracies, three general political movements expressed themselves: the first 
was drava from the old aristocratic tradition, based on lended wealth, ‘The second 
was rooted in the interests of the rising business classes, and the third from the . .. 
industrial workers, The peasant class of Europe played a varied role in the politi- |... 
cal, Suruggles of European democracies, Sometimes they represented the conservative — 
tradition, occupied by the landed aristocrats before the revolution, ‘Sometimes 
thoy even supported fascist tendencies in opposition to the collectivism of the 
Workerss The middle classes of rising business men expressed themselves politically - 
“1 opposition to all confluence of political and economic power in traditional | 
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sm and ultimately in a consistent laisses faire doctrine of economic 
The working classes were from the beginning of the modern era to this 


mercantili 
Liberty 
day more collectivist and equalitarian. 


- In France, despite the violent elimination of the aristocratic force in politic 
the ideological differences between the parties were wider than in England. The 
conservatism of the peasants prevented the organisation of stable governments, 
envisaged by the radicals who conceived the constitutions and the abortive Paris 
Commune heralded and inspired the ideological rift between bourgeois and proletar~ 
jan elements, which prevented stable government not only in France but in hany of 


the Western nations, 


' The predominantly economic roots of political differences would seem to in- 
dicate the necessity of analysing the problem of consensus in the realm of economics 
end politics as a single realm, But the fact that there is a struggle in a free 
society, purely in the realm of economic power and interest, as well as in the 
realm of political power, makes it advisable to separate the two realms provision~ 
ally, end deal with the political struggle first, but with a full consciousness 
that economic interests are the most important motive forces in the political 


realm. 


The French revolution gave the competing economic political interests a clear. 
er ideological color than either the English or American revolution, The problem 
of consensus was therefore more difficult in France than in the other great 
democraciese In fact, the revolution made ideological distinctions so precise 
that the consensus of a common partriotism was easily obscured. Ideological 
differences, rooted in economic interests were aggravated by the unresolved con~ 
flict between clericalism and anti-clericalism, the consequence of a struggle, 
in which the traditional medieval society was challenged by a completely secular 
revolutionary movement, without the mediating influences of radical forms of reli- 
gion as in Cromyellian England and the American colonies, The contradiction be- 
tween Clericslism and anti-clericalism was, in fact, so great that even the emer- 
gence of a radical Cetholic party after the Second World War, the M.R.P., did not 
create a consensus left of center between Catholics and secularists. The education 
al. issue prevented a consensus among the "progressive" or "liberal" parties, | 


It is interesting to note that the effort of the revolution to turn the | 
absolute monarchy of the Bourbons into a constitutional monarchy under Louis XVII, 
failed despite the pathetic efforts of the king to submit to the revolution, 
largely because the emigre aristocracy, under the leadership of the King's brother, 
tainted the monarchial symbol with the taint of class treason, by calling on the 
monarchs and aristocrats to come to the imperilled king's aid, Thus Louis XVII's 
doom was sealed and the importance of the patriotic factor in a democratic consen- 
sus was revealed, 


The importance of the factor of a common patriotic loyalty is even more 
clearly revealed by the failure of the various constitutions to solve the problem 
of order within diversity, by endowing the governments,designed to preserve order 
against party anarchy with such absolute power.in the case of the two Bonapartist 
empires and even in the constitutional monarchy of Louis Phillipe, that in reactior 
the democratic movements constructed an unstable parliamentary democracy with no 
Stable leadership at all. Only De Geulle, in the recent past or present, has _ 
forced a tolerable solution of this problem of patriotism and democracy, by forciry 
the nation to accept the new constitution providing for a stronger executive power 
(significantly by the time-worn Bonapartist device of a yes or no plebiscite), 


a 


Fortunately, he validated this choice of the nation, dangerous as it is, by combin- 
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ing dictatorial powers with democratic imagination, in saving the nation from a 
second peril of civil war on the unresolved issue of Algeria, Clearly DeGaulle, 
has revealed not only that a healthy democracy requires a minimal consensus within 
the parties at contest with each other, but Also that a society, lacking this 
consensus can be saved from civil war, by a strong executive who can himself ex- 
press a minimal consensus above the party conflict. If not, a democratic society 
is forced to choose between an enforced order or anarchy. It may be stated as 
an axiom of the political order that a community will choose the former, rather 
than the latter, so long as it has some freedom of choice, for the simple reason 
that order means existence and chaos is tantamount to non-existence, Perhaps the 
French situation proves that a minimal consensus makes a semi-dictatorial order 
a possibility that the absence of any consensus creates the possibility of un- 
mitigated despotism (as in Germany in the Nazi era), and that a greater degree 
of consensus among the canpetitive political groups, makes democracy possible. 
Thus one must come to the conclusion that the degree of consensus establishes the 
degree of freedom which a community can afford. For, while freedom is a necessity 
of justice, it is obviously a luxury for communities who are at the edge of the 
abyss of chaos. For freedom represents a form of potential anarchyby the presence 
of various forces of mutuality and consensus within and above the competing 
social and political forces. 


If the history of France, dramatically culminating in th present Gaullist 
democratic dictatorship, illustrates the possibility of preserving a minimal degree 
of freedom in a nation which enjoys only a minimal degree of consensus among the 
competing political forces, the other two western democracies with long traditions 
of free institutions. Britain and the USA illustrate the possibility of increasing 
the degree of democracy in a proportion to a more solid degree of consensus among 
the competitive political forces. | 


The solidity of the free institutions of Britain are perhaps more impressive 
than our own, not only because we have drawn many of our democratic resources from 
British history, but becasue the British democracy has been able to draw the 
traditional aristocratic tradition within the democratic consensus. In comparison, 
France violently destroyed this tradition, while we, growing great upon a virgin 
continent and our community was essentially middle class, The European landed 
aristocracy of the southern states was not powerful. Among our founding fathers 
Washington and Jefferson significantly represented this tradition, but Jefferson, 
in any case, was a convinced democrat, influenced by the Enlightenment.- The 
aristocratic tradition was furthermore dependent upon the institution of slavery, 
and was liquidated by the civil war. Henceforth we were consistently middle class, 
Our conservatism, from the days of Alexander Hamilton, the real founder of the 
federalist party, represented the conservatism of the business interest, It 
lacked the sense of NOBLESSE OBLIGE of the European aristocracy, and was therefore 
more individualistic than European conservatism. But it also lacked the conservatis) 
which was drawn from the feudal economic order and the monarchial political order. 
In Britain on the other hand, cmservatism was drawn into the democratic consensus 
by a series of fortunate historical developrents. The aristocracy had gained the 
Specific recognition of certain rights from a reluctant king at Runnymede, and the 
"great Charter," thus became the basis for a constant assertion and extension of 
the rights of the nobles against the "royal prerogative." ‘The effort of the Stuart 
kings, James I and Charles I, to assert the classical monarchial doctrine led to 
& counter assertion of the rights of the aristocracy. Thus even before the Crom- 
wellien rebellion of the 17th century, Sir Edward Coke, in his Institutes, elaboratéc 
the thesis that the royal power was bound to recognise the rights of the nobles as 
long established "rights of Englishmen." This aristocratic democracy of the 
British parliament, consisting of "Lords and Commons" gradually broadened down and 


the Connon people achieved more and more rights, partly through the contest between 
king and nobles, 
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The whig aristocracy, which was the instrument of establishing a consensus 
between the aristocratic and the democratic tradition, was partly the fruit of the 
century-old tutelage in the responsibilities of government and opposition to the 
royal prerogative, created by this tradition, symbolized but not created by the great 
Charter. It was also partly the consequence of the decimation of the old aristocracy 
in the lethal "War of the Roses." This made for the recruitment of the business 
community into the old aristocracy, Thus Britain attained a social mobility within 
the feudal structure which no other European nation attained. Whig democracy combine 
with the aristocratic tradition was thus partly the fruit of this social mobility 
and partly the consequence of the older tradition of a responsible aristocracy, 
which shared with the monarch, the rule of the nation. The symbol of this joint 
rule was the maxim, "The King in Parliament." 


The growth of industry in Britain in the 18th century and the early nineteenth 
century gradually transformed the whig party into the liberal party, as an organ 
of middle class commercial and industrial interests, The Cromwvellian rebellion 
divided the gentry between the royalists and roundheads, though on the whole, 
Cromell's parliament was supported by the "city," while the army composed of both 
Presbyterians and left wing Puritan sects, was to the left of parliament, as 
parliament was to the left of the royalists, The rebellion was a revelation of the 
breakdown of the cmsensus so necessary for stability in a free society. And the 
lack of a consensus in the revolutionary ranks made the Cromwellian dictatorship 
necessary as an instrument of order, But the fact that a restoration of the "old 
order" was possible, reveals that there was sufficient democratic leaven in the 
old aristocratic tradition, to prompt the nation to restore this peculiar blend of 
monarchism, aristocracy and democracy, This was done definitively in the constitu- 
tion of 1688, which placed William and Mary on the throne by the action of parlia- 
ment. Henceforth the power of the cron gradually eroded until it has become in 
this latter day but the symbol of the majesty of government, and of its continuity 
above the alternation of particular parliamentary governments, created and over- 
thrown at the will of the sovereign people according to the democratic principles of 
John Locke, No better illustration in history can be found of the gradual growth of 
the democratic consensus, powerful enough to erode by gradual process, both the 
power of the monarchy and the political authority of the aristocracy, The liberalis: 
which was the final fruit of Whiggery was resilient enough even to accomodate for 
a tine, the political interests of the rising industrial classes, who, incidentally 
did not achieve full rights of suffrage until the Reform Bill of 1832. But the 
prestige and power of the monarchy was still so great, despite these developments, 
that our founding fathers could caste George III in the role of a despot, though 
their quarrel was obviously not with the King alone but with the king and parliament. 


This is a sketchy and inadequate description of an historical process, which war 
able to draw aristocratic and commercial or middle class interests into a democratic 
consensus and was finally able to deflect the revolutionary impetus of the industrial 
Classes into the same consensus. The Parliamentary Labor Party, composed of Trade 
Unionists and middle class idealists, developed in the early part of the century, 
and had sufficient strength at the end of the second world war to defeat the bril- 
liant architect of the allied victory, Mr. Winston Churchill... The old semi~aristo- 
cratic tradition, on the other hand had sufficient strength to take over the Labor 
Party's program of a "welfare state »" but discard the more dogmatic socialist 
Program of the nationalization of industry. The consensus on the welfare state is, 
incidentally, not a unique British achievement, represents a typical consensus 
of all western democracies » whether capitalist or socialist in theory. Its signifi-| 
cance lies in the fact that all parties have recognized the moral and political 
tesponsibility of the community for minimal standards of security for all citizens, 
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Politically it represents the effect of the diffusion of political power through 
universal suffrage, upon the inequalities of economic power, created by the ever 
growing aggregrates of industrial enterprise in a technical civilization, 

The gradual establishment of such a consensus, with sufficient resiliency to 
accomodate the interests and the growing power, first of the middle classes and 
then of the industrial workers, was made possible partly by empirical spirit, which 
dissolved the ideologies and dogmas of right and left. Partly the consersus is the 
fruit of a deep tradition which 1: fted the monarchiai symbol above party strife and 
made it the symbol of the most persistent and necessary consensus in any societys 
the consensus of loyalty to the comunity, and to the state as a genuine instrument 
of the whole community. 


In our own nation a viable consensus betweenthe class of capitalists and the 
industriel workers was really more cifficult for want of the oblique relation of 
the aristocratic tradition of NOBLESSE OPLIGE, The party struggle took place betwee 
the individualism of the middle classes and the collectivism of the workers, The 
social mobility of the American cormunity, did however prevent the collectivism of 
the workers, The social mobility of the American conmunity, did however prevent 
the collectivism of the workers from developing a consistent Marxist dogma, inspired 
by class resentments. It is significant that the "class struggle" only seriously 
challenges the democratic cmsensus when the inequalities of an industrial civiliza- 
tion are superimposed upon the class structure of a feudal sociaty, in which social 
snobbishness causes resentments which no sense of responsibility of an aristocracy, 
previously extolled, can overcome, 


In our own nation the "factions" our founding fathers abhorred, grew into the 
Federalist and the Republican party as early as the second Washington Administration. 
It was a revelation of the divergent class interests of the Merchants, whose real 
leader was the aristocratic democrat, Thomas Jefferson. The American industrial 
workers have never developed a party of their own, though since the "New Deal" 
the democratic party is partially a vehicle of their interests, The party conflict 
from the early days of the Republic, despite acrimonious controversies between 
Federalists and "republicans" had an underlying "patriotic" consensus, the symbol 
of which was the equal devotion of Jefferson and Hamilton to the federal constitutior 
This consensus is a common heritage in the early days of the independence of an 
ex-colonial nation. The failure of the consensus te protect the unity of the nation 
was occasioned by the slavery issue which separated the smthern agrarian interests 
from the western and northern agrarians, and drove the isolated slave-owners to the 
desperation of a rebellion, The victory of the north under a Republican president 
made Republicanism the dominant party of the nation for most of the 19th century. 

It expressed the interests of the growing class of capitalists plus the land-hungry 
farmers. Thus the Republican party untied the individualism of both the capitalists 
and the agrarian individualists, The presuppositions of these individualists were 
contradictory to those of the growing army of industrial workers, who were the 
Victins of any dislocation on the increasingly intricate industrial complex of ° : 
enterprises, 


It is certainly significant that this contradiction between individualistic and 
collectivist theories and between libertarian and equalitarian conceptions did not 
create the rift, which occasioned in many parts of continental Europe » hor for that 
natter, the rift, signalized by the Civil Var over the slavery issue, The question 
arises whether some underlying consensus under or over the differences guarded the 
unity of the nation, Perhaps the open conflict of the Civil War over the slavery 
issus was due to the fact that the disaffected minority of slave-owners was geo- 
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graphically localized in the southern states and that it had the ideological 
traditional support of the idea of the Rights of the states, made honorable by the 
fact that the Jeffersonian democrats had used it as an instrument of democracy agains 
the proto-Republicans, the Federalists. The loyalty of Robert E. Lee to the state 

of Virginia, though he hated slavery, amy be symbolic of the importance of this 
factor in breaking the consensus of the nation. : 


But these unique circumstances in regard to the slavery issue do not explain, 
why our industrial workers, suffering from injustices of early capitalism, as 
developed in America between the Civil War and theFirst World War, did not become as 
rebellious as many of their European brethern did, and why they did not even elaborat 
a mild form of revolutionary politics to express their resentments. What elements 
of consensus operated to persuade them that they "had nothing to loose but their 
chains?” One part of the answer to this question reveals a basic element in any 
democratic consensus: the confidence that the system of government will in the long 
run make for justice, even though in the short run a portion of the population feels 
itself defrauded, The social mobility of the nation, the opportunity of any member 
of the working class to move up in the economic and social hierarchy, the myth of 
the section hand becoming a railroad president, with its political counterpart of 
"from Log cabin to White House," expressed the confidence in a long-run justice 
through individual opportunity, which partly negated and obscured the collective 
class desperation, operative in less expanding economies end less open societies. 


This form of the confidence in a long-run justice, is an imperative part of any 
effective consensus. 


The increasing political and economic power of the workers, and the gradual 
concessions of the manager Class to the necessities of a collectivist economy, 
involving the corosion or rejection of the traditional ideology of economic liberal- 
ism, has contributed to an ever widening and deepening consensus in all western 
democracies, both parties have accepted the compromise of the welfare state and of a 
nixed economy, so that the points at issue become very narrow. Empirical tests and 
common experience have diluted the dogmas of each side, Furthermore each side 
recognizes the inevitable ideological bias of both sides so that modern democracies 
are even to incorporate the wisdom in their cmsensus, that contradictory emphasis 
are necessary about the nature of justice and about methods of athieving it, if true 
justice transcending ideological biases is to be achieved. 

This brief survey of the effectiveness and necessity of a consensus in a free 
society, as it is displayed in the three great democracies of the west, reveals the 
importance of a consensus below the level of conscious political thinking and consist: 
primarily of ethnic and linguistic homogeneity. We have neglected, for want of 
Space, those types of free societies which have achieved stability without ethnic 
homogeneity. Switzerland and Canada are the primary examples of national stability 
cespite such a consensus, The analysis if correct, also reveals the necessity of a 
minimal political consensus which traditional and free communities share and which 
Consist of loyalty to the community on the one hand and confidence in the government 
on the other hand, as a legitimate mouthpiece of the community and as an effective 
instrument of order, since order is the primal desire of all communities, whether 
traditional or democratic, The reason that order is so imporvant is that it ex~ 
presses the conmunity's survival impulse, chaos being tantamount to non-existence. 


Derocratic communities distinguish themselves from traditional communities in 
Fo pe justice as well as order from the government, though no one has adequately 
élined what the Aristotelian principle of justice in terms of "giving each man his 
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due" may mean in application to specific circumstances. It is precisely on this 
question that party contests are allowed in a democratic community, though the 
stability of the community is threatened if the definitions of justice by various 
parties is to contradictory, and if confidence is lacking that the government 
will serve justice in the long run, even though in the-short run portions of the 
community may feel defrauded. We have, in addition, affirmed that a democratic 
comunity, which allows and must allow religious and cultural freedom, must enjoy 
a certain degree of consensus underneath the religio-cultural differences, if 
stability is not to be imperilled. If these various tests are met a democratic 
society is obviously more stable than a traditional society, in which some religious 
vitality or economic interest or political ideal is bound to be suppressed in the 
interest of peace and order. 


It would be advisable to test this formulation of the problem in terms of 
comparison with the democratic nations, and the undemocratic nations of Europe and 
the budding nations of Asia and Africa. Of the undemocratic nations of the past, 
Russia end Germany offer the most interesting exemples of the breakdown of 
traditional governments. Both were absolute monarchies, with quasi-constitutional 
parliaments "granted" by the monarch as a concession to the rising middle class 
but lacking real authority; in both the military power was allied with the monarchia 
power. Both governments broke down under the exertions of the first world war. 

The immediate cause of their collapse is a reminder that one must add to the source 
of prestige of a government not only efficiency but the ability to defend the nation 
against its foes. Order without justice breeds resentments; but resentments do not 


become vocal until obvious inefficiency and military defeat lower the prestige of 
the state. 


In both cases & nonetraditional government was formed, in Germany a democracy, 
end in Russia ACOMMUNIST DICTATORSHIP. The Weimar Republic offers an instructive 
example of the failure of the democratic government to gain sufficient consensus to 
insure the stability of the community. The Republic was “ideally” democratic with 
proportionate voting etc. But the multiplicity of parties made for lack of stabilit, 
in the government; and the failure of the government to assert its suthority over 
the army, and its increasing dependence upon an undemocratic army for its stability 
further debased its prestige. Democracy was thus incapable of dealing with the 
sever consequences of the world depression and with the mood of desperation of 
@ defeated nation. The parliamentary regime fell victim to the Nazi tyranny, which 
came to power by partially legitimate means through the conspiracies of- a disloyal 
army, ebetted by an army hero in his dotage, President Hindenburg. He was 
ironically elected to heal the breach between the traditional and the new regime. 
Consciously loyel. to democracy but bound to military traditions, he proved to be 
the avenue through which a fanatically undemocratic movement could march through 
the bastions of a democracy (see Wheeler Bennett's "Nemesis of Power"). ‘The 
final defeat of this fenatically nationalist movement in the Second World War is 
a matter of history and does not concern us here. In the context of this study 
the new Bonn democracy, arising from the ruins of this defeat » and achieving a 
hore genuine health than the Weimar Republic is instructive. The complete collapse 
of the aristocratic-military tradition, eliminated one factor which prevented an 
adequate consensus in the Weimar republic. The economic health, contrasted with the 
economic crisis of the Weimar Republic, increased its prestige. But above all it wa 
unable to establish a consensus between’ the middle classes and the industrial worker 


larxi st rebellion was liquidated in the nation in which the Marxist rebellion 
was first conceived, This great stability upon a basis of broad consensus on 
Cconomic problems, was achieved despite the fact that the nation suffered from a 
grievous division of its traditional unity, with one portion of the nation felling 
under the rule of the traditional Russian foe. 
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In Russia the breakdown of the traditional order led to a new form of undemocrat> = 
society under the dictatorship of one party, ostensibly serving as a surrogate for 
the messienic "proletarian" class of the Marxist apocalypse. It would be idle to 
speak of this dictatorship in the context of a study of a democratic society, 
if it were not for the fact that this totalitarian society reveals some promise of 
developing, not into a free society, but into a form of totalitarianism which is quite 
different from the Nazi despotism. 


This development, which refutes our simple categories of "free" and "totalitaria 
governments is caused by three factors in the anatomy of soviet totalitarianism. 
The first is the growing technical competence of the new society, giving the govern- 
ment prestige end something like "implicit" consent for its rule, and putting it. 
in a slightly different category of those governments which are ruled by the power 
of "force and fraud." There seems to be a wide consensus, derived from its obvious 
technical success. The second new factor is the educational revolution which offers 
the opportunity of educational advancement to all. children according to their 
intellectual capacity. This revolution assures the consent of the younger generation 
to its rule and incidentally creates classes of technically competent citizens, who 
mney not be immediately politically critical or competent, but which, in the long run, 
are bound to change the despotism into something quite different from the Tsarist 
despotism in a moribund society. The third factor is the remnant of democracy in 
the communist party itself, established by Lenin's principle of "democratic centralis 
It was destroyed by Stalinist despotism, but the fect that Krushchev triumphed in the 
rivalries among the post Stalin oligarchs by appealing successfully from the "Pres- 
idium" to the central committee of the party and that the Polish Gomulkea was re~ 
established in power by the Polish central committee of the party, give the observer 
reason to speculate hopefully that the communist system is at about the same 
stage as the English democracy was at the beginning of the 18th century, when Sir 
Robert Walpole artfully managed the aristocratic oligarch which ruled Britain. 
Perhaps it is not too hazardous to mention a fourth factor making for a more democrat 
consensus. That consists in the agreement of the various oligarchies of Russia, 
political, military and managerial that they will not again be ruled by terror. Even 
the rivalries between these various oligarchies may contribute to a more “open" socie 


The present Communist boss, Krushchev, has gained his precarious eminence, on 
the one hand by exploiting the prestige and the fears of the supreme political 
oligarchy, the communist party leadership. This does not offer mich hope for the 
development of an "open" society. But on the other hand he has gained his eminency 
by en artful exploitation of the consensus between these various oligarchies. This 
is a rather ironic reversal of the originel Marxist dream of a perfect democracy, but 
it does suggest the embryo of a democratic consensus. Only an artful politician, suc 
es Krushchev, cen operate in this field of politics, and not a terrorist like Stalin. 
Thus there is more than one reason for regarding the Soviet system, not as a demo~ 
cracy in the making but as something different from the despotism of either Hitler 
or Staelin. The important issue is always whether differences of viewpoint are 
forcefully suppressed or whether a consensus is found between them which will offer 
the basis of stability without suppression. 


The chances of democratic consensus 
in the new netions 


The steble national communities of the West, have, as we have noted, linguistic 
end ethnic factors of cohesion below the level of conscious political life; and 
they have been able to become successful democracies only, inasfar as their religio- 
cultural aifferences exhibit an underlying consensus, and their economic and politica 
life is characterized by a competition of interest and conflict of parties can take 
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place under the presupposition of a consensus of patriotic loyalty and confidence = 
in the system of free government. This consensus prevents free societies from 

falling into anarchy. The degree of required consensus can not be exactly defined 

pecause it varies with time and place and the relative strength and weakness of the 

consensus on the various levels of the community's life. 


Modern national communities, emerging in Asia and Africa, universally desire bot 
national independence and technical competence, but it may be questioned whether they 
have sufficient consensus, both below and upon the level of conscious political 
thought, to make the western pattern of democracy compatible with their stability. 

It will be remembered that the first western nation, particularly England and France, 
used royal power, rather than democratic institutions, as the instruments of integral 
nationality. The business classes, which initially supported the royal power 

against the nobles for the sake of creating a larger and economically more viable 
integral commnity, finally destroyed the royal power and became the initiators of 
democratic governments. The question now is, whether the high degree of literacy, 
required to sustain a democratic consensus, is immediately available to the new natic 


The most effective instrument of community, in the contest between the new 
nations and the old sovereignties of church and empire, the printed word was most 
potent, if only because it helped to createzm single language, which triumphed over 
the various dialects. This linguistic consensus is a minimal requirement of any 
free society, together with the literacy, which makes a linguistic consensus effectiv 
Of the new nations, even the comparatively healthy democracy of India, must avail 
itself of the common language of its former master, as an instrument of cohesion. 

The emerging nations of Africa are generally defective in the linguistic basis of 
national life. Both primitive tribalism and dialéct confusion represent hazards to 
their stability. Primitive tribalism challenges the patriotic consensus of the new 
nations, mnuch as state loyalty in the new American nation, was a threat to the _ 
Federal union. Among the new nations, such nations as Indonesia are defective in 
both geographic, ethnic and linguistic bases of communal consensus. The new nation 
of Ghane, despite its rather impressive parliamentary traditions, bids fair to become 
a "one party" state, because the necessity of overcaming tribal loyalties (of the 
powerful Ashanti tribe in particular) makes the achievement of consensus in terms set 
by the party system of more stable democracies, beyond the reach of the new nation. 


The new nations may be as defective in establishing a consensus within the 
level of conscious polities as below the level of conscious political life. We have 
noted that the original ideological differences between the parties of western 
democracies have gradually narrowed, so that the consensus between the parties has 
become more significant than the residual differences. But this consensus has 
been reached, because the economic differences between the parties have been 
mitigated, partly by allowing the industrial workers organized power in the economic 
realm and partly by political strategies, designed to level down the sharp inequaliti 
of economic life, due to the centralized power of the industrial establishment. 

Western democracies, in short, have greater agreement on problems of justice, 
because they actually have achieved more justice. But this development has been 
due to the greater technical and political competence of the traditional "lower class 
they have become increasingly the beneficiaries of universal standards of education. 
Th the new nations, some of which are wanting in minimal standards of literacy the 
vecanicel and political cametence of the peasants and workers is not sufficient to 
force the achievements of higher standards of justice. Consequently a broad consensu 
on these standards is also wanting. The delicate equilibria of power, which are the 
prequisites of equal. justice, are beyond the reach of nations, which have only 
recently achieved a stable democratic life. The necessary consensus for the 
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achievement of a stable democracy wes lacking, both beceuse of the political incom 
petence of the "masses" and the failure to achieve a viable econonile justice in a 
sociel situation in which the shrewd were tempted to take advantage of the simple. 


One must drew the obvious conclusion, that it is a grave error to regard the 
western style of democracy as a kind of universal noxm which all netions want and Se 
are capable of achieving, if they are not bedeviled by the communist virus. The 
developing nations of the two continents of Asia and Africa need not fall under the 
communist yoke. But we ought to be more conscious than we have been, that democracy 
ana "free elections" are not the simple relevant norms for all nations in every 
stage of economic and cultural development. Many of the non«commnist nations, are 
not in fact Gemocracies. Some of them are governed by military dictatorships, 
others have more traditional non-democratic governments; anc some, which are currentl 
democratic, may not survive as democracies. Their want of the various types of 
consensus may be below the level of conscious political life or it may express itself 
within the economic and political sphere. But in any case their verying ill fortunes 
validate the conclusion that without an adequate consensus on more then one level 
of communal life, democracy cannot be compatible with communal stability. Tyranny 
need not be the only alternative to anarchy. But a democracy without an adequate 
consensus, may be perilously close to the abyss of anarchy. It may be teken 
as axiomatic, that a community threatened with anarchy will resort to dezpotism in 
a final desperate expression of its survival imputse. If this be true, a free 
society flourishes not only through the passion of its memhers for liberty, but 
because two forms of consensus have made freedom compatible with stability and justic 
One form of consensus, that below the level of conscious political life, cannot be 
contrived. It is a necessary "given" in an historic situation. It consists of 
ethnic and linguistic homogeneities. 


A second form of consensus in the religio-cultural life of the nation cannot 
be contrived. If it is completely absent a free society cannot be formed. Never- 
theless if there is a modicum of consensus in the religious sphere an atmosphere 
of uncoerceé. culture can enhance the consensus; and at any rate prompt all sects to 
an equal loyalty toward a religiously neutral state. 


The third form of consensus on the level of conscious political life, is 
partly the fruit of freedom, in the sense that a free society will ultimately 
creste the standards of justice on which a consensus can develop. But-some astute 
political contrivance must prepare for such a consensus; for the justice on which the 
consensus centers is partly the product of a tolerable equilibrium of social and 
economic power. Without such an equilibrium a technical society will aggravate, 
rather than mitigate, the injustices, derived from the impingement of strength upon 
reakness in traditional cultures. For this reason it is foolish to regard democracy 


as it has developed in western culture, as the ideal norm and form for communities 
all. over the world. 
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REORGANIZING THE PRESIDENCY IN 1961: 


A PREVIEW OF THE ISSUES 


Since the 'Institutionalized Presidency" first became a feature of our 
government in 1939, each new Administration has begun with projects of 
"reform," with efforts to improve upon the presidential organization and pro- 
cedures it inherited. In 1945, after Harry S. Truman's succession, dissatisfac- 
tion with inherited machinery ranged all the way from Truman's own distaste 
for prior "secretiveness" and ''sloppiness, '' to Forrestal's desire for a "Minister 
of Defense," to OWMR's abortive plans for "filling the policy gap," to Budget's 
claims upon the role of Economic Adviser. Ensuing statutory innovations -- 
CEA, NSC, NSRB (now OCDM) -- were not White House creations, but they 
certainly were nurtured by the new regime's reformism. In 1952, Dwight D. 
Eisenhower made a campaign issue of disorder at the top of the Executive 
establishment. New methods for the White House, and for NSC, more staffs, ‘ 
committees, paper-flows, a cabinet secretariat, and Sherman Adams followed 
in due course. 


In 1961 all present signs suggest that we shall see a new wave of 
reformism -- certainly in talk, probably in action -- with respect to organiza- 
tion at the presidential level. Whether Kennedy or Nixon wins in November, 
the new President will be a man of very different temperament than Eisenhower, 
and inclined, no doubt, to demonstrate the differences by changes in the 
Presidency's routines and procedures. The new men near the President will be 
no less inclined than were their predecessors eight and fifteen years ago to feel 
they can "do better" than the tired men before them. Moreover, they will find 
ready-at-hand in Senate testimony, plenty of encouragement for altering past 
methods. Judging from its hearings and staff studies up to now, the Jackson 
Subcommittee on National Policy Machinery should produce the most sophisti- 
cated criticism and proposals since the Brownlow Report a quarter-century ago, 
At least it will produce the raw materials for a critique, and thereby feed the 

urge to innovate, Besides, the new Administration will feel pressure from such 
diverse groups as scientists, "urbanists,'’ and bankers for new mechanisms of 
coordination ” ‘at the highest level, '' The pressure is already being generated. 

An NSC in every sphere" bids fair to be the cry next enh especially from 
those who know the least of NSC. 
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Finally, there is the circumstance that most distinguishes the forth- 
coming reform-wave from preceding ones: this time, the outgoing Administration 
is itself to be the source of sweeping plans for a reorganization of the Presidency. 
Whatever Senators suggest, whatever interest groups may urge, whatever the new 
President proposes, Eisenhower has already indicated to the press that he will 
join the ranks of the reorganizers and give Congress his own version of reform 
when it assembles on the third of January. 


If the President persists in this intention, his proposals will be public 
property before his successor takes office. Given his popularity and the dis - 
interestedness he then can claim, an "Eisenhower plan" might well become the 
ground on which the issues are posed, argued, and decided in the next wave of 
reorganization. 


From what is known at predent, this would be an unfortunate eventuality. 
In outline, Eisenhower's planned reorganization is already public property. It 
was put before the Jackson Subcommittee last July by the former chairman of © 
the President's Advisory Committee on Government Organization, Nelson 
Rockefeller. The Rockefeller presentation may have been a trial balloon, but 
as of now Iam informed that it describes what Eisenhower means to offer as his 
legacy next January. Yet Rockefeller's outline can be characterized, at best, 
as a scheme to make the Presidency manageable for an Eisenhower. By the 
same token it obscures, where it does not distort, the real needs of a Nixon or 
a Kennedy. The Governor of New York may aspire to be President, but his 
planning for the Presidency scarcely shows it. If the issues of the institutional- 
ized Presidency were to be decided in Rockefeller's terms, the next reorganiza- 
tion would be notable above all others for the intellectual confusions that it 
brought to public life, and for the institutional entanglements in which it put a 


President, The White House, one hopes, will have some second thoughts before 
next January. 


' But the Rockefeller plan has one great virtue (a virtue, at least, for this 
panel's purposes): it tries to deal in one fell swoop with all the major problems 
of the institutionalized Presidency; its terms encompass most of the persistent 
issues that have plagued the Presidency as an organization since the Second 
World War. Discussion of main features in this plan is thus a most convenient 
way to get at the main issues that need facing as we near another period of 
organizational reform, 


The purpose of this paper is to raise those issues. Assuming that the 
White House still shares Rockefeller's views, the indicated method seems, not 
only convenient, but also timely, 
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The Rockefeller plan can be described, superficially, as an effort to 
secure and stabilize, in institutional form, the roles of Foster Dulles and 
Sherman Adams during the first years of Eisenhower's second term. Or, as 
another way of putting it, this is an effort to obtain the alleged advantageg of 
Herbert Hoover's proposed two appointive Vice-Presidents without the dis- 
advantages attendant on that title. Rockefeller's duo would be, respectively, 
"First Secretary of the Government," and "Executive Assistant to the President 
and Director of the Office of Executive Management"; the one would be presi- 
dential chief assistant on the "foreign side," the other on the "domestic side. " 
Let me deal with these two officers in turn. In so doing, let me note that my 
acquaintance with the Rockefeller scheme rests mainly on his presentation to 
the Jackson Subcommittee (see Rockefeller press release of July 1, 1960, and 
Subcommittee release of July 11). No doubt there are refinements, modifica- 
tions, perhaps caveats, which he did not inject into that presentation. 


Rockefeller's First Secretary of the Government -- a title Eisenhower 
put in circulation at press conference several years ago -- would be, ostensibly, 
a presidential deputy "above the cabinet" lacking statutory powers or operating 
duties of his own, but exercising presidential authority, by delegation, ‘‘in all 
the area of national security and international affairs."' Actually, however, as 
Rockefeller describes him the First Secretary would be both more and less 
than this: more in the sense of Senate confirmation, of authority "to act for the 
President. ... at the Prime Ministerial level,'' of statutory designation as 
"Executive Chairman of NSC" (the President, presumably, becoming “Honorary 
Chairman"), and of statutory status as appointing officer for heads of related 
committees; less in the sense that Cabinet officers and JCS would keep their 
present statutory mandates and their present legal status vis-a-vis the President. 


Here is a model for trouble. This man is made too visible to function 
anonymously as a Harry Hopkins. He is made too accountable to function pri- 
vately, immune from Congress, as a Sherman Adams. Yet without anonymity or 
privacy he is to poach upon the statutory preserves of department heads (and 
chiefs of staff) asserting constitutional authority by delegation. And this he is to 
do not by himself, as one man acting intimately for the President, but at the 
head (thus also at the service) of a quantity of staffs: the personnel of NSC and 
OCB, "a staff of his own," and "all of the interdepartmental planning machinery 
. .. .in the area of national security and foreign affairs. " 


* Historically, the closest parallel for this First Secretaryship is the 
Assistant President" role played by former Justice Byrnes as Director of War 
Mobilization under Roosevelt in 1943-44, But there are significant differences: 
Byrnes had no statutory powers, much less recognition (and he sensibly resigned 
soon after Congress forced them on him), Roosevelt, on the other hand, could 
claim most of the statutory powers being exercised by agencies within Byrnes' 
sphere. The "departments" in this case derived authority, for the most part, 
by delegation from the President; the statutes ran to him. And Byrnes worked 
with a staff of about six; reportedly he thought it large. Byrnes' job was 
improvised by Roosevelt, he accepted it from Roosevelt, and he left it after 
Congress had diluted their relationship by putting it in statutory form. 
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These differences are suggestive. OWM, asa "Sstaff'' office with. 
directive power, has been our nearest approach, until now, to a formal deputy- 
ship in the Presidency. If the First Secretary is conceived as such a deputy, his 
own terms and conditions of employment almost guarantee that he could not sus- 
tain the role. A man in his position would be almost sure to fall between stools, 
too encumbered by his title, statutes, staffs, to be a really intimate (which 
means dependent) aide, yet too removed from any departmental base to fight 

for long, on advantageous terms, with Treasury, the Pentagon, or even perhaps 
State, 


A tendency to fall between these stools has been observable in a succes~ 
sion of staff officers during this past decade: Harriman in 1950-51, Rockefeller 
himself in 1955-56, Stassen in 1956-57, these among others. In each case, 
presidential backing once was strong, but presidential interest or availability 
diminished while the officer concerned had too much staff -- and too much 
business brought by staff -- too many fingers in ongoing, interagency machinery, 
too many fights unfinished, to remain an intimate by shifting gears, like Harry 
Hopkins, or, again like Hopkins, to withdraw into passivity and wait. Yet 
intimacy with "the boss" was the sole link of these officers to power; lacking the 
autonomy and fixed entrenchments of department heads, their power waned as 
the link weakened. Harriman moved to a statutory post; Rockefeller and Stassen 
retired to private life. 


‘This is not to suggest that a First Secretary of the Government could 

fallas low as a mere Special Assistant to the President. But he could fall in 

the same direction, for the same reasons, and he would fall from higher. The 
outward look of his decline might be quite different, but the causation could be 
much the same. A "deputy" holds power as a function of his intimacy; titles, 
statutes, staffs, and ongoing committee work, are enemies of intimacy; they 
also are poor substitutes for departmental bulwarks. Byrnes, a politician to 

his fingertips, understood this very well; so did Harry Hopkins; one suspects 
that Sherman Adams grasped it, too; Rockefeller, seemingly, does not. 


A First Secretary would have two escape routes from these built-in 
dangers to his deputyship: he could raise himself toward a position as Prime 
Minister, in fact, if the President consistently deferred to him, or he could 
reduce State to the status of "his" agency, his "troops," if the Secretary were 
sufficiently pliable, (A Stettinius, for instance, might do nicely.) Judicious 
use of both these routes at once is clearly the best formula; effective use of 
each would make it easier to use the other. Such a combination is apparently 
envisaged by the Rockefeller plan. 


But what will cause the President and Secretary of State to play their 
necessary parts? Perhaps an Eisenhower might consistently defer to a Dulles, 
But can anyone imagine a Nixon or a Kennedy consistently deferring to anybody? 
If hey were inclined to try, can anyone imagine that they would escape a ruckus 
on the Hill? Eisenhower as a hero is a special case. but if a politician in the 
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Presidency failed to say "Iam first secretary of the government," Congress 
(and the press) would say it for him. As for the Secretary of State, Rockefeller's 
comment is suggestive: : 


I talked about this position / of First Secretary / to 
Secretary of State / Dulles. . .. . He was completely 
for this. He visualized himself in that position, 


But would a Dulles play patsy for a Dulles? Even a Stettinius, however ready to 
assume that role vis-a-vis the President, might balk at doing so for an official 
in between. 


It is easy to poke fun at the First Secretaryship, but it is necessary 
also to acknowledge that in making this proposal, Rockefeller has addressed 
himself to two besetting problems in the operation of the Presidency. One may 
dismiss his solution; one cannot dismiss these problems. The,constitute two of 
the most important issues now confronting organizational reformers. 


; First is the chronic inability of interagency machinery to live up to 
expectations in the "formulation" and "coordination" of "policy. '' Rockefeller's 
answer is a man, authoritative and prestigeful, to ride herd on NSC, and OCB, 
and all the rest, and whip them into meeting expectations. This ignores the 
fact that such a man is on the scene already in the person of the President, and 
that there is no warrant in experience to think a deputy could do what he cannot. 
Indeed, experience suggests that what is wrong is not the manpower but rather 
the expectations; this machinery has been asked to do what it is generally in- 
capable of doing: to develop bold, farsighted ideas and then turn them into 
prompt, effective action, Making plans and taking action, though, are tasks 
for men within, not in-between, departments. Interagency committees are, in 
essence, legislative forums: they can publicize, inform, debate, review, adjust, 
authenticate; but on the record of the past they cannot initiate, or operate, save 
at the lowest common denominators of agreement. It probably is futile to expect 
more of them, yet our government is full of men who do. In approaching this 
issue, one supposes that the first step might be not a new official but a change 
of expectations. 


Second is the uncomfortable duality in the position of the Secretary of 
State, at once a "staff" adviser -- by tradition, first adviser -- to the constitu- 
tionally responsible President, and simultaneously head of a department with 
operating duties far narrower than the frame of reference in which the President 
needs advice. The Secretary is by law chief diplomatic officer, chief foreign 
aid administrator, chief foreign information officer. Are these duties broad 
enough and do they leave him free enough to be, also, the President's first 
policy adviser at a time when "foreign relations" means "national security" 
(and "national economy")? Can he transcend Siate's "parochialisms"? Can he 
escape the drag of Foreign Service mediocrity? Can he stay home enough? And 
can he, as the Cabinet officer whose departmental status yields him least 
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political or clientele support, consistently maintain his first-adviser's standing 
when the problems equally concern Defense, or Treasury, or Agriculture, or 
the Budget? 


These are hard questions, not susceptible of final "answers." One 
cannot even make a short-term judgment independent of the times and person- 
alities involved. Roosevelt's judgment fifteen years ago was clearly "no" on 
every score, and when Hull left the State Department Roosevelt evidently 
planned to be in form what he had often been in fact, his own chief policy adviser, 
Eisenhower's judgment, currently, is also "no," if one can take the Rockefeller 
plan to represent him, and Dulles, it appears, judged similarly. But this 
Administration has no taste for FDR's solution and it is unlikely that most 
Presidents would welcome it, at least in their first years. The alternative is 
Rockefeller's First Secretary, who would take over from the Secretary of State 
all claims upon the role of first adviser. The Secretary of State, freed from 
his "staff" role, could settle down to supervising departmental business and 
could go abroad as often as his foreign colleagues liked. 


Faced by this alternative, however, it is hard to see why one should 
not judge all those questions ''yes" and try at least once more -- perhaps as a 
"last try'' -- to make the Secretaryship of State an adequate place for a pre- 
eminent adviser. Comparatively speaking, State seems rather less unpromising 
than Rockefeller's new creation as the base for such a man. If one seeks 
prestigeful titles, the historic terms are better than a grandiose new phrase. 
If one seeks a departmental power base, the State Department, although no great 
shakes, is infinitely preferable to nothing. If one thinks the Foreign Service 
cannot adequately staff the Secretary-as-adviser, why not recreate the Depart- 
mental Service, borrow from Defense, tap the universities? If one fears to have 
the Secretary overseas too much, why not experiment with a subordinate as 
traveller, give him the new, unprecedented title (easier invented for negotiators 
than for Cabinet members), and put overseas objections to the test of patient 
explanations? To try to meet the issues of State's dual role by keeping both in 
State sounds unadvexturous. Perhaps it is, though it would mean a revolution 
inside State. But Rockefeller's remedy seems far too dubious to use while other 
measures still remain to try. 


Organizational decisions are, of course, political decisions; they have 
to do with power; they confer advantages on somebody's perspectives at the rela- 
tive expense of someone else's. To argue for another try with State is to argue 
for advantaging perspectives represented in the core of that department: the 
diplomat's perspectives (using "diplomat" broadly), not the warrior's, or 
lawyer's, or the publicist's, or the economist's. In principle, I see no reason 
to demur at this result. A comprehension of diplomacy as politics, of foreign 
relations as a game without end, ought to be stressed in the advice of a pre- 
eminent adviser. In practise, to be sure, the "diplomat's" perspectives may be 
poorly represented inside State. But we are more likely to find them there -- 
or to be able to instill them there -- than anywhere else in government. In 
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practise, digo, there may be some danger that the first adviser could become 
entirely too preeminent, able to distort or smother relevant perspectives other 
than the ones of his advisers. But this is the very danger that a presidential 
staff, adroitly used, is best suited to guard against. A President does not need 
"deputies" to save him from "parochialism," he needs spies, gumshoe-artists, 
needlers. 'He needs them and he need know how to use them. If he does so, this 
danger grows remote, (it grows still more remote if he proceeds, besides, to 
place competitive personalities in State's great institutional competitors, Defense 
and Treasury. ) 


To take issue with Rockefeller's First Secretary is not to urge that 
there should be no presidential staff work on the "foreign side, " 


iil 


Rockefeller's "Executive Assistant to the President and Director of 
the Office of Executive Management," is envisaged, apparently, as a sort of 
Sherman Adams and Harold Smith rolled into one, a combined "chief of staff" 
and strong Budget Director. Rockefeller has not testified at any length upon the 
point and it is possible that these terms overstate his case, But inside the 
Executive Office plans of the same sort have long been termed "'a substitute for 
Sherman Adams, '' Presumably, the Adams-Smith analogy is fairly close as an 
expression of intent. It also serves, admirably, to suggest how far from the 
intention would be probable results. 


This presidential deputy on the "domestic side' would wear two hats, 
both indicated in his title. As Executive Assistant to the President he is, pre- 
sumably, to be if not quite "chief of staff" than at the least distinctly primus 
' inter pares among White House aides (save for the First Secretary and his staff). 
Rockefeller uses the analogy of Secretary to the Governor in his Albany office. 

At the same time, as Director of the Office of Executive Management, this 
domestic deputy would supervise five subordinate bureaus, each headed by a 
presidential appointee. Three of these bureaus correspond to, and presumably 
would be enlargements of, the Estimates, Legislative Reference, and Administra - 
tive Management Offices inside the present Budget Bureau (the first of these 

would keep the Budget title), The fourth is a new label for that hapless function 
still in search of a good home, the old Liaison Office for Personnel Management, 
The fifth is ambiguously titled "Bureau of Program and Planning"; in immediate 
terms this evidently is to be a dumping ground for some oddly-assorted surveys 
and planning projects that got started at the White House under Eisenhower; in 
long-range terms one may see, if one chooses, the ghost of NRPB, or of Harold 
Smith's Fiscal Division, or a competitor for CEA, or a place for parts of OCDM, 
or a means of soothing "urbanists" and others when they press for the same status 
as economists and scientists. Rockefeller has not specified which or how many of 
these roles he now foresees for this new "planning" bureau. 


If the First Secretary's intimacy with the President is compromised 
by staff entanglements, those are as nothing to the strains placed on this second 


. 
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deputy's position by virtue of his two hats. Directorship of all of these "institu- 
tional" staffs -- staffs to the Presidency, not the President -- with their 
careerist experts and their technical concerns, would hamper his performance 

as analter-ego. Meanwhile, his Executive Assistantship would compromise his 
status as an institutional adviser. The Sherman Adams who was also Budget 
Director would be an incredible bottleneck, worse even than the real-life Adams; 
—he would be too burdened -~ and would have too much autonomy -- to be a trust- 
worthy extension of the President-in-person. Meanwhile, the Budget Director 
who was also Sherman Adams would be far less able than a Harold Smith to deal 
with agencies and Congress as an agent whom the President could overrule or use 
asthipping boy. And he would be hard put to deal with White House colleagues or 
"the boss'' in Smith's guise as a sympathetic but detached exponent of considera- 
tions other than "political." A President may need an alter-ego; he certainly 
needs intimate personal agents; he also needs agents-at-one-remove. He needs 
advice in personal terms; he also needs it in institutional terms. A President 
needs all these things at once, To seek them from the same man is to ask for 
poor performance of them all. This invitation is inherent in the Rockefeller plan. 


Even if the job were split and those hats placed on separate heads, 
Rockefeller's plan remains a dubious prescription. For the White House post 
would still seem to resemble Sherman Adams's original; the problensin that 
pattern hardly need recounting here. And the Director of Executive Management, 
standing alone, would seem to be worse off than even a contemporary Budget 
Director. Fragmentary personnel and planning tasks are probably a source of 
weakness, not of strength, adding far more irritants than bargaining advantages ‘ 
to a Director's dealings with administrators and with Congressmen, 


Perhaps it distorts Rockefeller's scheme to treat his proposed OEM 
as though it were to function as an entity. Perhaps this proposed "office" is to 
be, like the old CEM, merely a formal statutory framework; perhaps the title 
of "director" merely indicates the White House aide with whom its bureau chiefs 
should chat before they see the President. If so, the Budget Director would be 
less advantaged still, removed from the last vestiges of duties and perspectives 
broader than his budgeting. We would then have come full circle from the © 


Nineteen-Thirties and the Budget would be back where the Brownlow Committee 
found it, 


As an effective instrument for general-purpose staff work, the Budget 
Bureau has been in uneven but continuous decline since the Employment Act 
frustrated Harold Smith's endeavor to improve upon the Brownlow terms of 
reference by enlarging Bureau duties and perspectives to the breadth of "the 
Nation's economic budget. '' Smith had hoped (and had begun) to build around the 
work now done by CEA a program-oriented staff, thus gaining for his Bureau 
substantive perspectives as strong and well entrenched as the older perspectives 
ofeconorny" and "management," With these three clashing in the course of 
budget making, and of legislative clearance, and of readying what is now called. 
the Economic Report, the Budget Director, master of them all, would have had 
extraordinary opportunity and flexibility as chief, in effect, of a general-utility, 
institutional staff, So, at least, Smith evidently hoped. But in 1946, CEA was 
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created as a source of staff assistance on the Economic Report; strong substan- 
tive perspectives were not long sustained within the Budget Bureau. Since 1953, 
and most dramatically since 1957, White House pressure for economy has hield 
the Budget to its most traditional perspectives, virtually excluding others. Now, 
if OEM is taken as a fiction, Rockefeller's plan would freeze that outcome; legis- 
lative clearance would be removed to another place, so would the Budget's claim 
on "management" perspectives. Nothing would be left but budget preparation and 
perspectives of "economy." As for Smith's implicit "chief of institutional general 
staff, '' if OEM is fictional, both chief and staff are broken into bits. If OEM is 
taken as an entity, his scheme has been aborted. 


Conceivably the time has come to give up on the Budget Bureau. Cuite 

i possibly we ought to come full circle and start fresh. Rockefeller certainly can 
be defended for proposing that. The trouble is that his fresh start turns out to 

be a false step. In attempting to combine an Adams with a Smith, he weakens 

the one and destroys the other's power base. 


The fate of Budget Directors and of White House deputies is not, 
however, the worst feature of this curious combination. That honor is reserved 
for its openly-declared "domestic" orientation. This ratifies the practise of the 
Adams-Dulles years, a practise which has roots in previous Administrations, 
but it is no less dangerous for being "customary. ' To put White House staff 
leadership, "executive management," and budget-making in a category separate 
from the most important sphere of governmental policy was justified, perhaps 
during old-style emergencies of Roosevelt's sort, when the importance of that 
sphere could be considered transient. But in perpetual "emergency," under the 
conditions of cold war, to treat those functions as a thing apart from "national 
security and international affairs" is to perform a great disservice for the 
President. Truman, in the main, was served so; Eisenhower also. One wishes es 
better luck to the next President. The wish would be in vain, though, under 
Rockefeller's scheme. 


This is not to suggest that:mosi of the hourly choices which a President 
must face and on which he needs staff work, day by day, are other than "domestic" 
in their momentary setting, Neither is it suggested that a President can do with- 
out assorted aides whose duties are "domestic" in immediate terms, What I do 
suggest is but a truism; most "domestic" undertakingsat his level automatically 
have "foreign" implications or effects -- and vice versa. 


It follows from this truism, however, that if he were served effective - 
ly, a President's "domestic" aides and "foreign" aides would share each other's 
competences, interests, information, not only at the level of the "deputies" atop 
two staffs, but at all levels of essentially one staff. It follows, further, that the 
budget process of a President well served would be directed, organized, and 
staffed in keeping with its status as a major means of making national security 
policy. But how could any of this follow from the Rockefeller plan? The whole 
thrust of that plan, its distribution of duties, its choice of titles, its terms of 
reference, even Rockefeller's rhetoric, is in the opposite direction. 
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As in the case of the First Secretary, it is easy to find fault with 
Rockefeller's scheme for a domestic deputy. But just as in the earlier case, one 
must acknowledge that here, too, he deals with cardinal issues for the next wave 
of reorganization. Two of those issues have already been identified. A third, 
fourth, fifth emerge from this domestic plan, | 


Third is the accumulation, in the White House, of assorted special- 
purpose staffs and functions not immediately necessary to the work of the Presi- 
dent himself, Cne result can be deduced from Parkinson's law: The White House 
is as busy as when it was smaller. Another result can be deduced from Gresham's 
law: "This is the White House calling" does not mean what it once did. Still 
another result can be deduced from the location of complaints against the White 
House. "Bottlenecking," ''second-guessing, " “Layering” were once the exple- 
tives of outlying departments; one hears them now in the Executive Office, just 
across the street. 


Rockefeller deals with this condition by re-labelling; some staffs and 
functions would be moved out of the White House to OF M's bureaus of planning 
and personnel; others would be subsumed under the First Secretary. There is 
nothing wrong with pushing jobs and men out of that House, though which should 
go where remain arguable questions. But this is a palliative, nota cure. The 
cause of the condition is not reached by an occasional housecleaning. The White 
House has grown swollen in reaction to defaults by the departments. The victims 
of layering’ have often been its instigators. Rockefeller told the Jackson Sub- 
committee: 

. « .as Under Secretary of Health, Education and Welfare 
when Mrs. Hobby was Secretary, we would come on the question 
of policy of federal aid to education and these important problems. 
We wanted to sit down and talk with somebody in the White House 
as to what national policy was on this. There was not anybody there 
who was responsible for that... ." 


One might have thought the Secretary was responsible, with the proviso that the 
President could pull the rug from under her. Instead, the thought apparently is 
“push responsibility up and take no pratfalls. "' And this has been the thought, it 
seems, not only from below but from above in recent years. One cannot cure 
what ails the White House while the President shares that thought. 


Fourth is the widening gap in presidential staff resources left by the 
Budget Bureau's failure to live up to the high hopes of two decades ago. For 
fifteen years the Bureau has been suffering a cumulative drain of talent, energy, 
elan. For six years, since Joseph DQdge departed, it has also suffered from a 
quaint White House conception of its functions, symbolized by CPA's in the 
Directorship. (With at least two of Eisenhower's Budget Directors, limits of 
personality compounded damage done by limits of profession and experience, ) 
And for three years the Bureau has been suffering, besides, from the strain of 
conducting economy drives too strong for the stomach even of its own 


| 
{ 
tty 
> 
: 


-1ll- Neustadt 


professional staff, The ‘modern Republican" budget of 1957, which Humphrey 
attacked and Hisenhower abandoned, marks the — of staff initiative in this 
Administration. 


Rockefeller's plan accepts the consequences and would leave the 

Bureau in the reduced state to which Eisenhower's practice has brought it. In 
effect, the treatment is the same as that prescribed for State. But just as in 

the case of State, Rockefeller's new creations are so dubious that caution 

counsels a "last try" to work with what we have. A Budget Director who was 

neither an accountant nor a "managerialist, '' but oriented, rather, toward the 

cardinal policy concerns of modern government would be the first, essential step 

insuchatry. The building of strong, substantive perspectives in his staff would 

be a second step. To indicate these steps is to suggest the difficulties in the 

way of taking them, The Bureau's title, reputation, recent record may make 

them unappealing to a President, or unacceptable to agencies, or unwelcome 

in Congress. The Bureau's current staffing, methods, paper-work may be 

beyond redemption by an effort from within. But in advance these difficulties 

seem less formidable than the uncertainties of a "fresh start," even if that start 

were well conceived, which Rockefeller's is not. The Budget's long decline 

may prove incurable; before accepting that conclusion, though, a cure ought to 

be tried. 


Fifth is the progressive failure of the Institutionalized Presidency 
to make the most of action-forcing processes as vehicles for policy coordination. 
This issue underlies the last; this is what makes the Budget Bureau's weaknesses 
significant (and lends significance, also, to weakness in an agency like CEA), By 
"action-forcing" processes I mean recurrent circumstances or procedures that _ 
assure a flow of concrete issues to the President for definite decision by a 
certain date. In times of hot war, action on the battlefield is such a process; in 
times of economic crisis, shutdowns of production could have comparable effect. 
In times of cold war and of relative prosperity, the nearest counterparts are 
presidential messages to Congress. Diplomatic and domestic crises, nowadays, 
force issues up sporadically, intermittently, But annual and attendant special 
messages, Administration drafts of major bills, mid-session exhortations, late- 
session critiques, all these recur with regularity, (So, for that matter, does the | 
presidential press conference, a lesser but important action-forcing process. ) 
And these, since they involve Executive relations with another Branch, not only 
force decisions toward a President but through him; unlike matters in the hands 
of the departments these messages cannot be sent without his personal participa - 
tion, 


If one seeks to coordinate policy, and to center that coordination in 
the President, such action-forcing processes become important means, They 
get the President into the act and give the agencies a stake in being there as well, 
They increase White House leverage and agency incentives for decisive consulta- 
tions about something in particular, And they deal with "policy" in its most 
meaningful sense, the sense of concrete, publicized intentions. 
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But the importance of these means is scarcely recognized in current ae, 
presidential organization; it seems to be unrecognized, for instance, in the 
Rockefeller formulation. Instead, one sees the Presidency's problems posed in 
4 terms of serried ranks of staff coordinators and committees without reference to 
4 the things a President must do, and can have opportunity to do, from day to day. 
n Yet institutional machinery, at his level, not directly tied to action-forcing 
processes is more likely to bog him down than help him in his business. And 
coordinative effort by his office not directly tied to a fixed obligation on his 
part is more likely to bring frustration than decision in his terms. 


The key problem of presidential organization is not ‘organization, " 
per se, but the "how" and "when" of introducing relevant perspectives into action- 
forcing processes. If one wants to advantage the perspectives of Defense and 
State, one gives the NSC a real role at the target-setting stage of budget season, 
The problem also becomes how and when to spread the reach of those decisive 
processes. If one wants to improve the chances for coordinated economic 
management, one starts by adding specificity and shortening intervals in 
presidential obligations under the Employment Act, 


As we approach another period of organizational reform, one hopes 
that the reorganizers will address themselves to an imaginative use of processes, 
and not waste ingenuity on irrelevant structures, 


IV 


We have travelled far from the beginnings of the Institutionalized ‘ 
Presidency in Franklin Roosevelt's second and third terms. The notions under~- — 
lying those beginnings have been disregarded often as the institution grew, and 
are discarded by the Rockefeller plan. Yet it is tempting to suggest that in those 
notions the reorganizers still could find some useful guides, 


What were the leading notions behind staff development some two 
decades ago? The answer to this question can be found, superficially, in the 
Brownlow Report of 1936, and in the papers, circa 1940, that Brownlow, Smith © 
and others used to write for the Public Administration Review. But the super- 
ficial answer is scarcely the real one, or at least not the whole one. Those 
writings reflect the then fashion: they deal with "management" as though it were 
a thing apart from policy, and with "administration" as a thing apart from 
politics. The practice of these authors -- to say nothing of FDR -- was more 
sophisticated than their words suggest. To gain a full impression of the notions 
underlying staff development in practice, one must turn to sources of another 
sort: to Brownlow's written and oral reminiscences -- especially the latter -- 
to Smith's unpublished diaries, and to the memories of the few remaining 
Roosevelt aides in active life. 


At risk of oversimplifying, let me summarize the notions that emerge 
from sources of this sort: 
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1, The White House staff was to be personal, unspecialized, and small, with 
FDR as "chief of staff, '' The things he personally did not do from week to week, 
the trouble-shooting and intelligence he did not need first-hand, were to be 

= staffed outside the White House. The aides he did not have to see from day to 
| day were to be housed in other offices than his, Inside the White House there 

: would be some staff on regular assignments, not programmatic but activity 
assignments, handling his appointments schedule, press relations, correspondence. 
speech-and-message drafting, enrolled-bill reviewing, and the like. There 
would be some other staff (no more than he personally could supervise) on ir- 
regular assignments, gathering intelligence and trouble-shooting for him -- his 
"Administrative Assistants. '' The differentiation of their duties was to be not 
programmatic, but ad hoc. In program terms, the White House organization 
would be contra-functional, like the unspecialized position of the President him- 
self, 


| 


With the coming of the war Roosevelt let this pattern bend, allowing 
ina Map-Room, a Hopkins, a Lubin, a Leahy, a Byrnes. But remarkably, he 
did not let the pattern break. The Map-Room was a super "Correspondence 
Secretary, '' Hopkins was a super "Administrative Assistant, " Lubin.was a 
personal statistician, Byrnes was functionally a "specialist," to be sure, anda 
"deputy, ' besides, but he was also ad hoc, temporary. Leahy was sui generis. 


2. The Budget Bureau, built around the budget process with a task encompassing 
all government, was to be the President's main "institutional" resource for 
general-purpose staff work, complementing and supplementing the work of 
personal aides. The Budget staff was to be expert, impersonal, and "non- 
political’, organized so as to view the whole of government in terms of three 
competitive perspectives: budgetary, managerial, and programmatic rationality. 
The competition was to be built into organization, with each outlook in a separate 
division and each division given work involving both the others. And each of 
these divisions was to be staffed contra-functionally, across-the-board of govern- 
mental programs. At the Director's level, where all staffs and outlooks met, 

the Budget Bureau thus would be as generalist, non-specialized, as was the 
White House. This institutional staff agency could not claim political perspective 
in personal, partisan, or "public relations'' terms. That was the province ofa 
personal staff, But it could claim, as personal staff could not, the resources to 
undertake preliminary and subsidiary tasks beyond the inescapable necessities 

of presidential business, day by day. 


All sorts of things now thought to call for secretariats, or special 
staffs, or interagency committees were once sought from the Budget staff or 
from ad hoc inter-agency working groups assembled around specialists inside that 
staff, The oldest "secretariat" now operating near the Presidency evolved within 
the Bureau: its Office of Legislative Reference. The precursors of Eisenhower's 
public works inventories, aviation surveys, foreign aid reviews, and the like, 
were staff studies undertaken by the Budget in the 1940's, Of course, the 
capability to do such things depended on the calibre of Bureau personnel and on 


- 14 - Neustadt 


the maintenance inside the Bureau of a strong "third force," the programmatic 
staff that Smith projected. Ata time when it was thought that post-war policy 
concerns would be mainly domestic, Smith's Fiscal Division had at hand econo- 
mists like Colm, Means, Smithies; a comparable "program staff" today would 
include men of equal competence in national security and international affairs. 
Nothing of the sort exists in the environs of the present Budget Bureau, The 
lack measures the distance we have come from early notions of the Institution- 
alized Presidency, 


3. In Roosevelt's practice, his two general-purpose staffs -- the White House 
and the Budget -- were evidently conceived as a source of chore-boys, checker- 
uppers, reviewers, agents, fall-gsuys, emissaries, even ad hoc deputies, but 
not as the sole or even the main source of policy innovators and idea-men. Ideas 
and innovations were supposed to flow from inside the departments, from the 
Hill, and from outside of government; the staffs were there to save them from 
suppression, give them air, and check them out, not think them up. The staffs 
were not precluded from producing "happy thoughts, " but they were not relied 
upon to be the chief producers, Neither were inter-departmental committees, 
Roosevelt lost taste for these in the course of his first term. Thereafter he 
never seems to have regarded any of them -- from the Cabinet down -~ asa 
vehicle for doing anything that could be done by operating agencies or by a staff, 
This left small scope for such committees, which had virtually no place in early 
notions of the Institutionalized Presidency. The emphasis, instead, was on 
staffs and on operating agencies taken one-~by-one, 


To suggest that these early notions still provide a guide for the 
reorganizers of 1961 is not to argue that they should -- or could -- return the 
Presidency to its organizational status circa 1941, or 1946, The institutional 
application of each notion would have to be adjusted for great changes .in the 
character and concerns of our government, and for a host of institutional a 
developments which cannot be reversed, But I suspect that the adjustments a 
could be made if there were will to do it. The will, though, is another matter 
and presents another issue: For what kind of President is the Presidency to be 
organized? An adaptation of Rooseveltian notions makes sense if one sees the 
office in Rooseveltian terms. It makes no sense if one conceives the office 
more or less in Eisenhower's terms. One could not organize the Presidency for 
Eisenhower around notions drawn from Roosevelt, Brownlow, Smith. Bythe _ 
same token, though, it becomes doubtful that one ought to organize for Kennedy 
or Nixon around notions drawn from Rockefeller, Whatever else may be said 
of our present candidates, both seem to be aware that even if they wanted to they 
could not get away with playing Eisenhower inthe White House, This is a role 
reserved for heroes, barred to politicians, in the present state of the Union 
and of politics, 
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Neil Staebler, the able Chairman of the Fichigan State Democra- 
tic Central Cominittee, has been saying for years, “There is nothing 
wrong With our political varties which more people won't cure." 

Neil Staebler is right. But too many political scientists have 
not believed him. Instead, our profession has vreferred to recommend 
nostrums deduced from the “narty resvonsibility" theory. 

Fortunately, advice such as that proffered by the Committee on 
Folitical Parties in its 1950 report, "Toward a }ore Responsible Two 
Party System," has been ignored by most practiosl politicians. Unfor- 
tunately, such advice has tended to confirm the natural suspicions 
which politicians hold about professors and ivory towers. For the 
truth seems to be that too many volitical scientists have not wanted 
to accent American political reality. Indeed, some have even heaped 
ridicule unon those who have suggested that the basic assumptions of 
the “party resvonsibility' theory ere false and that the reforms de- 
duged therefrom are unwise, unsound, and impolitic. 

This paver rests on the thesis that a positive alternative to 
the “party resnonsibility" theory is needed as the foundation for fu- 
ture analvsis of our political verties. That theory must trv to in- 
corporate the basic characteristics of American political parties as 
we find them. It shovld hold that to be effective, varty organization- 
al activity must recognize, be consistent with, and take advantage of 
the three fundamental characteristics of American political varties: 

. Pirst, American political parties are semi-public. They are 
regulated by novernment in their organizatior, membership, nominations, 
and finance. Yet they retain many private attributes for they select 
their own officers, take independent stands on public policy cuestions, 
and raise money private) LVe 

Second, American parties are decentralized. Power rests with 
the county central committees. State and national committees cannot 
compel cooperation fom their constituent units nor punish them for 
political deviation. 

Third, American varties are multi-group. People join them for 
a great variety of reasons, many of which are not based on nublic 
policy issues. Parties are united fundamentally by the desire to win 
elective office, not by a common philosovhy or principle. Platforms 
and other expressions of policy direction are a product of compromise 
within the party and are designed to win additional adherents, create 
unity, and recognize the legitimate &cals of the varty's major com- 
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ponent groups. 

In short, boekican political parties are arenas of compromise. 

The conclusion that effective party organiz ON leadership re- 
quires behavior consistent with the “arena of compromise" theory of 
varties rather than the "party r responsibility" theory is especially 
well illustrated by the service of Pavl F. Butler as Chairman of the 
Democratic Fational Committee. Paul Butler became the most “controver- 
sial" chairman in recent party history at least in part because he be- 
lieved in the party resnonsibility theory. He read the report of the 
Committee on Folitical Parties in 1950, took it seriously, and literal- 
ly tried to annly its program to the Democratic party after he was ele-. 
vated to leadership in 1954.2 

Test I be accused of going too far, let me couch my case in 
more academic languege. OF course ascrintions of cause and effect 
really do not go beyond assertions of the secuence of events. Toreover, 
the actions of any volitician are comnlex responses to varied pressures. 
Kr, Butler could have been merely a liberal Democrat who believed that 
his party should adovt and carry forward e consistent liberal program. 
The steps he adopted conid have been undertaken principally to augment 
that foal, without benefit of any theoretical concent of the nature 
and purpose of parties. It might also be supposed that his primary 
concerns were to see his party win and to maintain himself in political 
leadershiv. But this paper cannot attempt to examine fully the chair- 
manshiv of Ir. Butler nor undertake a comprehensive account of its 
major events. 

Ky thesis is merely that the consistency with which Yr. Butler 
undertook a number of the recommendetions of the Committee on Political 
Parties desvite vigorous opposition from other Democratic leaders and 
sometires at considerable personal political risk, indicates strongly 
that he was motivated by more than a desire to 3 forward liberal poli- 
cles or a desire for varty victory or even a personel desire ‘to remain 
in office. 

It havpened that the concevt of party responsibility was es- 

vecially favored by liberal Democrats, some of whom had tried to pro- 
mote their ideas through Americans for Democratic Action and had 
learned thet he who controls the perty organization calls the tune. 
The party responsibility theory fit both their intellectual temperment 
and their public policy objectives. Conservatives, not wishing an 
action program, and Congressional. and local leaders, who already had 
control of varty machinery, had no need for such a concent. So rr, 
Butler found himself denendent uvon supyvort from the liberal, intellec- 
-trals in his effort to remake his party. 
Fy thesis, then, holds that Pan) Butler “is e stubborn ideal- 


Por a more elaborate discussion of this point of view, see 
O. Johnson and Associates, American Netional Covernment, 5th 
(Tew York: Thomas Y. Crowell Company, T9600), Ch. 10, 
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ist." At least one of his major goals as Chairman of the Democratic 
National Committee vas to make the Democratic party what it covld not 
become: a "responsible" rational political party. In this pursvit, he 
did violence to the basic principles of his arena-type party and 
brought dovm upon his head the wrath of several of its constituent 
elements. Fourteen points document the case. 

First, early in 1953, as Netional Committeeman from Indiana, 

Poul Rutier ‘irged that the Democratic National Committee call a FMid- 
term Convention in 1954. This proposal of the "Toward a More Respon- 
sible Two Party System" revort was volitely interred by the party's 

Executive Committee, which revorted the following resolution at the 
National Committee meeting of September 15, 1953: 

First, thet we compliment the Fonorable Paul Butler of Indiana 
for his excellent yvresentation of the proposal for a Fid-term Con- 
vention, and we earnestly hope that his propoSal and others which 
have been presented will continue to be a matter of study by our 
party. 

10, that the problems of cost.and of many state and party reg- 
ulations make it inadvisable that the Fationa) Committee contem- 
vlate holding a lid-term Convention in 1954. 

Second, lr. Butler's election as Nationa’ Chairman on December 

4, 1954 was viewed by the South as the selection of an understanding 
friend, not the victory of a_chamnion of the liberals. Southern lead- 
ers united behind Ir. Butler? when he personally wrote out the follow- 
ing statement which was retained by John Sammons Bell, Chairman of the 
Georgia Democratic State Central Committee: 

I do not consider the cuestion of segregation a political is- 
sve. I see no reason for any chairman of our party at any level 
to project segregation into our political discussions. 

As a lawyer, and if I were to be perty chairman, I would con- 
sider it not po be a matter subject to political debate or politi- 
cal decision. 

Congressmen Hale Boggs of Touisiana, who later became one of 

Fevul Butler's critics, placed his name in nomination. Representative 
Boggs mede it verfectly clear that he thought that Paul Butler, more 
than any other vrospective candidate for the Chairmanshiv, believed in 
end understood the arena of compromise theory of political parties: 

« learned to recognize his an»reciation of the national 
scove of the Democratic Party. 

Ours is not a sectional party; it is not the partv of the Mid- 
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west or the North or the “tast or the West or the South. It is the 
party of the United States of Aamerica--and it is the only one. 
(Applause) But it is a party which recognizes the problems of each 
area of America. It recornizes the fact that Louisiana must have 
flood control and Colorado must have water. It recoenizes all of 
the variable shad-s and the vastness of America, and yet it puts 
them all together to make the might of America, and I think that 
the man whom I shall nominate ... best recognizes that about our 
country. 
Mrs. Lennard Thomas of Alabama and Stephen W. Lanemade of 
Arizona seconded the nomination. Also nominated for chairman were 
Michael V. DiSalle of Ohio, F. Joseph Donohue of the District of Colum- 
bia, and James a. Finnegan of Pennsylvania. But only Florida among the 
Southern states either made or seconded a nomination for any of them, 

When the voting came, Paul Butier had 70 votes. He won the un- 
divided support of every state of the old Confederacy save Arkansas and 
Florida, but no votes atgall from New York, Pennsylvania, Illinois, 
Ohio, and Massachusetts. 

Third, Mr. Butler immediately set out to formulate regular 
rules for the National Committee which would include the formal power 
to expel members who did not support the candidates for President and 
Vice-President and rules for the National Convention which would insure 
that delegates would support the national ticket. The Moody Resolution 
fight at the 1952 National Convention had led Chairman Stephen Mitchell 
to appoint an Advisory Committee on Rules to work out an acceptable 
"loyalty oath’ for the 1956 National Convention, to streamline the Con- 
vention, and to suggest operating rules for the National Committee. 
Upon taking office, wad Butler asked Mr. Mitchell to serve as Chairman 
of the Advisory group. Although this venture also was part of the 
sugeestions of the Committee on Political Parties, its basic goal, unity 
to ackieve political power, was consistent with “arena of compromise" 
politics. Moreover, the committee's work was wisely assigned to for- 
mer Governor John S. Battle of Virginia and Senator Hubert Humphrey of 
Hinnesota. The carefully worded, and essentially toothless, formula 
they produced could hardly be repudiated by either side of the contro- 
versy. It must be counted a Butler victory in which national objec- 
tives were achieved by useful arena-type methods. 

At the meeting of November 17, 1955 the Advisory Committee re- 
ported these three fundamental recommendations which were adopted by 
the 1956 and 1960 National Conventions: 

Resolved, that it is the assumption and understanding that a 
State Party, in selectine and certifying delegates to the Democra- 
tic National Convention, thereby undertakes to assure that voters 
in the state will have the opportunity to cast their election bal- 
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lots for the Presidential and Vice Presidential nominees selected 
by said Convention, and for electors pledged formally or in good 
conscience to the election of these Presidential and Vice Presi- 
dential nominees, under the Democratic Party label and designation. 
Resolved, that no commitment shall be required of delegates to 
the Democratic National Convention in the absence of credentials 
contests, it being assumed these delegates, when certified by the 
State Party, are fully qualified Democrats and will participate in 
the Convention in good faith. Therefore, no additional assurances 
snall be required of delegates to the Democratic National Conven- 
tion in the absence of credentials contests or challenges. 


Resolved, that it is the duty of every member of the Democratic 
National Committee to declare affirmatively for the nominees of the 
Convention, and that his or her failure to do so shall be cause for 
the Democratic National Committee or its duly authorized subcom- 
mittee, to declare bis or her seat vacant after notice and oppor- 
tunity for hearing. 

Fourth, Chairman Butler worked to improve the status and pres- 
tige of the “National Committee and of its individual members. Although 
he appears to have viewed this effort principally as a step in the 
building of a policy-centered national Democratic party, he thereby won 
the loyal and continuing support of a majority of Committee members. 
For example, at the 1956 National Convention he provided a private, 
chauffered,,air conditioned automobile for each National Committeeman 
and woman. This feature was repeated at the 1960 Convention. 

Fifth, the Committee on Political Parties had strongly recom- 
mended measures to strengthen internal party democracy and organiza- 
tion. To that end, Chairman Butler in 1955 established an Advisory 

Committee on rolitical Organization composed of leading Democrats from 
eg various parts of the nation. Neil Staebler was made its chairman, 

Mr. Staebler, who believes in applying group work techniques 
to encourage volitical discussion, stimulated his committee to explore 
at considerable length the organizational problems and needs facing 
the Democratic party. The experienced men and women who participated 
wisely provosed measures which took advan vege of party decentralization 
and heterogeneity. 

The first step, in 1957, was to create a Division of Political 
Organization in the National Committee to be headed by a Deputy Chair- 
man. Drexel Sprecher of Wisconsin was named to the post. 

Next, a system of regional representatives was established to 
assist: the Deputy Chairman for Political Organization and to provide 

full-time field work with state and county central committees. Six 
regions were delineated: Northeastern, Southern, Central, Northwestern, 
Southwestern, and Western. In addition, Arthur Chapin of New Jersey 
695+ 
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was apoointed Assistant to the Deputy Chairman for Political Organiza- 
tion to give special attention to minority groups. 

Six regional meetings, held around the country in September, 
1957 to introduce the new system of regional representatives, genera- 
ted the conviction that the training of party workers was an urgent 
organizational need. The Political Organization Division thereupon 
undertook what has now become four very promising ventures in leader- 
snip training: the Precinct Worker Training program, the County Leader 
Workshop program, the Leadership Conference program for state leaders, 
and the ’You Decide” or Neighborhood Discussion program. Adult educa- 
tors were called in to prepare materials and to suggest techniques for 
meetings. 

The Precinct Worker Training Frogram. Precinct needs were met 
first. The adult educators promptly prepared an instructor's manual 
which outlined an eight-hour precinct workers’ course divided into two 
instructional sessions of three hours each and a two-hour field exer- 
cise. Modern group-work techniques were encouraged in the training 
sessions, which used films, buzz-sessions, panels, questions and dis- 
cussion, role playing, field work and reports thereon, and listening 
groups. Formel lecturing was held to a minimum. A Precinct Workers 
Handbook also was prepared to serve as a “textbook” for each trainee. 

The first step in implementation was to train instructors ca- 
pable of presenting the precinct program. Beginning in November, 1957, 
fifty-six instructors courses were held in 36 states, with the bulk of 
the sessions coming in the first year of the program. approximately 
1,500 instructors were graduated. Hundreds of precinct workers train- 
ine courses have since been given by the graduates, but no record 
exists of how many. Some 30,000 precinct handbooks heve been sent out, 
most of them for use in training courses. 

The County Leader. Workshop Program. In August, 1959, a pro- 
pram to train county leaders was inaugurated. A county leaders’ hand- 
book had been previously prepared to serve as a “textbook for the 
course. A carefully prepared manual for workshop leaders was issued 
September 15, 1959. Again a six-hour course using group work tech- 
niques was programmed to cover topics such as “Problem Analysis,”* ‘How 
To Conduct Effective Meetings,” “How To Get Good Press,” “How To Fi- 
nance Your Party,’ ‘Candidate Recruitment” and “Campaign Planning.” 

The program, operating on a ‘do it yourself“ basis, has gone over well. 

The Leadershiv Conference Program. Beginning in the summer of 
1959 and continuing through the svring of 1960, state varty leaders 
in each of five different regions were invited to a three-day confer- 
ence at a central city. No training manual was used and no “text book” 
vrepared. Instead, three peonle experienced in adult leadership were 
Sent to conduct each conference. Basic group work techniques were 
followed. Each party leader was given a loose-leaf notebook with in- 
dex tabs for the major topics so that he could jot down the ideas he 
wanted to keep. Discussions centered on “The Many Duties of a Party 


Leader,‘ “How to Get Feople into Politics,” ‘What Makes an Organization 
Effective?" “Understanding People--the Leader's Job,“ “How to Share 
leadership, * “Improving Party Relations," and “Simple Stens in Solving 


Political Problems.’ State leaders themselves played the roles in 
broblem-scenes which showed how one might deal with a labor organiza~ 
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tion or how to placate a dissident varty faction. 


The “You Decide" Program. At the 1960 National Convention a 


new neighborhood discussion program was launched. Seven elaborate 
‘flip charts,’ designed to stimulate discussion, were prepared and more 
were planned. Accompanying each “flip chart" was material to enable 
any interested party member to lead a discussion of the facts and 
problems raised. Emphasis was placed upon participation in small 
groups rather than sneech-making by a discussion leader. Adult educa- 
tors have again been called in to help prepare materials and to help 
train those who volunteer as discussion leaders. 

Although some scoffed at these efforts and others even argued 
that they were a waste of money, no one could actually claim offense. 
The outcome of the 1958 election, the success of the 1958 and 1959 
Dollars for Democrats Drives, and the creation of sparkling new volun- 
teer political organizations in many states which long had been Repub- 
lican strongholds soon muffled the doubters. 

Sixth, following the election of 1956, Chairman Butler initia- 
ted another suggestion of the Committee on Political Parties: a nation-~ 
al council which could make pronouncements on policy questions. The 
Advisory Council of the Democratic National Committee appears to have 
originated as a suggestion to Mr. Butler from Philip B. Perlman, for- 
mer Solicitor General of the United States,immediately following the 
election. It was established by a reSolution of the Executive Commit- 
tee of the Democratic National Committee on November 27, 1956, "to 
coordinate end advance efforts in behalf of Democratic programs and 
orinciples.” 

Membership on the Council was publicly extended to the leaders 
of both houses_of Congress, to key governors, and to other distinguish- 
ed Democrats. Of the twenty invited, twelve declined. The refusal 
particularly of Sneaker Sam Reyburn, Senate lajority Teader *yndon 3B. 
Johnson, ?nd other Conzressional leaders was widely interpreted as 
their rejection of an attemot by lr. Butler and the Executive Committee 
to rive the National. Committee a nev? role in guiding Consressional 
policy. Acceptance of membership came almost entirely from the Ttib- 
eral wing of the varty and inclvded Adlai #. Stevenson, Marry 5. Truman 
Covernors Averell Harriman end G. Vennen “"il’tiams, Senators Estes 
Fefauver and Hubert Humynhrey, 9nd Fayor Raymond Tucker. Mrs. PBleanor 
Roosevelt agreed to serve aS a consultant. Tater former Senator 
Herbert H. Tehman and Governor Stevhen 7. 8%. McFichols were edded. In 
1959 a determined effort to add leading senators and sovemors brought 
in Governors Edmund CG. Brovm, TeRoy Collins, Orvilie 7%. Freeman, and 
Foster Furcolo: Senators John F. Kennedy and Stuart Symington; and lr. 
George FP, Harrison, @ rankine labor Jeader. The 14-men Executive Com- 
mittee elso automatically served on the Advisory Council. 

Despite the opposition of his varty's Congressional. leaders, 
rr. Butler sturdily defended the Advisory Council as a means for rally- 


12Remocratic National Committee, Press release, Dec. 5, 1956. 
Vashington Post, Dec. 14, 1956. 
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ing the party behind its statement of policy: 

“hen the Executive Committee set un the Advisory Committee it 
gave that groun a rather broad charter, namely, “to meet with the 
mxecutive Committee of the Democratic National Committee from time 
to time at the call of the Chairman to coordinate and advance ef- 
forts in behalf of Democratic prorrams and vrinciples." 

In some quarters this seems to have been interpreted as an ef- 
ort to dictate to the Congress or to encroach upon its powers. 

t+ is not such an atternt and neither I.nor the Executive Commit- 
ee has so considered it. 

It is, however, an effort to make use of the views of Democra- 
tic leaders both in and out of the Congress and also to give some 
form of national representation to the millions of Democrats who 
are not represented by a Democratic Congressman or a Democratic 
Senator. lWoreover, it is an effort to rally Democratic leadership 
outside the Congress behind the efforts of the Congressional lead- 
ership to enact legislation to carry out the Democratic platform4 
He went on to List four "snecific ereas of activity outside the field 
of federal legislation" for the Council: state legislation, foreign 
volicy, development of new ideas and principles, and intra-party af- 
fairs such as "(a) formal rules for the Democratic National Committee 
(bo) new fund-raising programs (c) political strategy and tactics (4d) 
yarty organization (e) communications both within the Party and be- 
tween the Party leadershin and the genera’? public." He concluded: 
These ere some of the activities I shal) pro»vose to the Ad- 
visory Committee. I think they are worthwhile programs. I know 
they represent a sincere effort to improve upon existing Democra- 
tic Party machinery and to enlarge its cavacity to provide more 
resvonsive and responsible government. They are intended to help 
our Nation and our Party. I am confident that the Advisory Com- 
mittee, vorking with the cooperation of our Congressional leader- 
ship, wil? prove to be an effective and successful addition to 
Amevican nolitics and government. 
Onposition to the Advisory Council came not omy from Congress 
but from Southern party organization leaders. In September, 1957, 
following a two-day unity and stratesy conference of Democratic lead- 
ers in Raleigh, North Carolina, Meville Bennett, Chairman of the South 
Carolina Democratic State Central Committee, declered, "it is imvos- 
“sible for us to coonerate under the perpetual bombardment of the 
National Democratic Advisory Council." He was reported to have added 
thet he resented the effort of the Advisory Council to sneak for the 
party and observed that it_“is not an official body and has not been 
elected by perty members, "15 

Nevertheless, -the Aqvisory Council was formally authorized by 
a resolution adovted by voice vote at the Democratic National Conven- 
tion of 1960. 


14Democratic National Committee, press release, Dec. 18, 1956. 
71 
atlanta Constitution, Sent. 20, 1957. 
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a when discussing the segregation issre, Chairman RBut- 


. litical ie is united by philosophy or principle. On Sentember 17, 
¥ 1 957, during the heisht of the Tittle Rock school crisis, he aston- 

: ised Southerners at the Raleigh conference with the declaration, "The 
Democratic Party will not pull back" from its stand on the Supreme 
Court decision in the Brovm case. Then he added: 

Frankly, there has been some discussion at the closed sessions 
here orf &2 nossible third party developing in the South. Tet me 
meke it verfectly plain, the Democratic Party nationally will not 
(in any way permit) a third-party threat to deter it from its long 
held determina ‘tion to serve the best interests of all Americans, 
regardless of race, color or creed. 

Reports of the meeting indicated "audible gasps" from the Southern 
members present. 

Neville Bennett immediately demanded Butler's resignation, 
saying: 

On the basis of his comments and the comments of others at the 
conference JT feel that he no lonszer is due the cooperation of any 
of the Southern states represented there. The concensus of the 
delegates_here is that the national varty needs a new chairman and 
promptly. 

Irs. Tennard Thomas said thet "she would never have thought 
that any Democratic national leader would 'so insult the loyal Demo- 
crats of the South.'" 

A year later, on October 18, 1958, in a famous television in- 
terviery on "College Mews Conference" ix. Butler even invited Southern 
sesrezationists to leave the party. Asked bv one of the students if 
he egreed with President Trumen that it would be "good riddance" if 
men like Senators Harry *. Byrd and James Fastland were to leave the 
perty, Fr. Butler replied: 

- « - L think that the basis upon which devotion to the Demo- 
cratic Party in 1960 is based either by neonle in the south or 
feng in the country should be upon the basis of conviction 

the issues and I see the integration and desegregetion problem 
fe fact the whole racial problem--it is 2 moral issue for the 
country and it recuires moral leadership. 


e 

I believe ti hat there will be no compromise on the integration 
problem, apne no compromise position by the Democratic Party 
in the 1960 platform and because of that, as I've said before, I 
think that those people in the South who Sly not deeply dedicat sed 
to the policies 2nd the beliefs in fact the philosophy of the Demo- 
cratic Party will. heve to go their own fr 


l6The “ashington Post, Sevtember 18, 1.957. 
Watiantes Constitution, Sentember 20, 1957. 

18Nevr York Hernld-Tribune, Sent. 185.2957, _p. 1 and De 

Atlents 294 1997 and The Tvenine Yr, 
nxton, Sept. 7957, Botiexr rep’ied, wild. 
nat resign, don't believe zoing to fire 
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ROGERS: You don't care if they fo their orn way? 

BUTVisR: Vell, I don't say that I don't care because we would 
Tike to heve as many Americans as possible belong to the Democra- 
tic Party who believe in its principles because we believe that we 
are the Party that has the right kind of philosoohy for the best 
interests of our country and we'd like to have the peop'’e in the 
South, too. But if they don't want to go along on the racial 
oroblem and the whole area of human rights then I think they are 
coing to have to take politicel asylum wherever they can find it, 
either in the Republican Party or a third party. a 

asked specifically if this meant Governor Orville Faubus and Senator 
James Fastland should leave the paerty, he replied that it did and 
added: 

I would say that anyone “ho is unwilling to accept the plat- 
form of the Democratic Party in 1960 and anybody who is going to 
stand uy in America today and say that we shall resist the deci- 
sions of the Supreme Court, and we shall not recognize the basic 
principles of law and order uvon which this nation exists, then I 
certainly vould hope that they would take leave of the Democratic 
Party. 

Southern Derocratic leaders were furious. 29 Congress 
neth 4. Roberts of Alabama telegranhed lr. Butler, "It would be far 
better for the party anc the country if you resigned your affiliation 
with the Democratic Party." Senator George Smathers of Florida, 
Chairman of the Derocratic Senatorial Campaign Committee, who was 
facing the last tio weeks of the national. Consressional campaisn, ob- 
served, "hat we need is unity, not dividers. “hat we need are peace- 
makers, not agitators." m2] Harry 5S. Truman commented, "I do not agree 
vith fr. Butler. I am not reading anyone out of the party. We want 
all of the veople in ovx column thet we can get."22 

Undaunted, Fr. Butler, in post-election interview Fovember 
7, added fuel to the flames by suggesting that the Democratic party 
could win the 1960 election even if the South bolted.?> ‘Then, des- 
pite the continved Southern objections, lr. Butler reiterated the con- 
cevt of national party unity on civil rights when he spoke before the 
Ford Hall Forum in Boston, April 26, 1959: 

“e in the Democratic Party are proud of our status as the only 
truly netionel party of the Nation. We have every intention and 
determination of remaining so. Rut I want to serve notice on 
those who think that it may be necessary to purchase this national 


er of the trenscrivt ere on file vith the Democratic 
National Committee. 


20Sacramento Bee, Oct. 21, 1958; Mew York Herald-Tribune, 
Oct. 2? 1558 


2lsacramento Ree, Oct. 21, 1958, 4-6. 
Few Yor’ Times, Fov. 8, 1958. 


- 
. 
: 
: 
: 
2 


- 11 Daniel Ogden, Jr. 
Party Theory and 
Political Reality 

status or to achieve political advantage at the price of chiseling 
on human freedom, and deviating from the platform positions taken 
by cur Party in three national conventions, that the responsible 
Jeadershin of the Democratic Party, nationally and in all sections 
of our Netion, rejects that sort of compromise. ‘hile there may 
be dissent within our Party regarding some of these nolicies, there 
wil? be no waivering from the course of Stating clearly to all sec- 
tions of the Nation what the national policies of our Party are and 
will be. 

Under no circumstances will we, or can we, undertake to read 
anyone out of our Party, but we can and will mass sure that the 
morally sound concept of human rights stays in. 

Fr. Butler also accepted the Committee on Political Parties! 
contention that a varty shovid be centralized and national so that its 
members in Consress would carry out the party's platform. On Sunday, 
July 5, 1959 over the "Celebrity Parade" television program of the 
hmerican Broadcasting Company he touched off a "feud" with Congress by 
answering frankly, from the “party responsibility" point of view, two 
very pointed questions from the moderator, Josenh McCaffrey. Asked if 
he thought there were two Democratic parties, a Congressional party 
and a National party, Mr. Butler revlied: 

Well, 2 think that there is apparent in the Democratic Party 
some very deep cleavages and differences of opinion, end senerally 
will more or less resolve themselves into a party that has a na- 
tione? outlock and the Congressional leadership, whose outlook is 

icghly regionalized, I think. This is due, I think, to the pro- 
cedures and rules governing the Conress, where seniority applies 
and rhere members of the Democretic Party from Southern states, 
both members of the Senate and House, have longer service, longer 
tenure than Democrats generally from. Northern Coneress ional Dis- 
tricts, or Northern Stetes for Senators, end the seniority system 
lends itself to the build u» of power and influence, control of com- 
mittees; by Southern Derocrats, vihnen the Democrats are in control 
of Consress. And this point of view generally expressed by these 
Southern leaders does not represent the national point of view. 
But we have been striving in the Democratic Party to make the 
party more resnonsible and more responsive to the needs and de~ 
mands of the veople, end this can only be done on a-national basis, 
and we believe we have to try to influence the Democratic leader- 
s*ip of the Congress to come along with the national program, ra- 
ther than the more conservative and moderate program which they 
are tzryins to follow. 

Asked Jater in the same nrogram whether the Congressional 
leaders had not been too cautious 2nd too willing to meet “hite House 
objections, and whether this wowld affect the issues in 1960, Ir. 
Rutler further remarked: 

- - - I think that by the time we get to the Democratic Con- 


“"Denooratic National. Committee, Publicity Division, "Address 
by Paul ¥. Butler, Chairman, Democratic National Committee, Before the 
Ford Hall Forum, Roston, Vassachusetts, Avril 26, 1959." 
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vention in July, 1960, that the Democratic leadershir and member- 
shiv of the 86th Congress will have provided for our varty a very 
strong record of legislative achievement. Vow, there is no denial 
of the fact that Democrats, and ouite a few Derocrots around the 
country, are unhapvy about the progress that has bedn made in the 
first session. I think that the leadership is aware of this dis- 
setisfaction. I'm hopeful that the attitvdes and policies of the 
leadershiv will change and that we will. begin to realize that in 
these issues that come before the Consress, there is a vite’. part 
+o be played in the solrtion of these issues affecting the 1960 
Presidential Election. .. . Now, I think the burden is upon the 
Democratic Party, the resnonsibility is upon the Democratic Con- 
gress, to show the initiative and nositive progressive attitude 
towards legislation Unless we do, we are going to be in a tough 
situation in 1960.25 

Fis statements were immediately taken by the »ress as an onen 
atteck on the leadershiv of Senator ‘yndon B. Johnson and Speaker Sam 
Rayburn. A storm of protest arose from Congress.2 Fost important 
were objections from Senator Theodore Francis Green and seven Western 
senators, among them Henry I’. Jackson. 

The addition of Congressional. demands for the removal of Mr.- 
Eutler_from the chairmanship led to extensive press sveculation on the 
topic and a rejoinder from the embattled chairman that he wovld not 
resign nox likely be removed. 8 Indeed, Nr, Butler even called a news 
conference to reiterate his point and to assert thet the Congression- 
al Democrats rere going to try to dominete the 1960 National. Conven- 
tion and to put one of their number, probably a Western Senator into 
the Cheirmanship. Peace was resumed after a friendly talk between 
Chairman Butler_and Senator Johnson and Sveaker Rayburn in the lattes 
office July 24.3 


2The transcript is in the files of the Democratic National 
Committee. 

26See Conzressional Record for July 6-14, 1959. See also 
Baltimore Sun, July 10, 1959; New York Herald-Tribune, July 12, 1959, 
op. 1, 26; JmMy 13, 1959, p. 1. Fost major newspapers carried stories. 
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Ninth, Mr. Butler accented the "party resnonsibility" notion 


that Termbers of Consress who do not Ssunnort the party position should 
be Qiscivlined. In late October, 1956 lr. Rutler was reported to have 
sugzested that he would “expect "the Democratic leadership of the 

Fouse of Representatives to deprive Representatives ‘dam Clavton 

Fovell of Pew Yori and John Bel) “iVliams of Fississippi of their Demo- 
cratic committee assignments for their public support of Fresident 
Bisennover and a States! Rights ticket for President respectively. 1 


Tenth, rr. Butler also followed the report of the Committee on 
Political Parties by urging that Consressional office be awarded on a 
basis other than seniority. On November 2, 1958, on the eve of the 
smashing Democratic Congressional elections victory , ir. Butler told 
the television audience of "Face the Motion" that the seniority rule 
for committee chairmanshivs and assignments “is © problem for the 
Democratic Party, because the fact is that the South has produced many 
Congressmen, and many Senators who once elected stay in either House 
for many, many years." We added that “there probably will have to be 
some consideration given to the_vossible finding of some other system 
that might apply in this cese." 

Bleventh, the concept that a political varty is united by 
principle or philosovhy, the central idea in the "party responsibility’ 
theory, was = recurrent theme in the many “oa ir, Butler gave 
throushout the nation during his incurbency He felt that the Chair- 
men should accent invitations to annear as a policy spokesman for the 
narty. Two g00d examples must suffice: 

On "Coltege Mews Conference," October 19, 1958, Ir. Butler 


said: 

« have a political philosophy and want to project 
our political philosophy openly and fully and completely so that 
the Amexican people can understand it, and if they believe in it, 
Support it, and if they don't be’ieve in it support some other 
political party and some other nolitical philosophy. 

On Saturday, May 1.6, 1959 at the Western States Democratic 

Conference in Denver, Ir. Butler urged: 

Our must be to remain firm but just in ovr 
tion to stand f the right as “e see it. 

fe must ee faithful to ovr pledges to the people and take 
as our prover standard of judgment of our policies not what is the 
most exnedient, not whet someone believes to be "attainable," not 
what merely vives an avoearance rather than a reality of action, 
but rather hov Tully do our acts measure Up to the real needs of 
our nation and our people. 

The Democratic Farty is not a verty of accommodation or attain- 
ability or comoromise. Feople who are willing to accommodate then- 
Selves end the objectives of the Democratic Party to existing ob- 
stacles and obstructions to achievement do not typify the real. 


2\the Evening Star, “ashington, D.C., Oot. 30, 1956. 
Philedelyhia Inovirer, Nov. 3, 1958. 
22The Trenscript is on file with the Democratic PFational Com- 
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spirit, the true courage or the genvine zeal of our Party. .«.. +» 

' he Democratic Party is a narty of principle. It is a party 
with deep convictions end, as “loodrow ‘7ilson once said, a party of 
ereat emotions. The Democratic Party is one that believes strong- 
iy in positive government and vigorous leadership in both the ex- 
ecutive and legislative branches of our federal government. It is 
2 verty which recognizes its responsibility to work and fight for 
she achievement of those things which are vital to our national 
security and well-being.-4 

Iwelfth, Chairman Butler sought to achieve financial indeven- 

dence for the Democratic Mational Committee. RBeginring in 1957 a 
‘sustaining membershiv" vrogram was instituted in which individue's 
were made members of the National Democratic Farty if thev contributed 
“19 ox more ner year directly to the Democratic National Committee. 
Thousands of individuals put their names on the list and bv 1959 gave 
nearly %250,000 ner year to vay one-third of the Committee's bill's. 

This, emong other things, outraged the leaders of the urban 

states, particular’y in New Yor, Fennsylvania, and Illinois. They 
replied with the traditional weapon of decentralized parties: failure 
to meet cuota vayments. Instead of resorting to reaceful negotiations 
with the dissidents, lr. Butler made war. On Ausust 10, 1957 he 
declareé in Angeles: 

“We cannot move ahead at local, State, or national levels if 
saboteurs within our perty for selfish reasons attempt to wreck 
ovr progrars and halt ovr progress. Already, at the national 
level, we are witnessing the beginning of efforts by a little 
grouv of men to capture control of our party's national organiza- 
tion in order that they may dominate the 1960 National Convention 
end dictate the nomination of ovr vresidentia’ and vice presiden- 
tial. cendidates. These are the very men who wou'd weaken the 
prestige end influence of the office of national chairman in order 
to gain their ends. These are the men who would sacrifice our 
unity, our strenzth end future as a verty in order to insure their 
ovn power and control. 

So 1onz as I am vrivilezed to be national chairman of our 
great party, I will resist vigorously any and all attempts by_any 
clioue or small to fain control of our nationa) party.? 

Recurrent in-fighting flared emid reported northern big-city 

efforts to oust the Chairman. In February, 1959 an effort was revort- 

ec under way by northern leaders to repnlace Vr. Butler with Fatthew H. 
MeCloskey of FPhiladelohia, Treasurer of the National Committee. 

“ore intensive efforts from the same cuarters and especially 4p0luding 
Covernors DiSalle ané Tawes were reported the fotlowing July. 7 and 
afein in early 1960. In September, 1959 Ir. Butler and Covernor David 


4Democratic Metional Committee, Publicity Division, "Excerpts. 
from Sneech of Paul Butler, Chairman, Democratic Nationa? Committee 
Before Vestern stetes Democratic Conference, Denver, Colorado, Satur- 
May 16, 1959." Tress release. 3 

5 
transcrvint in files of Democratic National Committee. 
36The Fhiladelvhia Intuj rer, Fed. 25, 1959, Ds. 


31Madison Canital Times, July 39, 1959. 
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Layrence of Pennsylvania exchanged unpleasantries after Chairman Butler 
accused Governor Lawrence of joining with segregationsists to oust him. 
Governor Lawrence had obtained a copy of Mr. Butler's 1954 pigdge on 
secregation and had circulated it to other northern leaders. 2 Colonel 
Jacob Arvey, National Committeeman for Illinois, backed Governor Law- 
rence against Chairman Butler, saying: 

This (agreement) raises a serious question as to what kind of a 
mea he is. In the first instance, he ducked the segregation issue 
to be elected chairman. Later he belabored the subject to stay on 
the job. 

If that isn't a phony liberal, I don't know what the term 
means. 

As a result, both Southern and Northern leaders held back money 

from the Netional Committee. As of June 30, 1960 quota standings cover- 
ing 1957, 1958, 1959, and 1960 showed the following Southern holdouts: 


State Quota Contribution Fer Cent Paid Rank 
Mississippi “353,000 FeO 8.9 Bin 
South Carolina 63,500 7337 11.6 52 
Alabama 98,500 24,952 1 
Kentucky 95,500 36,275 38.0 7 
Louisiana 97,000 30,227 39.4 
Tennessee 97,500 45,386 46.5 39 
Texas 285,000 167,009 58.6 37 
Georgia 101,500 63,378 62.4 35 

Among northern urban holdouts, the leaders were: 
Illinois 248,000 85,301 34.4 8 
New York 399,500 179,553 hh, LO 


As an incentive for prompt payment, Chairman Butler announced 
that seating and housing at the 1960 Democratic National Convention 
would, be allocated on the basis of the percentage of total quotas 
paid. 0 Thus the Maryland delegation, with a 164.5 per cent record, 
not only sat in front row center, but was housed at the Biltmore. 
Illinois, by contrast, found itself seated in the rear of the Sports 
Arena end housed at “a less than de luxe hotel in a run-down neighbor- 
hood bordering on skid row. Guest rooms have no air conditioning.” 

Thirteenth, Mr. Butler's concept of the role of the party chair. 
man reflected his “party responsibility’ orientation. On July 19, 1959 
he spoke out firmly in defense of the active leadership-in party pol- 
icies and vrogrems he had tried to exercise, saying: 

When a varty does not have one of its members in the White 

House, the national chairman, as head of the political organization, 
becomes the instrument to communicate to Congress what members of 
the party in all ranks are thinking. 

In the absence of a party member in the White House, the na- 

tional chairman has a duty to remind all Democrats of our pledges. 


383ee The tvening Star, Washington, D.C., Sept. 12, 1959 ana 
Washington Post, Sept. 12, 1959. 


Courier-Journal, Louisville, Kentucky, July 26, 1959. 
4Onemocratic Direst, May, 1960, p. 27. 
Vlonomas O'Neill in Baltimore Sun, June 1, 1960. 
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Party orficials have the same peepenetan tee to the public that 
elected officials have. 

This is especially true in my case because I was national chair- 
man when our 1956 convention adopted our latest platform. Hence, 
I have a douple duty to do what I can to see that our pledges are 
carried out. 

Again, at the Democratic National Convention of 1960, he in- 


sisted that the primary duty of the chairman was to provide policy 
lesadersnip: 


leader of an arena- type party when he had had a private mecting with im ‘ 
Butler in Indenendence, Missouri the previous © hake ember. He was 
quoted as observing: 


+ e e L have been told that the sole duty of the National 
Chairman is to maintain the unity of the party. The Chairman in 
this view should behave like the proverbial good child, to be seen 
but not heard. 

Unity is a pretty word, and I am all for unity, but what does 
it mean in this case? Does it mean unity without regard to con- 
viction, without regard to principles, without regard to the ideals 
which already have been the lifeblood of the Democratic Party? 

I submit that unity on these terms is only a synonym for ster- 
jlity and death. .. . A unity which rules out principle is a unity 
which we Democrats cannot afford if our party is to live and if our 
Nation is to prosper. 

« e« L am trying to do my small part in preparing the Demo- 
cratic Party for its great task. I am trying to make the National 
Committee a clearing house for the ideas which we as responsible 
people must champion, or failing perish as human beings. It is 
our duty to listen to the many voices which listen to us, and the 
voices of all Democrats in all sections of the country, the voices 
of all citizens of our Nation, who know that when they catch our 
ear, that they catch the official ear of the Democratic Party. I 
have seen it as our duty to exnvress their view as widely and vigor- 
ously as we can. I have assumed as an obligation of the Democratic 
National Committee, not the mere maintenance of unity, but rather 
a dedication to principles. 

Unity is founded upon principles, rather than upon men. This 
has not been an easy road to follow. If I had chosen to be all 
things to all men, if I had ipa rein unity at any price, the course 
would have been much easier. 

By contrast, Harry 5. Truman had.pointed out the dutiesiof the 


The business. of the Democratic chairman is to keep the party 
together, not tear it apart. Nobody ought to be read out of the 
party. The business of the Democratic She tren is to do everything 


First Session ly honday “July 19 550 (Typed files of the 
Democratic National Committee), pp. 35— 


Courier-Journal, Louleviile, Kentucky, duty 1959; 
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he can to keep the Democrats all in Pa 
Fourteenth, Mr. Butler's concern for consistent national party 
leadership is reflected in the prevarations for the 1960 Democratic 
National Convention and seems to have contributed directly to its out- 
come. 


Speculation began as early as July, 1959 that Mr. Butler would 
ry to shape the 1960 Democratic National Convention to insure a liber- 
el platform and the nomination of liberal candidates. The selection 
of Los angeles as the convention site, the designation of a permanent 
chairman other than Sam Rayburn, ape several other moves were identi- 
fied as parts of the liberal plan. 5 

Thus the stage was readied for ‘the plot” to “thicken” in 1960. 
ir. Butler's unfortunate remark in early 1960 that he thought Senator 
Kennedy would win the nomination, although apparently a product of im- 
politic candor, stimulated further objections from Speaker Kayburn and 
this time called down the wrath of Senator Hubert Humphrey and the 
liberals. The selection of Representative Chester Bowles of Connecti- 
cut and General Philip Perlman of Maryland to head the platform com- 
mittee insured a thoroughly liberal platform with a strong civil rights 
plank. The selection of Governor LeRoy Collins of Florida as permanent 
chairman gave further impetus to the liberal orientation for he had 
made a striking record of moderate leadership on the sit-in issue and 
had accepted membership on the Advisory Council. The only concession 
to Congressional Deinocrats was the selection of Senator Frank Church 
of Idaho as temoorary chairman and keynote speaker, but needless of- 
fense was given them by assigning doorkeeping duties to a local secur- 
ity force rather than to ‘Fishbait” Miller, the traditional guardian 
of the House of Representatives and the Convention. 

larry 5. Truman's famous Saturday press conference a week be- 
fore tne Convention and his subsequent refusal to go to Los Angeles 
therefore rested on a lengthy record, not a last-minute whim. And yet 
Paul Butler's reply that the Convention was not ‘rigged“ for any can- 
didate was the truth. He could not select the delegates to insure a 
Kennedy nomination. The “rigging“ was ‘party responsibility” rigging, 
to insure a Convention which would create the image of a national, 
liberal political party united by principle and willing and able to 
carry out its pledges. Paul Butler made this perfectly plain in his 
speech to the Convention: 

I want to make one thing very clear to 211 of you, my fellow 
Democrats. If the National Committee has taken a stand on issues, 
it has taken no stand on men. It is no part of the duty of the 
Committee or its Chairman to favor one candidate over another. 
whatever my personal preference is--and I wouldn't be human if I 
didn't have them--I have tried to maintain a scrupulous neutrality 
among the candidates whose names will be vresented to you. Nor on 


The New York Times, Sept. 12, ° 1959, p. 1, col. 7, and p. 10, 


William S. White in 5t. Louis Post-Dispatch, July 8, 1959 
and Doris Fleeson in The tvening Star, Washington, D.C., July 7, 1959. 
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the part of the National Committee has there been any favoritisn, . 
any pressure, and, if I may borrow, a currently popular phrase, 
any rigging whatsoever. (Applause) 

Thus Paul Butler himself, by five years of consistent and 
energetic striving to make the Democratic Party a cohesive, national, 
liberal party, set the stage for the politics of the 1960 Democratic 
National Convention. More than the designation of a Presidential can- 
didate was at stake. Southern leaders, the urben party leaders of the 
North, and the leaders of Congress all separately but intensely desired 
tne return to party leadership of men who would understand and follow 
the “arena of compromise’ concept of political parties. 

At the convention, many liberals backed Stevenson or Humphrey 
and thereby isolated themselves, for the party leadership showdown 
turned on the Presidential nomination. Kennedy leaned on the Northern 
urban leaders and organized labor, but also had significant liberal 
support. Johnson was backed by the South and most Congressional 
leaders. 

The first ballot was decisive and Senator Kennedy moved im- 
mediately to consolidate his victory. The Northern urban leaders and 
organized labor, willing enough to accept the liberals if they would 
not control the party organization, were obliged also to accept the 
South, the Congressional leaders, and Majority Leader Lyndon Johnson 
for Vice President. Congressional control of the National Committee 
and the restoration of “arena” type leadership were achieved by the 
selection of Senator Henry M. Jackson as Chairman. Yet Jackson's 
liberalism could not easily be challenged and he was given a liberal 
Vice Chairman in the able Mrs. Margaret Price of Michigan. 

and thus, at one blow, the Democratic party sought to restore 
the New Deal coalition and internal party harmony. The full wisdom of 
this course remains to determined in the next 60 days, but its fruits 
ere already being harvested across the land. 


Party theory, then, is the key to understanding the chairman- 
Ship of Paul i. Butler. He believed in the party responsibility theory 
and tried to carry out reforms which the Committee on Political Parties 
Folitical Science Association had derived from that 
heory. 
. Other hypotheses do not offer a satisfactory exvlanation for 
his leadership. His statement in 1954 to Southern leaders suggests 
that he was not a dogmatic liberal. His own statement rejecting unity 
as an end in itself and his willingness to criticize Congress, northean 
urban leaders, and southern sepregationists for failure to support the 
party platform indicate that internal harmony was not his overriding 
purpose, 

Paul Butler is an idealist who viewed his chairmanship as a 
mandate to firht for what he thought had to be done to improve his 


‘proceedings of the Democratic Nationel Convention, 1960, ov. 
37. this passage followed immediately after the statement 
at >. 16 above. 
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varty and American self-government. Regardless of loss of personal 
vopularity, open opposition within his party, and public criticism, 
he resolutely stuck to his guns, 

But ideals, courage, and determination are not enough. The 
basic characteristics of American political parties in major part de- 
termine the effectiveness of any proposal and impose severe démands 
upon the methods by which a program can be implemented. 

When lir. Butler undertook programs consistent with party de- 
centralization and heterogeneity and executed them with appropriate 
action, he won support or at least acquiesence. The rule changes of 
1956 and the leadership training programs are good examples. 

But where Mr. Butler attemynted objectives designed to central- 
ize the party or to achieve cohesion on philosophy or principle, es- 
pecially if he undertook to accomplish his ends by vigorous personal 
leadershivo, he encountered opposition and refusal to cooperate. His 
mid-term convention proposal, ths Advisory Council, the segregation 
issue, the attainments of the 86th Congress, and the use of the sen- 
jority system in Congress ere good illustrations. 

The varty responsibility theory was given a solid test by as 
dedicated a supporter as it can ever hone to place in high party of- 
fice. Its rejection by his party therefore places the burden for 
future recommendations upon those among us who urge improvements which 
are derived from the realities of political organization which Ameri- 
can parties face. With Neil Staebler we must be prepared to show 
that there is nothing wrong with our political varties which more 
veovle--and more group work--and more painstaking local training won't 
cure, 
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THE ADMINISTRATOR'S ROLE ~- ISSUES AND HYPOTHESES 
Joseph C, Palamountain, Jr. 
Wesleyan University 


Prepared for delivery at the 1960 Annual Meeting of The American 
Political Science Association, New York, Statler Hilton Hotel, 
September 8 ~ 10, 1960, 


Public and Congressional concern about, and the interest of 
political scientists in, regulatory administration rise and fall in 
cycles, Only the affected interests and segments of the legal profession 
maintain a continuing concern in what the regulatory agencies do and how 
they do it. The cycle is now in the ascendant, in large part because 
of the exposures of the Harris (ne Schwartz) Conmittee and such occurrences 
as the Hector letter of resignation and the Connole controversy. While 
a few able political scientists have continued to toil loyally and 
productively in the regulatory vineyards, political approaches to 
regulation have progressed little beyond the concepts and hypotheses 
achieved in the New Daal days. 


There is a crying need for more research. A recent Brookings 
seminar both illustrated and concluded that attitudes toward regulatory 
administration derive from choices of fundamental assumptions about the 
regulatory process and the values it should serve. The legal approach, 
the dominant orthodoxy of the day, assumes that regulation is primarily 
adjudicatory, that it is most akin to what the courts do, and that 
administrative procedures should be even more judicialized in order 
fully to protect the private interests involved. One political approach 
instead views the regulatory task primarily political, underscoring its 
resemblance to the work of executive agencies, and arguing that. 
administrators must make policy and assume leadership if broad but 
regulatory policies are to be defined and effectuated, and if public 
goals are to be substituted for private nnes. A second political. 
approach is more pluralistic and stresses the inherent technical 
difficulties of the regulatory programs, the multiplicity of policy 
criteria, and the sharp conflicts of affected interests. Since 
Congress was unable to declare a clear policy, this approach expects 
of regulation only the orderly and tension-relaxing adjudication and 
mediation of problems for which the community at large is not prepared 
to consider strong solutions. 


The seminar demonstrated that there is surprisingly little 
knowledge available to support or test these approaches, which are 
rooted only in initial postulates or are grandly extrapolated... — 
from the limited experiences of one or two agencies. We know little 
about the broad range of regulatory experience, least of all about that 
of the executive agencies. We know little about the informal processes 
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which underlie or by-pass adjudication and may make it a mere facade 
or dwarf it in importance. As a result, most current literature deals 
with remedies for postulated ills rather than with careful analyses of 
actual practices and results, Furthermore, most of it is produced 

by lawyers, who focus on adjudication, on public records, and on the 
ere commissions (which look more like courts than do executive 
agencies). 


The seminar also stressed the danger of generalizing too hastily 
and grandly about "the't regulatory process, pointing out the uniqueness — 
of each agency*s problems and of its political and technical environment, 
Thus some agencies confront multigroup constituencies, while others deal 
with but a single major interest. Some interests bitterly oppose 
regulation and seek to frustrate it: others seek to impose it on yet 
other interests, and some groups welcome or demand it as the equivalent 
of a federal Good Housekeeping Seal of Approval. And dissimilarities 
between types of regulation are striking. Safety regulation differs 
greatly from rate regulation, while licensing presents quite different 
problems than does the regulation of business practices. 


Consequently, the seminar recommended studies of particular 
problems and policies in the hope of building up new generalizations 
more soundly based, and probably more limited in scope, than those 
which assumed that all regulatory programs presented similar problems 
requiring the same organization and procedure. It further endorsed 
policy oriented research, both to shed general enlightenment on 
regulatory administration and to counterbalance the emphasis of legal 
literature on procedure, 


l The seminar discussions and its resultant prescriptions for 
- Yesearch are reported in Marver Bernstein and Mark Massel, 
"Research in the Regulatory Process: A Sugguested Program," 
and J.C. Palamountain, Jr., "Current Views on Regulatory 
Administration" (papers presented to the Conference on the 
Public Service, May 13-14, 1960). 


Some research is underway — both Brookings and the Inter—- 
University Case Program have begun modest programs — but much more is 
needed. Otherwise current Congressional and public concern is likely 
to fade away, leaving only a residue of trivial and probably vain efforts 
to ensure proper conduct by commissioners, or it will simply be used by 
the ABA in its drive further to "judicialize" regulatory administration 2 


2 For a description and analysis of this offensive, see Ferrel 
Heady, "The New Reform Movement in Regulatory Administration," 


Public Administration Review (Spring, 1959), pp. 89-100. 
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--a process once believed to have been completed by the Administrative 
Procedure Act of 1946. In the absence of such research, those political 
scientists and administrators who believe in the policy-making responsibil~ 
ities of regulatory administrators are forced to rely on approaches 
precariously resting on shaky factual underpinnings. 


The best and fullest recent statement of the political and 
policy approach to regulation, although confined to regulation by 
independent commissions, is Marver Bernstein's Re t Busines 
Independent Commission (1955). Based upon a survey and maledie of 
the literature, this study reaches fairly familiar conclusions: 


eee the commissions have not been satisfactory 
instruments.... They have been founded on a basically 
undemocratic concept of the political process and 
have helped to perpetuate naive notions about regulation — 
of business, the virtues of group decision, and the uses 
of expertness.. By insulating themselves from popular 
political forces, the conmissions have subjected them- 
selves to undue influence from the regulated groups and 
tend to become protective spokesmen for the industries 
which they regulate. By virtue of their emphasis upon 
formal procedures of adjudication, commissions gradually 
forsake the vigorous search for the public interest for 
the role of administrative tribunal. ...regulation by 
commission has not been able to match the ingenuity, 
imagination, and inventiveness of American business, It 
has been conventional in method, passive in attitude, and 
orthodox in the evolution of policy. 


The persistence of myths about the qualities of in- 
dependent commissions endangers the achievement of effective 
regulation of business in the public interest. Commissions 
have proved to be more susceptible to private pressures, to 
manipulation for private purposes, and to administrative and 
public apathy than other types of governmental organizations. 
They have lacked an affirmative concept of the public 
interest; they have failed to meet the tests of political 
responsibility in a democratic society; and they tend to 
define the interests of the regulated groups as the public 
interest. The effectiveness of regulation of business by 
commission hangs by a thin thread. As a method for ordering 
economic relations in society short of governmental owner ship 
and operation, it has not proved itself, 


1 Pp. 295-96. 
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But Bernstein himself, both in the book and in the Brookings Seminar, 
has been the first to admit that such conclusions require confirmation and 
correction through research, | 


paper is a progress report on research performed during the 
past year. It was concerned generally with the Federal Trade Commission 


1 Made possible by the generosity of the Social Science Research 
Council and the Inter-University Case Program. 


Federal Trade Commission and focused specifically on the development of 
three cases — (1) a charge of false and misleading advertising brought 
against the claims made for Dolcin in the treatment of arthritis and 
rheumatism, (2) a charge of illegal price discrimination under the 
Robinson=Patman Act filed against Standard Oil Company (Indiana), and 
(3) an anti-merger complaint filed ggainst Crown Zellerbach Corporation 
under Section 7 of the Clayton Act. 


2 The first is scheduled for publication this fall by the ICP; the 
second should be completed during the current academic year; the 
third cannot be completed or published until its judicial appeals have 
run their course. 


In view of the very bulk of the theories and assumptions to 
be tested, the danger of extrapolating from a few cases, and the vast 
amount of research ultimately required, this study is but a widow's mite. 
Furthermore, designed to illustrate actual practice and to raise many 
issues, these case studies do not focus especially on policy. Whatever 
contribution they may make results from the study of the voluminous 
public records ——- rarely touched by either political scientists or 
economists — and of the "inside" files, ordinarily safeguarded from 
prying eyes but opened to_me because of Chairman Earl Kintner’s conviction 
of the need for research.* These files consist primarily of the invest- 


3 My debt to Mr, Kintner is great. As General Counsel, he encouraged 
this study. As Chairman, he generously, almost foolhardily, made the 
inside files available, offered advice, but did not seek to direct my 
selection of cases or my interpretation of them, Also as Chairman, he 
provided me with the opportunity to see the FTC in its most productive 
and innovating year. 


igation records, internal staff memoranda, and the papers and memoranda 
written to assist the deliberations of the Commission itself. They 

shed a narrow but valuable beam of light into some of the darkest areas 
of informal conmission behavior — the selection of cases, the decision 
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whether to take formal action, the role of the staff in influencing the conduct 
of cases and the making of decisions, and, what an ABA spokesman has called 
"the dark side of the moon," how the Conmission, confronted with a 

voluminous public record, actually reaches its decisions, 


I. CONTROL OF THE REGULATORY AGENDA 


It has long been a truism in political analyses of regulation 
that "the regulatees tend to regulate the regulators," that the regulator 
agency * tends to lose sight of its original public policy and to identify 
the public interest with the interest of particular private groups. Many 
reasons for this phenomenon are cited, including the vagueness of the 
agency’s statutory mandate, the inadequacy of its resources, its isolation 
from centers of extra~industry political power, its constant proximity to 
those being regulated, and its dependence on industry compliance, © 
cooperation, and factual resources, 


FTC experience offers a somewhat different insight. Its regulatory 
jurisdiction includes most of the American economy, and it can exercise 
broad discretion in the application and :. < interpretation of its statutes. 
Except for a few special programs such as its regulation of fur labeling, it 
does not have to live in common-law wedlock with any particular industry. 
Furthermore, it now has ample authority to conduct investigations on its own. 
Consequently, it should be free to decide which industries to investigate 
and against which firms to act. Yet a striking fact is that the FIC 
exercises but slight control over its own agenda. The button which 
starts the FTC*’s investigating, litigating, and deciding machine to hum is 
usually punched from outside. 


This abandonment of control over the selection of its complaint 
investigations means that policy and its enforcement develop haphazardly. 
The confusing and ambiguous Robinson-Patman Act offers an illustration. 
Since the Justice Department has virtually ignored the Act, and private, 
triple-damage suits have done little to develp its meaning, it has 
been left for the FTC, through the selection and litigation of cases, to 
declare policy principles to be used in interpreting this baffling measure 
and to build up a clear and fully developed body of case law to guide 
business conduct. This burden is the greater begause of the necessity of 
applying the Act to industries which vary exceedingly in their power 
structures, channels of distribution, discount and price structures, terms 
of sale, methods of cost accounting, and other trade practices. 


But since the FTC has passively awaited complaints, and since 
some trade associations have been zealous in calling attention to alleged 
violations, some parts of the statute and some industries hav¢ produced 
many cases while others have received little or no attention.” Thus, of the 


1 ‘This analysis owes much to Corwin D. Edwards® comprehensive study, 
The Price Discrimination Law (1959), pp. 64-91. 
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311 Robinson—Patman cases which led to cease and desist orders from 1936 
through 1957, 34.7 per cent of the violations involved price discrimination 
by sellers (Section 2a), 43.5 percent involved brokerage payments © 
(Section 2 c), 13.8 percent disproportionate payment for promotional 
services (Section 2d), 4.4 percent the disproportionate furnishing of sales 
service (Section 2c), and only 3.5 percent of the receipt of unlawful 
discriminations by buyers (Section 2f). 


Concentration on particular industries is even more striking. Eighty- 
seven percent of the brokerage orders and over one-third of all other orders 
deal with food products, Of the 109 non—brokerage orders outside the food 
trade, 20 deal with drugs or medical, dental, or optical supplies, 18 with 
automotive parts, gasoline, and tires, 12 with books and school supplies, 

11 with various rubber products, 9 with building materials and equipment, 

and the remainder are scattered. Thus the Act has been applied primarily to 
finished goods and to industries with relatively disorderly or fluid price 

and discount structures and with substantial competition at both ends of 

the market. T he discriminations attacked usually represent temporary 
advantages secured by the competitive maneuvering ofcone firm or group. 
Relatively few cases have arisen from more orderly markets, where the dominant 


power of one or more buyers or sellers has produced permanent discriminations 
or concessions, 


Thus the passivity of the FTC has led to umeveness and lag in 
clarification of the ACt and in the building of meaningful case law. It 
has also meant that the more monopolistic a market is and the more securely 
entrenched its discriminations, the less apt they are to be questioned. 


Other examples of the effects of surrendering control over the 
initiation of cases to outside parties could be cited. Thus antimonopoly 
complaints tends to originate in industries where a fair amount of competition 
exists, Where the market power of a single firm dominates a whole industry, 
competitors may be nonexistent or intimadated and customers or sellers 
fearful of antagonizing the dominant firn, 


Furthermore, private parties not only initiate the FTC investigation; 
they may also shape the case made and hence the policy issue raised. Thus 
the Indiana Standard case, was initiated by the complaint of some aggrieved 
Detroit gasoline stations who protested that four "jobbers", who paid 
Standard 1 $ less per gallon than did the complaining retailers, were passing 


1 It is FTC policy not to reveal the names of complainants, but this fact 
ultimately leaked out into the public record, 


on part of this concession on their retail sales to consumers and on some 
of their wholesale deliveries tp other retailers. The last, in turn, were -'. © 
thereby enabled to cut their retail prices. 
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The marketing of gasoline is often a complex mixture of competition 
and monopoly because of alternative channels, price leadership, and 
incomplete integration of functions both by the dominant majors and by 
independents, The Detroit market was further complicated by the dumping 
there of excess gasoline refined elsewhere and by the growth of off—brands 
selling at less than major prices. It would have been a difficult task 
of economic analysis and judgment to determine whether Standard had 
selected its jobbers and given them jobber discowts to meet competition 
for their business, to bring about retail price cuts and so meet the 
competition of off~brands, or as a part of its normal system of classifying 
customers. It would also have been difficult to balance the desirability 
of these jobber prices as registering competition at the wholesale level 
and creating competition at the retail level against their undesirability 
as injuring retailers and as creating unfair retail competition. It would 
have been easy to determine that jobbers had a stake in the case. In 
fact, the investigation attempted none of these tasks. While the. 
investigators did not accept the retailers’ theory of Standard's price 
policies, they accepted fully their theory of the violation and of 


competition, 


The case was litigated on a similarly narrow basis. One result 
was that, never having looked beyond the discrimination under attack, nor 
having analyzed the competitive consequences of the discrimination or of 
its abolition, the staff found itself writing, and the Commission approving, 
a cease and desist order which, in order to be effective, required resale 
price maintenance by the jobbers — a kind of anticompetitive price 
control the FTC had consistently opposed elsewhere. The Commission also 
found, to its surprise, that it was being politically assailed by jobbers — 
the very kind of small businessmen intended to be protected by the 
Robinson=Patman Act and which the FTC had prided itself in championing, 
Finally, in the course of the judicial appeals and Commission reconsiderations 
which constituted the remainder of the case's 19-year history, the FTC 
found itself reluctantly facing up to issues of competitive policy, but 
always on the basis of a narrow record, inadequate for an eiacabiaccarnea of 
the competitive significance of the discrimination. 


Thus the FTC*s broad powers to investigate and to issue cease 
and desist orders under broad legislative mandates really require outside 
initiation, Like the Supreme Court, it speaks only when spoken to, and 
like Congress, it does not control its own agenda. 


This dependence on private parties obviously reflects excessive 
judicialization and lack of a strong policy orientation or of a sense 
of agency mission. It perhaps also suggests the general thesis that accept~- 
ance by a regulatory agency of a regulated industry's interest as the 
public interest may similarly result from private control of its agenda 
pve than from direct influence over the agency’s decisions and 
attitudes, 
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The ICC, for example, is commonly described by political analysts 

as “railroad-minded", While evidence can be mobilized to support this 
allegation, it has become increasingly difficult in recent years to explain 
how it then is that the ICC has come to preside over the virtual dissolution 
of the railroad system, The concept of control of regulatory agenda offers 

a key to this puzzle, While the ICC may be railroad-minded, until recently 
it has been the truckers (and water carriers) who have controlled its 

agenda. Originally the ICC presided over a value~of~service rate structure, 
defensible so long as the railroads commanded a monopoly. Despite its 
statutatory mandates, the ICC never sought actively to define and promote 

the inherent advantages of each mode of transportation. Instead, it sat 
back, waiting for the cases to roll in and deciding each as a unique factual 
question, The ICC lacked a policy, but the motos carriers had one — that of 
diverting high-value, high-rate cargo from the rails to them — and they 
aggressively promoted it. And, until recently, the railroads lacked a policy, 
other than that of fighting a defensive » delaying action. Consequently, ~ a: 
lacking a policy of its own, and ducking the policy-making tasks of 

examining the optimum economic division of traffic and or re-examining 

the railroad rate structure, the ICC found itself acting on an agenda set 

by the motor carriers. It confronted a long ‘series of cases in which 
truckers sought to bid with lower—than-rail rates for certain hauls of 
certain commodities, However railroad-minded the Commission may have been, 
unless it flatly rejected every request for a rate change, it was bound 

to aid the truckers and harm the railroads. Since both the ICC and the 
railroads lacked a policy, that of the motor carriers has prevailed. 


1 For an analysis of these cases, see E. W. Williams, Jr., The 
Regulation of Rail-Motor Rate Competition (1957). 


it 
FOCUSING OF STAFF EXPERTISE, OPINION, AND JUDGMENT 


The staff*s contribution to the making of policy has been relatively 
neglected in the literature. The original belief was that the staff would 
bring to bear upon common problems the expertise derived from various 
disciplines and areas of experience, so that agency decisions would be based 
upon an understanding of all relevant analyses and criteria, The agency*s 
presumed independence from politics and escape from the rigidities and routines 
of the executive establishment were to enable the staff to define and promote 
the public interest flexibly, expertly , and aggressively. What general 
criticisms there are stress poor management and organization, usually 
attributed to the lack of a single responsible head, and the cramping 
effects of judicialized procedures on broad staff participation. 
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The research upon which this paper rests yields somewhat conflicting 
evidence. It is clear, however, that the fact that the FTC seeks to 
establish policies, to lay down guide lines for business conduct, primarily 
through cases, imposes serious restraints on the ability of staff members 
to contribute to the development of policy. That is, the question here is 
not the familiar one of how distinctly policy has emerged from the 
FTC’s cases, but, rather, the ability of staff members to shape and 
direct that policy development. 


The weakness of staff influence on policy derives in part from 
the predominance of lawyers. It may be true of the genus, and it is 
certainly true of the FTC species, that lawyers tend and prefer to focus 
on the uniqueness of a case and neglect its policy implications and 
possibilities. 


A second limitation arises from the fragmentation of responsibilities 
in the preparation, negotiation, and litigation of cases, the sheer 
volume of cases demanding attention, and the length of the proceedings. 
Thus in the relatively simple, although fully litigated, Dolcin case 
10 $ years elapsed between the start of the investigation and the first 
acceptance of a compliance report. The legally tangled Bebe Stas 
case consumed 19 years, and the Crown Zellerbach case, object of 
special expedition, is now in its eighth year. 


The combined effect of these two factors is registered in a few 
statistics: Forty-six members of the FTC staff at some time in the Dolcin 
proceeding played important roles, such as litigating the complaint, 
presenting oral argument, or drafting briefs, memoranda, or decisions. Only 
two of them, members of the medical staff, were nonlawyers. In the fiscal 
year in which the Dolcin investigation was begun, the then Bureau of 
Legal Investigation, with a budget of but $491,184 (less than half the 
amount spent that year in advertising Dolcin) had on hand 1,378 cases 
docketed for investigation in earlier years and received another 1,177 
complaints, And in the year in which the then Medical Bureau evaluated 
Dolcin advertising, its staff of but three medical officers prepared 
225 written opinions and many oral ones, assisted FTC lawyers in 
hearings, and obtained 36 expert witnesses for testimony. 


Furthermore, cases develop lives of their own, often pursuing 
unpredictable courses and raising unexpected issues. What begins as 
a case intended to advance one policy or eliminate one practice may come 
to center on quite different issues. Thus the bulk of the Indian 
hearings was devoted to the cost justification issue, comprising, indeed, 
the longest litigation of this issue ever to arise under the Robinson- 
Ratman Act, but it faded from sight after the Commission decision and 
was never raised in the case's reconsideration by the Commission, nor 
in its three appearances before the Circuit Court and its two 
appearances before the Supreme Court. 
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The various approaches or theories under which the FTC conducted 
the Standard case illustrate some of the effects of fragmentation and 
of the evolving character of a case, The investigation and litigation 
before a hearing examiner was concerned primarily with proving that 
discounts had been granted some jobbers and that they had enabled those 
jobbers and their customers to lower their prices and so injure other 
retailers, The approach was as narrow as that of criminal law, with no 
general examination of gasoline marketing and no economic analysis of 
the Detroit market or of the effects of the discount other than those 
on certain retailers, Before the Commission and the courts the dominant 
issue urged by FTC counsel involved interpretation of the Robinson-Patman 
Act*s "good-faith competition" proviso, which could have had an impact 
on substantive policy but which was largely discussed by the FTC 
staff in terms of legislative history and the burden of proof in price 
discrimination cases. When the case returned to the Commission, it 
first yielded the finding that there could be no good faith competition 
where discounts injured competition and were not cost justified. When 
the case re-entered the courts, however, the argument was that use of a 
pricing system could not be regarded as good fatih competition. 


Thus it would be partially valid to say that the handling of 
cases is haphazardly autonomous, marked by a narrowly legal approach, 
calling for the selection for formal complaint of those cases most easy 
to win and the selection of whatever issues, arguments, and evidence are 
most apt to produce victory and providing little consideration of policy 
implications, Furthermore, the FTC*’s non-legal staff is small, of 
uneven quality, and often ignored. Thus in the Indiana case, which 
raised important economic issues and was first decided by the Supreme 
Court on the basis of economic analysis, no FTC economist gave advice 
until the case was 13 years oid and when the second Commission decision 
and order had already been drafted.! ‘Throughout the long history of this ‘ 
case only two FTC economists and three accountants were tapped for advice. 


1 

During pre-complaint investigation, the Commission did address a 
question to a staff economist, but he misunderstood it and gave a non- 
responsive answer, 
2 

On cost justification questions, however, the FTC lawyers defer 
to the accountant, who is vested with virtually full Commission authority; 
his opinions, expressed in the hearings, are usually controlling. No 
examiner has ever reversed a recommendation of the accounting staff, and 
the Conmission has only twice disagreed with such a recommendation. 


Yet instances can be cited in which individual staff members have 
had a considerable policy impact through their influence on particular 
cases, Indeed, their impact highlights the agency's general policy 
vacuum and the lack of policy orientation on the part of most of their 
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colleagues. Thus Dolcin and a companion file were selected for quick 
action by two FTC doctors who had become concerned over the appearance 

of a dozen aspirin—based remedies making dubious claims for the relief or 
treatment of arthritis and rheumatism and thereby competitively dis— 
advantaging a number of aspirin-based general analgesics whose advertising 
claims had earlier been restrained. Recognizing a need for general rules 
governing the advertising of all aspirin-based remedies for arthritis 

and rheumatism, they determined the restrictions they wished to impose 

and sought so to shape the handling of the two selected cases as to put 
those restrictions into effect. Despite some disagreement with their 
legal colleagues, inevitable delays, and many procedural complications, and 
despite Circuit Court amendment of the Dolcin order, they finally achieved 
victory in the companion case, This winning of a precedent establishing 
case then enabled the reaching of agreement on similar restrictions on 

a dozen other remedies and established guide lines apparently observ 

by other remedies. 


A more far-reaching achievement was that of a lawyer, who, 
virtually singlehandedly and in the most moribund years of the FTC, 
nursed a series of cases through investigation and litigation, The 
Commission itself was not fully aware of their significance, and it was 
not until the Supreme Court affirmed them,” that the Commission, and 


1 
The crucial cases were: Corn Products Refining Co. v. FIC, 324 U.S. 726 


(1945); FTC v. A. E. Staley Mfg. Co., 324 U.S. 746 (1945); FTC v._Cement 
Institute, 333 U.S. 683 (948) 


the nation, realized that they apparently empowered the FIC to dissolve 
all basing-point pricing systems — then used by many and powerful 
industries. Im the teeth of the resultant political storm, the bewildered 
and timid FTC retreated, never making full use of its new powers, but 

the lawyer had shown what one man, with definite goals and with patience, 
could do in 11 years of careful preparation and litigation. 


III POLICY-MAKING BY COMMISSIONERS 


The role of the commissioners themselves in the making of case 
decisions and of policy has often been debated. Legal observers frequently 
argue that the "real" bases for commission decisions do not appear in the 
public record. And it does seem that some commissions follow policies never 
made part of the official record. Is it, for example, only coincidence 
that since 1953 no Democratic newspapers have been awarded licenses in 
contested TV cases? 
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It is frequently asserted that informal staff influences on commissioners 


make a facade of the adjudicatory procedures leading up to a commission 
decision. Those "inside" FTC files I have examined, however, reveal 
nothing that is shocking or even surprising. In the issuance of findings, 
orders, and opinions the Commissioners since 1946 have sought the advice 
and assistance only of their special assistants. In its non—judicial 
decisions, such as those on the issuance of complaints, the making of 
investigations, the filing of appeals, or the seeking of injunctions, the 
Commission may receive the advice of many staff members, And these 
memoranda are about what might be expected: in most decisions there is 
only one staff recommendation, usually endorsed by administrative 
supetiors and adopted by the Commission: but frequently lawyers disagree 
with lawyers on a legal interpretation or on a course of action; and 
lawyers and non-legal experts may disagree on a point involving the 
combination of legal with other opinions, 


The degree to which the Commission has made its own decisions, 
however, has varied considerably, In the dead days of the early 1940's 
it fairly automatically rubber~stamped staff recommendations and accepted 
without change the generalized descriptions and boiler—plate proscriptions 
of the findings, rulings, and orders drafted by its special assistants. On 
administrative decisions it rarely returned a matter for further opinion 
or information, On judicial decisions the Commissioners participated 
little, They did not ask questions in oral arguments, and the individual 
Commissioner presenting a draft decision simply prepared an abbreviated 
version of the explanatory memorandum drafted by his special assistant. In 
both respects there has been substantial improvement, but decisions, at 
least until recently, still receive less than full administrative or 
judicial review. Apparently too many administrative recommendations are 
received to permit more than cursory consideration, and the Commission 
seldom avails itself of the breadth of staff advice available to it. 
Individual Commissioners participate morein the drafting of opinions, 
findings, and orders and may demonstrate mastery of cases assigned them, 
but in oral arguments their colleagues often reveal an ignorance of the 
basic facts or elementary issues of a case a few hours before they make 
their tentative decision on it, 


But regardless of the quality and conscientiousness of individual 
Conmissioners, many of the factors which deny the FIC control over its 
agenda and which weaken the staff's influence over the policy content of 


cases also operate to make it most difficult for its five Commissioners to play 


their crucial role — that of directing or at least influencing what 

the FTC does and of setting its policies. Yet theirs is the ultimate 
responsibility that the agency be, as it was intended that it be, a 
specialized, expert body, charged with putting concrete meaning into the 
broad, vague terms of its basic legislation. Ip a sense, it was to be 

a "businessmen's court,t its flexibility and informality enabling it to 
develop ruling principles and case law more rapidly and flexibly than could 
the judges, At the same time, it was to be more committed to antitrust 
goals, to be more active, forceful, and policy~minded, than the judges. 


: 
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Simple mathematics goes far in explaining why the Commissioners 
have difficulty in shaping policy. They speak primarily through cases. 
But they handle so many that they can master only a minority. Thus in 
the year in which the Dolcin case was decided the Commission issued 87 
other cease and desist orders, approved 18 consent orders and 121 
stipulations, issued 101 formal complaints, ruled upon a number of inter- 
locutory appeals, and supervised the varied work of the staff, while | 
individual Commissioners made speeches, testified before Congressional 
committees, and conferred with businessmen, 


And since the tenure of an average case exceeds that of 
Commissioners, they often, if not usually, vote for the issuance of 
compLaints in whose final decisions they will not participate and decide 
cases initiated by their predecessors. Of the five Commissioners who, 
on March 28, 1949, directed that injunctive action be prepared against 
Dolcin, only one was still on the Commission when it issued a cease and 
desist order on October 3, 1952. Of the five members of the Commission at 
the time of this second action, not one was still serving on October 29, 
1956, when the Coymission reaffirmed its cease and desist order after 
further hearings. 


I 

A high rate of turnover among Commissioners is not a necessary cause of 
their inability to shape FTC policies. After having concluded that the 
FTC was an unfit instrument for any of his important policies, President 
Roosevelt ignored it but automatically reappointed all members as their 
terms expired. As a result, there was no turnover on the Commission 
from August 27, 1935, to October 14, 1945. Yet this was also the period 
in which the Commission wrote no opinions and almost automatically approved 
the “boiler—plate" findings and orders passed up to it from below, 


The Conmission thus resembles an iceberg, eight-ninths of which 
lies unseen beneath the surface. Commissioners came and go in the visible 
one=ninth, but, with some exceptions, they have relatively little effect 
on the remainder of the agency. Cases live out their lives beneath the 
surface, rising to the attention of the Commissioners only a few times. 
- then, the normal action is to approve staff recommendations 
or decisions, 


The combination of rapid turnover (which characterizes most of 
the independent commissions) with a plural head intensifies the difficulty 
of reaching decisions or of effectuating policies. One of the theoretical 
justifications for heading the independent regulatory agencies with 
boards rather than single administrators was to provide continuity and 
Stability of policy. The following description of Commission decisions 
on issues raised in the Indiana Standard case illustrates the falsity 


' 
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of this assumption, although this was not a typical case and was selected 
in part to reveal the operation of the Commission under extreme pressure. 


November 26, 1940, “Having reason to believe that 
JStandard and other companies] have been or are violating" 
the Robinson—Patman Act through their grants of jobber 
discounts, the Commission, composed of Ferguson, March, 
rb Ayres, and Freer, directed that a complaint be 

s * 


October 9, 1945. The Commission, composed of Ferguson, 
Davis, Ayres, and Freer, issues findings, concludes that 
good-faith competition is not a defense for otherwise 
illegal price discrimination, and orders Standard to 
cease and desist. 


August 9, 1946. After receiving protests from jobber 

: associations, the Commission issues a modified order, 

| Ferguson, Davis, Ayres, and Freer voting in the affirm 
ative, and Mason dissenting to the issuance of any order, 


February 11, 1949, After inundation by Congressional 
criticism of its basing-point and Standard decisions, 
the Commission tells Congress it believes good faith 
competition should be a full defense to a charge 
of illegal price discrimination, although its legal 
arguments before the Circuit Court have been to the 
contrary. Ferguson, Davis, and Ayres approve this 
position; Masonis absent; and there is one vacancy. 


June 9, 1949, The Commission informs Congress that - 
it cannot make up its mind whether good-faith competition 
should be made a complete defense by legislation, 


January 5, 1950. The FIC*s brief, approved by the 
Commission despite the Solicitor—General's refusal to argue 
the case, tells the Supreme Court that failure to restrict 
the good-faith competition defense would emasculate 
the Robinson~Patman Act, 


January 18, 1950. Reinvigorated by new appointments, 
the Commission tells Congress that it opposes legislation 
declaring and expanding the good-faith competition defense, 
Ayres, Mead, and Carson approve of the statement and 
Mason dissents. 


Early June 1950. The Commission, dividing along the 
same lines, advises the President to veto a bill which 
would establish the good-faith defense. Hs docs. 
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April, 1951. After a Supreme Court decision in the 
Indiana case holding that good~faith competition is a 
complete defense under the Robinson—Patman Act, a 
Commission majority opposes a bill t re-affirm and 
expand the Court's decision. Mead, Carson, and Spingarn 
instead ask that the good-faith defense be legislatively 
limited, Ayres cannot make up his mind, and Mason supp- 
orts the bill. 


January 7, 1953. The Commission approves issuance of 
modified findings and a new order. Mead, Carson, and 
Springarn approving, Mason and Carretta dissenting. The 
findings hold that Standard'*s discounts were not granted 
in good faith, and the order includes a requirement which 
would either eliminate the jobbers or in effect require 
resale price maintenance. Only Carson wants this require~ 
ment but he refuses to support the decision unless it is 
included. Since his appointment is about to expire and 
his replacement will likely support the Mason~Carretta wing, 
Mead and Spingarn capitulate on this point in order to 
secure majority support for the findings and order. Thus 
resale price maintenance, wanted by only one Commissioner, 
is included in the order, 


March 16, 1953. The Mead majority opposes a bill to 
reaffirm the Indiana decision and asks for legislation 
to reverse that decision. Carretta and Mason dissent. 


June 16, 1943. The new Howrey majority (Howrey, Mason and 
Carretta) opposes a bill reversing the Indiana decision, 
Mead and Spingarn dissenting. 


January 4, 1955. The Commission declines to reconsider . 
its order. While a majority of its present membership — 
Howrey, Mason, Mead, Gwynne, and Secrest — would not have 
approved the order and findings, it followed its precedent of 
accepting paternity of all outstanding orders. 


March 1, 1956. While its new order and findings, designed 
to limit the effects of the Court's Indiana decisions is 
being appealed in the courts, the Commission opposes a bill 
to reverse that decision. Mason, Gwynne, Secrest, and 
Anderson are the majority, while Kern dissents, 


May 22, 1986. After the Circuit Court voids its new 
findings and order, the Conmission realigns itself, 
with Kern, Secrest, and Anderson supporting the bill, 
Gwynne and Mason opposing it. 
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Thus turnover, personal vacillations and uncertainty, and political 
impotence and timidity in the face of a "hot" political issue denied the 
Commission continuity of position or the opportunity to contribute sig- 


nificantly to Congressional policy-making. 


The Indiana case also illustrates a last major limit on the ability 
of Commissioners to influence policy. Cases, whose factual content has 
been structured and determined and whose issues have been seJected and framed 
by previous years of investigation and litigation, are clumsy and often 
impossible tools through which to declare and effectuate new policies. 
Commission approval of most complaints is fairly automatic. The investigation 
has already shaped the case and its issues, and seldom does the Conmission 
suggest new issues to be raised or evidence to be sought. Thereafter, the 
Commission can influence a case only in a judicial manner, on inter— 
louctory appeal or on final decision, when to raise a new issue not . 
litigated before the examiner will be to risk judicial reversal or to 
remand the case for further hearings. Another way of noting the 
intractibility of cases as means of furthering predetermined policies is 
to stress the problem posed by the independence of the hearing examiner, 
whose judge-like concept of his role reinforces his reluctance to deal 
with policy issues or to be unjudicially influenced by his Commission, 


Crown Zellerbach illustrates some of these difficulties. In 
1953 Chairman Howrey assumed office with a greater sense of the 
opportunity and need to make new policies than any other Commissioner 
in at least two decades. His letter of resignation proudly recited his 
policy impact and his administrative reforms, | 


I feel that my job here is done, The reforms I 
had in mind largely have been accomplished, The : 
Commission has been reorganized from top to bottom.... 
Its policies have been re-oriented to the original 
intent of Congress. 


The President's reply gratefully acknowledged his policy and 
leadership contributions. 


When you assumed the Chairmanship of FTC, you 
brought to the office a wise and deep background of 
professional knowledge, alear—cut objectives for your 
mission, and, most important of all, a determined 
resolution to devote all your talent and energy 
in their accomplishment. The record of the FTC since 
you became its chairman is convincing evidence that 
you have served the Republic and its people well.... 
Your leadership, undoubtedly, will be of enduring 
influence in the work of all those associated with you 
on the Commission, 


AS 
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To Howrey, one of the most important needs in antitrust policy was 
to reduce the scope of per se rules of illegality and the substitution 
of a rule of reason requiring the evaluation of questioned practices 
of situation in the light of all the relevant economic evidence. He 
promoted this view in the Attorney-General's National Committee to 
Study the Antitruss Laws and in numerous speeches. He further argued 
that, as an expert body, the FTC had to gather and pay heed to economic 
evidence. The Commission "cannot acquire a special knowledge of 
competitive conditions and effects unless it examines: all relevant 
economic factors, unless it tests public interest and competitive injury 
by such comparative facts as business rivalry, economic usefulness, degree 
of competition, degree of market control, degree of vertical integration, 
customer freedom of choice of goods and services, opportunities for 
smali competitors to engage in business, costs, prices, and services.™ 


1 
Address of June 18, 1953 (mimeographed). 


He further argued that economic evidence would shorten antitrust cases 
by substituting concise economic data for rambling and cumulative testimony 
by competitors, customers, and suppliers. 


Howrey found an opportunity to implement and officially declare 
this view in his opinion returning the Pillsbury merger case for further 
hearings. This attempt to establish a new policy in the preparation 
and decision of antitrust cases did have an effect on the case brought 
against Crown Zellerbach for its acquisition of St. Helens Pulp and 
Paper Company, a competing West Coast manufacturer of coarse papers. 
Previously the staff had planned to rely primarily on testimony of - 
paper jobbers and converters about the effects of the merger. Instead, 
after the Pillsbury opinion it was decided to use the FTC's investigatory 
powers to conduct a survey showing the sources of specified classifications 
of coarse papers and paper products purchased by Western jobbers and 
converters. The survey indicated that there had been substantial 
competition between Crown and St. Helens and that these two firms had 
been among the three dominant firms in most classifications. 


Crown objected to this evidence as unreliable and as hearsay, 
denying them the right of cross-examining those who replied to the 
survey. On an interlocutory appeal the Commission directed that the 
survey be admitted into evidence, again stressing the need for and 
utility of such evidence, but, to safeguard against judicial reversal, 
required that the underlying data, such as the completed questionnaires, 
be made available to Crown. Crown's counsel strove hard to discredit 
the survey, showing that some of its classifications were confusing 
or erroneous and that some of the replies appeared to be inaccurate, 

In his findings the hearing examiner took the safest and most legalistic 
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course. Fearing judicial reversal if he relied on the survey, he found 
against Crown but gave the survey no weight. Instead, he based his findings 
about market shares on some far less appropriate and probably less 

accurate Census data submitted by Crown. Such data is made available 

by the Census Bureau only with the permission of the respondent and so could 
not be used in most merger cases, 


On review, the Commission confronted a dilemma: Should it give 
priority to its views about economic evidence in this, the first merger 
case to reach it for final decision under the 1950 amendment to Section 7, 
and thereby risk judicial reversal, by basing its findings on a survey 
deemed unreliable by its examiner? Or, since the passage of time makes 
effective dissolution of a merger more difficult, should it give priority 
to the winning of the case and its speedy termination? Understandable, 
it chose the latter course. Since, at the present writing, no Pillsb 
decision has yet been handed down, and since that case may not permit a 
ruling on this issue, it is unclear when, if ever, Howrey*s policy 
can be made effective, 


Thus the evidence at hand seems to support the statements that 
conscious policy-making is rendered most difficult by (1) lack of 
FTC control over its own agenda, (2) relative failure of staff members 
to shape or influence the policy content and implications of cases, and 
(3) relative inability of Commissioners to promote policy through their 
case decisions. 


IV SUGGESTIONS FOR RESEARGHI 


My bits of research are but a widow's mite offered to the cause 
of a better understanding of the political and administrative aspects 
of regulation or to that of soundly based prescriptions for the 
better development and promotion of public policies. And they provide 
but a narrow foundation for grand extrapolations. They do, however, 
suggest some promising courses for future research, To test and broaden 
the conclusion emerging from my limited studies, while these suggestions 
relate to the FTC, it is hardly necessary to point out obvious 
parallels with other regulatory programs, 


It is tempting for policy-oriented observers to regard addicition 
to adjudication as the basic malady. Political scientists and students of 
public administration find themselves in a strange and unfamiliar world 
when they step into the domain of the Administrative Procedure Act, 
They tend to attribute the policy deficiencies of the independent regulatory 
agency to the mysterious rites whose observance is required by that Act. 
It is useful, however, to ask whether these deficiencies are a result of 
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excessive judicialization, or whether adjudicatory addiction results from a 
lack of policy orientation and conviction on the part of the administrators. 
The two answers lead to different prescriptions. The first view suggests 

a primary emphasis on organization and procedure, the second on the men 
selected as commissioners and staff and on means of increasing policy 
orientation, such as integration with the executive establishment and 
elimination of plural heads, 


While the matter is in part one of a chicken—and—egg relationship, 
FTC experience offers some research material, The general tone of an agency, 
as well as its interest in policy and its ability to promote it, are not 
constants, Our general assumption is that an agency coasts downhill from 
an initial zeal and vigor. The FTC, however, perhaps unique in that 
World War I, hostile court decisions, and dominant Republican views of 
the 1920*s deprived it of its youth, while the Humphrey case isolated it 
from the New Deal dynamo during its middle age, has in the last dozen 
years somewhat revived from its earlier virtual senescence. 


Its recent improvements in performance need to be evaluated before 
final conclusions are drawn, They can be divided into the judicial 
and the political~administrative. Beginning under Howrey, judicial 
performance has been improved. Signed opinions, used infrequently or not 
at all before, became universal practice. And examiner's findings, which 
previously simply reiterated the statutory language in describing the 
offense and produced broad and abstract descriptions of the facts, now 
contain more useful and concrete descriptions, Such findings and opinions 
make it easier to determine just what meaning has been added to the law 
by each case and do enable the slow building up of more meaningful case 
law. 


While doubting whether even a continued improvement in the 
performance of these judicial aspects of regulation will go far in 
overcoming the policy deficiencies indicated above, it would be 
profitable to test the performance of recent years. Thus one might focus 
on area where the FTC recently confronted a distinct policy problem, En— 
forcement of the Celler—Kefauver Anti-Merger Act of 1950 offers an 
illustration. Did the agency recognize the need for policy decisions 
and attempt to meet it, or was it too mired in the adjudication of 
cases which it did not select? Did it attempt to establish lines of 
policy, only to be frustrated by the haphazard and slow evolution of 
cases? Has any policy pattern emerged out of its cases? The same questions 
of course could be addressed to other agencies. 


It is my obvious bias, however, that more hopeful conclusions 
may result from studies of the more informal regulatory processes of 
the very recent past. In many regulatory areas informal processes and 
decisions are far more prevalent than formal litigation, Thus a majority 
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of Justice Department antitrust cases end with a consent decree filed 
contemporaneously with the charges, clearly indicating that the real 

process is negotiation rather than judicial. And a majority of FTC comphaints 
are dropped by the staff on the basis of decisions that the practice 
complained of is not illegal, or has been discontinued, or they are 

terminated by stipulations or consent orders, 


These processes are important both because of their prevalence 
and because they represent the major way of escaping the quasi-judicial 
confines. Our knowledge of the general subject is disgracefully scant. We 
do not even know the prevelence and extent of such informal processes 
among the regulatory agencies. Nor do we know the answers to the questions 
relevant here — To what extent do these avoidances and by=passes of 
adjudication reflect only administrative economy — a desire to ..avéid 
the cost and effort of litigation — and to what extent are they employed 
by policy-minded administrators despairing of timely, clear, and 
consistent effectuation of policies through adjudication? The former 
has been the case with the FTC until very recently. 


The preponderance of Robinson-Patman cases, for example, were 
uncontested,~ but they yielded only boiler—plate orders. 


Of the 311 cases leading to the issuance of orders, only 45 received 

a full trial, and another 16 underwent partial trial. The remainder led 

t an admission of the allegations of the complaint, a stipulation 

of the facts, a consent order, or a default. Edwards, p. 78. 


Nor were the cases selected with policy in mind. Almost all FTC . 
stipulations and consent orders make less of a contribution to policy 
development than contested cases, And as for the decisions to drop 

or to act upon complaints, it appears the primary consideration is the 
ease of winning the case rather than its importance or its policy 
implications, although more research is needed. Thus these escapes 
from the adjudicatory endurance contest do not contribute to policy. 


Far more promising are the administrative and political changes 
begun by Chairman Earl Kintner, who has pushed the "old lady of 
Pennsylvania Avenue" through the most exciting year of her life. These 
changes encompass both formal and informal processes, The FTC has 


begun a number of cases on its own initiative, a few of them with some goal 
in mind transcending the prohibition of particular practices; monitoring 

and study programs have begun which may lead to greater control of 

its agenda; investigation procedures have been accelerated, subpoenas, 

for example, being used for the first time in decades; pre-trial conferences 
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are being used in efforts to shorten hearings, better staff are being 
recruited; and some present members are slowly developing a higher 
morale and stronger sense of mission, Of more pertinence here, the 
quasi-judicial strait=jacket has been loosened in a number of ways. The 
several successful advertising guides have enabled rules to be applied to 
particular trades after a few months of study and consultation and 
negotiation and have been more uniform, better devised, and usually 

more publicized than the guidelines emerging from most lengthily 
litigated cases. Several months of negotiations, bargaining, and a few 
weeks of cajoling, bullying, and persuading, reinforsed with the 3 
filing of a single compiaint against a recalcitrant, sufficed to 

produce =— in an essentially political way — acceptance by the industry 
of far greater changes in cigarette advertising than had years of 
tortured adjudication, 


Finally, the energetic Chairman has employed speeches and 
conferences as a tool of regulation, speaking far and wide building up 
group and public knowledge of and support for FTC policies. 


While it is doubtful whether his whirlwind pace can be sustained 
and whether a single Commissioner can long dominate a five-man board, 
and while I remain pessimistic about the permanence of his re- 
invigoration of the agency, an analysis of the cigarette guide, for 
example, might shed needed light on a neglected but promising tool 
of regulation. And a measurement of its success is in order, 


As a final suggestion, while regulatory programs vary so greatly : 
that it is dangerous and perhaps misleading to generalize about a 
"the regulatory process, research projects should stress comparison and - 
contrasts if maximum utility is to be derived. Fortunately, there are 
so many similar and even overlapping regulatory programs as to make this 
easye 


Most policy~oriented students argue that regulation by an 
executive agency with a single head responsible ultimately to the 
President will produce more and sharper policy than regulation by an 
independent board, Is this in fact true? We have relatively little 
pertinent evidence. Yet comparisons are easy to make. The Antitrust 
Division of the Justice Department shares responsibility with the FTC 
for enforcing the Celler Act. How has its program differed? Has it 
had a clearer sense of policy? Has it been better able to promote 
it? And the FDA regulates the labeling of foods, drugs, and cosmetics, 
whose advertising is regulated by the FTC. Has the FDA been better 
able to define and pursue regulatory policies? 
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While bearing in mind that several variables may have an impact 
on otherwise similar programs, many other possibilities readily leap 
to mind, such as comparison of regulatory programs with those which are 
similar but combined with promotional powers, or similar programs which 
differ in the nature of the political constituency, 


In the absence of such research into a number of different 
agencies and programs, we are equipped with but assumptions and unverified 
hypotheses for our battles with the ABA over the revision of regulatory 
programs, organization, and procedures. Nor can policy-minded critics 
of present programs be sure whether the primary weakness of the independent 
commissions lies in their isolation from the executive, their quasi- 
judical procedures, the quality of their personnel and leadership, their 
plural heads, or the inherent technical and pclitical difficulties of 
their assignments, 
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Private and Public Diplomacy 
by 
Ithiel de Sola Pool 
Center for International Studies 
M.I.T. 


On January 19, 1959, during Mr. Mikoyan's visit to the United 
States, Former President Harry S. Truman published a signed arti- 
cle in the New York Times attacking the pretensions of amateur 


diplomats. 


"I hope," he said, “that the recent crop of diplomatic 
tourists does not get us into more complications at a time 
when the free world is trying to find how to deal with the 
Communist world. 


"Those of our own people --whether they travel to 
Moscow or whether they have been hosts to Anastas I. Mikoyan 
in this country -- must understand that they have no respon- 
sibility for the shaping of American foreign policy. 


--.-"Diplomacy by press interviews, special audiences 
or fishing expeditions can only compound an already compli- 
cated situation. 


"The first thing these people must understand is that, 
under our Constitution, there is only one place where foreign 
policy is made, and that is in the White House.... 


-++."Until the President of the United States decides 
what our foreign policy is and says what it is and stays with 
it, any statements or declarations made by diplomatic tourists 
serve no useful purpose.... 


"I would caution some of our well-meaning, self-appointed, 


self-assumed peacemakers to be careful lest they forget, in 
their ardor, that the President makes foreign policy and they 
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ney inadvertently lend themselves to the propaganda purposes 
of our adversaries. 


...-"Any suggestions of division among ourselves at 
this time on the aims of our foreign policy can only serve 
the Communist propagandists. 


"I have always favored tourist exhanges between our 
two opposing systems in the broadest possible manner. We 
should encourage teachers, students, artists, farmers, business- 
men, financiers, industrialists, members of government and : s 
other representative officials and groups to visit the . 
Soviet Union and to receive similar groups coming to us from 
the Soviet. 


"I am glad, therefore, that so many of our businessmen, 
writers, journalists, and political leaders have traveled 

to the Soviet Union and were accorded important interviews 
there. Any new information that came out of those interviews 
was certainly a net gain. 


"But I do feel that in some instances interviews by 
those who are not journalists have lent themselves unwittingly 
to maneuvers of the Kremlin to appeal to our people over the 
heads of the Government" 


It is my thesis that this view, stated so forcefully by Harry 
Truman and generally shared by professional diplomats, is entirely 
wrong for our kind of soctety in our era. 

}. Such monopolization of diplomacy is unfeasible in a 
pluralistic society in an age of rapid communication. 

2. Such monopolistic diplomatic expression would convey 
dangerously misleading messages to others. 

3. Such monopolization of expression would deprive the 
United States of effective weapons in its diplomatic arsenal. 

kh. And finally, such restriction on who participates in 
diplomatic roles would seriously weaking public support in the 
United States for foreign policy. 
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1. The Capacity for Strategy of a Pluralistic Society. 
It must be conceded that the law on the face of it seems 


to be on Mr. Truman's side. Title 18, Ch. 45, sec. 953 of the United — 
States Code (1958 ed.) says: 

"Any citizen of the United States, wherever he may be, 
who, without authority of the United States directly o r in- 
directly commences or carries on any correspondence or inter- 
course with any foreign government or any officer or agent 
thereof, with intent to influence the measures or condust 
of any foreign government or any officer or agent thereof, 
in relation to any disputes or controversies with the United 
States, or to defeat the measures of the United States, shail 
be fined not more than $5000 or imprisoned not more than 
threes years or both." 

That is the so-called Logan Act passed in 1799. George Logan was 

a Philadelphia Quaker. In 1798 after the three American envoys 

had left the French republic and diplomatic relations had been 
severed, after Washington had been recalled to command the Army and 
the XYZ correspondence revealed, Logan left for France on a mission 
of peace carrying a letter of introduction from Thomas Jefferson. 

He returned, having met Tallyrand, with word of the French desire 

to renew amicable relations. The Federalists were furious and 
denounced him as the treasonable envoy of a faction who had under- 
taken diplomacy with an alien power. They passed the act which 


still bears his name. 


But the history of this law is one of unenforceability. No per- 
son has ever been indicted under the Logan Act, nor has an indictment 


= 
Ser 
i 
= 
Ae. 
Bx: 


ever been asked by the Justice Department. So the Courts have | 


never had occasion to rule upon it. Today the Supreme Court 
would presumably find the act unconstitutional under the first amend- _ 
ment, at least as applied to such facts as those in the Logan case. 
This law is to all intents and purposes a nullity. 

While no one has been indicted the law has not been entirely 
forgotten. It has been used repeatedly to excoriate American 
travellers who had expressed unpopular views while abroad. Most 
often the demand for prosecution of someone under the Logan Act 
has been made in the halis of the Congress, though on one occas- 
sion in the late '90's a ‘member of the Foreign Affairs committee 
in the Congress was warned in a State Department statement to the 
press that he was liable to prosecution for some criticisms he had 
made of the position the Secretary had taken in some negotiations 
with Mexico on conflict of laws.* The first episode under the Act 
occurred when the Spanish Minister to the United States retained 
five leading American lawyers to give an opinion on certain pri- 
vate claims our State Department was pressing against Spain. Their 
opinion was in favor of the Spanish position and a Congressional 
committee demanded their prosecution. 

After the First World War former president Taft and other 
leaders of the League to Enforce Peace such as Edward A. Filene 


zbindell Bates, Unauthorized Diplomatic Intercourse b 
Citizens with Foreign Powers, York, privately 
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were accused of violating the Logan Act by conversations and 
correspondence with leaders of European governments favoring our 


joining the League, and so was Senator Borah for use of the Foreign 


Relations Committee for commmicating with the President of Mexico. 
In 1933 William Bullitt was accused of violating the law by conver- 
sations concerning war debts in European capitals assertedly on 
behalf of President-elect Roosevelt. In 197 demand was made in 
the House Un-American Activities Committee that Henry Wallace be 
prosecuted for criticizing the Truman doctrine while travelling 
in Europe. In the same year Leo Szilard drafted an open letter 
to Joseph Stalin urging a summit conference and sought to clear it 
with the United States government. The Attorney General refused 
permission on grounds of violation of the Logan Act.** The most 
recent case was after the U-2 incident. Cyrus Eaton, the million- 
aire sponsor of the Pugwash conferences expressed his apologies to 


Khrushchev. Senator Dodd (Dem., Conn.) accused him of breaking the 


law. 


This series of cases makes evident the difficulties a free 
society would face in trying to draw a line between unauthorized 
diplomatic negotiation and the ordinary practices of free es- 
pression at home and abroad. The only thing which differentiates 
Hope Lelsey, “Unauthorized Diplomatic Intercourse by American 


Citizens with Foreign Powers," Cumulative Digest of International 
Law and Relations, American University, 


0. I2, I3, Febr. 25, 1933. 


m Met Plischke, Conduct of American Diplomacy, New York, 1950, 
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the instances listed from thousands of other episodes of intercourse 
between American citizens and the world was the intensity of con- 
troversy and feeling around the listed events. Indeed if those 
were violations of the Logan Act then foreign correspondents, foun- 
dation executives, and resident managers of American firms abroad 
violate the Act every day. 

There were, according to Harlan Cleveland, Gerald Magnone 
and John Adams, over 14 million Americans living overseas in a typical 
non-sumer month last year.* Of these, half a million were. in 
civilian households. Among them were over 100,000 employed abroad 
by substantial American organizations -- 
33,000 by government 
30,000 missionaries 
25,000 businessmen 


To these residents abroad must be added perhaps 10,000 students and — 


teachers, a small number of self-supporting or free lancing 


expatriates, a few thousand employed by international agencies, and 


many thousands of 


,. ",...individual Americans overseas engaged in contract 
work for foreign governments or foreign companies, or runn 
their own offices as consultants or lawyers or public rela- 
tions men, or merely drifting around picking up odd jobs and 
taking advantage of opportunities as they present themselves.*** 


a arlan Cleveland, et al., verseas ricans, New York, 0,p.3 


**the 1959 full year figure of American students and faculty abroad 


exceeded 15,000 according to Open Doors 1960 published by the In- 
stitute for International Education. 


Harlan Cleveland et al., op.cit., p. 10). 
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For a sense of numbers we must add their families. Cleveland, 

et al., project their estimate of 25,000 employees of American busi- 
ness organizations to an estimate that for the American business 
population living abroad is over 100,000. 

For our purposes, however, let us take conservative figures 
and assume that the only persons who engage in serious contact 
with foreign decision makers are the employed overseas Americans, 
themselves. Still, the conclusion remains clear that the diplomatic 
service is but a small drop in the flood of contact. 

Even among the 33,000 U.S. Government employees abroad, the 
State Department employes but 6% thousand. The Defense Department 
employes 21,000, ICA 3,000, USIA 1,000. 

Furthermore, the overseas resident American is far from the 
only or main American point of contact with the rulers of a foreign 
nation. There are some 5,000 private organizations which engage 
in international contact. Among the million and a half Americans 


who want overseas least year, the travelling special correspondent, 


the travelling distinguished scientist, writer, politician or 
businessman, the visiting movie maker, or entrepreneur » or exhibi- 
tor, all provide a constant flow of Americans through the prime 
ministerial palaces of the world. Indeed in some capitals, 6.8. 
New Delhi, the amount of time the head of government ought to 

) spend with Averican visitors has become a recognized issue debated 


in those elite circles cognizant of problems of administrative 
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management. Among them some believe that Mr. Nehru wastes time — 
seeing excessively many passing Americans while others recognize 
the value of this contact as a long run instrument of policy. 

Indeed, typically any American who is anybody is apt to think 
a visit to India incomplete if he does not interview Nehru. The 
same individuals would think it the height of presumption to ask 
for an interview with the President of the United States just to 
inform themselves about what was really going on in the country 
but abroac that seems a normal procedure. 

It is not just ethnocentric arrogance which accounts for 
the difference. It is the role relationship of the outside visitor 
and the host. Parallel things happen when foreigners visit the 
United States. The head of a new African state of three million 
people wil be offered a distinguished reception in Washington. 

The foreign leader grant tourist can knock on many doors which would 
be closed to him at home. 

4 more general proposition is that the stranger moves into an 
esteblished social structure at levels that are quite unprecid- 
table from his status at home. He is free from the rigid bonds of 
well-established status expectations. 

Some variables push him down. Among these are ethnocentric 
prejudice and lack of appreciationof the status symbols he offers. 
A dislikedcolor or a bad accent may result in his being demeaned 
in the society in which he is a visitor. Or perhaps he is regarded 
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eas a great man at home because he is a poet in a society which 
honors poets or a magic working ascetic in a society which honors 
them. In a more practically oriented society which he visits he 
becomes a screwball. Finally, he is apt to be pushed down if his 
individual status at home exceeds the norm for his category, for 
that may not be known abroad. A professor abroad will be treated 
as a professor, a journalist as a journalist. If he happenf w be 
the Walter Lippmann of his country that fact will not be known to 
many of those he meets abroad. 

Other variables push him above the status he would have at 
home. One of these is scarcity value. There are only a relatively 
few individuals from his country to satisfy the curiosity and inter- 
est which exists in the host country concerning their homeland. 
Another factor raising the status of the guest is politeness. 

Americans in particular find themselves raised in status when 


abroad. 


"Many say frankly that they enjoy the feeling of 'being a big 
frog in a little pond.’...'My husband deals with the cabi-. 
net ministers here,’ the wife of an industrial expert told 

us in one Far Eastern country. ‘He's just an engineer; if 

we were home, the Secretary of State wouldn't give him the 
time of day.' In their offices, on their construction jobs, 
at their air bases and hospitals and trading posts and mission 
homes, Americans find that the power of the American nation 
rubs off on them personally. "* 


In general, the hosts do not know where the stranger belongs 
and lacking better cues are apt to take the newcomers’ own assumpt- 


ions at face value. It is easy for a stranger to assume the right 


% 
Harlan Cleveland et al., op.cit., p. 22. 
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to hob nob with the highest social strata or the lowest. And 
what he assumes to be his proper milieu of contact will, if he is 
at all skillful, most often be accepted. That fact is the key to 
the operation of the confidence man or the fake aristocrat. But 
it is also an important fact for the missionary, the technical 
assistance worker, or any other sincere and honest international 
promotor of any goal. 

These general comments on the sociology of the stranger arise 
from innumerable studies both of foreign travellers and of domestic 
strangers. They have relevance to the extensive practices of pri- 
vate diplomacy by Americans. We have noted that there are many 
Americans living and going abroad. We have noted also a large 
proportion of them hold high status positions in powerful organi- 


zations such as foundations, corporations, and public economic 


agencies that these persons and distinguished travellers far ovt- 
number America's official diplomatic representatives, that furthermore, 
ordinary Americans abroad find their status rising far above what 


it was at home, that foreign governments seek out influential 
American visitors to communicate to, and finally that the visitor 


can, much more easily than at home, lay claim to contact with 
high elite circles. Given such circumstances affecting the large 
| a numbers of Americans of diverse views travelling abroad under 

: diverse auspices, and given the traditional American belief in 


the rights of individual expression, it would seem hard to restrict 
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effective international intercourse even on sensitive international 
matters from taking place through many other Americans besides | 
members of the foreign service. The Ford Foundation representative 
with millions to dispense, the missionary who heads a college or 
hospital and has thousands of devoted supporters at home, the 

local manager of an oil company, or a foreign correspondent who is 
listened to ty millions is bound to become a part of an active two 
way flow of communication and persuasion between his home and host 
countries. 

It is perfectly clear that the foreign office in a democratic 
nation can hardly expect to narrow this flow by insisting on con- 
formity to any line.* In so far as its strategy depends upon having 
disciplined support for its policies or uniform interpretations of 
events, its strategy will be frustrated. It remains to be seen 
whether there is a diplomatic strategy available for a democracy 


which taxes advantage of the inevitable conflict of messages arising 
from private diplomacy. 


‘2. The Gonsequences of Too Much Control 

Suppose it were indeed possible to carry out Harry Truman's 
policy and to restrict diplomatic expression to the President's 
views. Would we wish to do so. It seems likely that such a 


fHerlan Cleveland notes that "no country today can insist--as 
it did u generation ago--that all Embassy communications with any 
departrent of the government must clear through the Foreign Office." 
ee Gerard J. Mangone, The Art of Overseamanship, Syracuse 
» 3. 
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situation would be an extremely dangerous one for this nation. 

It would make it less likely that other nations would recognize 
our true intent, and more likely that they would believe we meant 
what we said. That could be most unfortunate. 

For one thing, control over credibility increases the tempta- 
tion to bluff, and it is by no means clear that statesmen are 
skilled enough to be trusted to bluff. They usually know better 
than to try. Politicians as a whole are less subtly Machiavellian 
than are their intellectual advisors. They wisely tend to stick 
to the simple blunt approach. Black operations, they find, have 
a habit of kicking back wless they are sufficiently valid to 
continue to be effective when the mask is pulled off and they enter 
the grey area.™ Even where the one-shot probability of exposure 
is small, the price of exposure may be sufficiently high to make 
the compounded probability of exposure from a continuing strategy 


of deception seem unattractive to the man with a lifetime commitment 
to politics. 


Aside from such generalities, it seems clear that much of the 
stability in the world today arises from the realism which is 


possible in estimating the behavior of the open societies. To make 
the point requires a slight digression into bargaining theory. 

Let us assume a world in which there are only two powers, A and B. 

A or B can each be either an open or a closed society, the definition 


* Denlel Lerner, Sykewar, New York, 1951. By grey 1s meant that 


the source is generally realized even though not admitted. 
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here being that the other power can estimate the intent, not just 
the capability, of an open society, while it can estimate only the 
capability of a closed society, not its intent. Ket us add one 
other variable, power or destructive capability. It is assumed 
that both powers are capable, on a first strike of imposing at 
least severe destruction on the other. A minor power will be de- 


fined as one which on first strike could not impose decisive destruc-~ 
tion on the other and which if struck first could not strike back 
with a significant second strike. A major power could on first 
strike impose a decisive blow on the other, and could do so against 
a minor power without suffering retaliation; it would suffer. severe 
hurt from the second strike of another major power. We assume 
further that if a power can do so safely it prefers peace to war. 
This model does not take care of all possible real world conditions, 
but it seems to cover the ones of major current interest. 
Examination co the model will show seven essentially different 
conditions to be possible in which war might lead to a decisive 


outcome and thus be worth considering as a strategy.* It turns our 


that in only one of these seven conditions is war a probably rational 
strategy and that is the condition where both countries are closed 
major powers. Under those circumstances, since each has no know- 
ledge of the other's intent and first strike is decisive (even if 
painful), each had better hit before being hit. 


“Take caps to represent major power, 1.c. er power; o open, 


closed. A,b,, Agd gs, Agdo, AcBes AgBos AgBo- 


Ly 


In any other situation war is probably a mistake. For example, 
if A is a major and b a minor power, if A is closed and b is open, 
it makes no sense for b to hit A since b is not strong enough to 
win. Furthermore it is unnecessary for A to hit b since A knows 
b's intent which is peaceful. Also b will know that A has this 
reason to be peaceful. 

In similar fashion one can look at the situation where both 
A and B are major powers and both open. Under those circumstances 
if each maintains a peaceful intent both will know it and both can 
maintain peace. To change this intent would at best result in 
severe hurt, and possibly decisive hurt. Thus each has an incentive | 
so to act that the other 4s aware of his peacefulness. 

The most interesting condition of all is the one where both 
powers are major, one open and one closed. Even under those cir- 
cumstances neither power should go to war. The closed power knows 
the other's intent, and if it is peaceful it can safely refrain. 

But what of the open power. For all it Ikmows the closed power may 
be about to strike it, a fate which it would want to forestall by 
pre-emption. But the open power lmows that the closed power knows 
ite (the open power's) intent. Thus if it starts seriously 
considering a pre-emptive strategy it is inviting a faster pre- 
emptive blow, the closer it comes to such a decision. Its greatest 


safety lies in making its own peaceful intentions quite abundantly 


clear to the closed country. 
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The latter asymmetrical condition is very like the present 
world situation. To us the Russian closed society is enough of 

an enigma wrapped in a mystery so that our strategic thinking has 
largely gone in the direction of coping with Russian capabilities, 
not intent. Our theories of deterrence have been almost completely 
non-political. We have wanted a capacity to retaliate independent 
of where or when the Russians might strike. We have wanted inspec- 
tion to stop cheating without having to consider what motives 

there might be ror it. And we have worried about surprise attack, 
i.e., attack cut of the blue, unforeseeable by any system of reason. 
We have been perfectly right in this view being as we are an open 
society deeling with a closed society. 

The ussians have not needed to worry about these things. They 
know or at least can know our intent fairly well at any time. They 
can, if they choose to, leave their missles unhardened on fized 
sitesnscause they know perfectly well we will not strike first 
excevt under the most extreme provocation, and provocation is under 
thrir control. Also they will kmow, if they care to, just how pro- 
yoked we are. As a result they have not worried about stable de- 
terrence, inspection, or surprise attack. Their disaramament schemes 
have been technically unsophisticated. The things they have talked 
about are substantive political issues, which affect the long run 
balance of power between the blocs like bases, NATO, Berlin. They 
could neglect short run military security for they could observe 


our reactions at any point. 
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We are clearly at a disadvantage. The obvious answer might 
seem to be to ourselves change to what we are here defining as a 
closed society. We leave aside all questions of values for the 
moment. Assuming that we could do so without becoming totalitarian 
in other respects, do we wish to give the government the power to 
make whatever position the President chooses to take on foreign 
policy appear to be the one that the nation will adhere to in 
practice? The answer seems to be clearly no! If we insisted on 
symmetry, denying to Russia the advantage she has, we would be 
changing the state of the interstate system as a whole to that one 
of the seven conditions in which war is most probable. In short, 
this asymmetric equilibrium in which one side, unfortunately ours, 
suffers a disadvantage is among the stable conditions, while the 
symmetric one with two closed societies is not. Thus it is to our 
advantage that we cannot by discipline limit the available informa- 
tion about our society. The outbreak of the Korean War illustrates 
what happens when the full range of information about our society 
is not used by the other side and they make the mistake of being 
guided just by official statements of policy. 

The enemy's readiness to look behind official statements of 
policy at what we are realistically likely to do reduces the 
sensitivity of the situation to every ill-advised statement. A 
threat that might otherwise look ominous may look meaningless 
and unenforceable insofar as it depends upon our going to the brink 


of nuclear war; any well-informed observer of our society will see 


: 
i 


17 


that we are unlikely to do that. A large part of the Russian 
sense of security today probably arises from a conviction that the 
"people" in capitalist countries would not permit casual launching 
of nuclear war. The Gyrus Eatons and Linius Paulings and others 
may be far less significant spokesmen of opinion than the Russians 
believe. But even if there is some wreality in the Soviet image 
of the “people” in the West, their basic conclusion is right. If 
it were not for the strength of peace sentiment in the West, the 
dangers we would face from Soviet missiles would be far greater 
than they are. It is distinctly to our advantage that an enemy 
armed with nuclear ICBM's recognizes that our statesmen are not 
free to act in any reckless fashion they may wish at any time. It 
is to the good that the Soviets realize both that we cannot be ir- 


responsibly aggressive and that our government cannot be pushed 


into a debasing or cynical deal, i.e., to carve up the world between 
us. Either misreading of the freedom of our statemen would be 
dangerous. | 

The evidence which our openness makes available as to where 
our public opinion really stands is thus an advantage to us. It 
assures that other nations, both open and closed, react to us in 
ways that take relatively realistic account of what can and cannot 
be expected of us. The United States could 4ll-afford others to 
accept an image of our policy reflecting nothing but the strategic 
manipulations of a President. Private communicators who help fill 


out the picture for others are serving American security in ways 
far beyond what they themselves realize. 
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3. Implications for Strategy — 


We have argued that our pluralistic society is unable effectively 
to curb the private diploniatic 4ntercourse of its citizens and that 
even if it could it probably should not want to. The conclusion 
that a democracy needs to speak with many voices imposes a great 
burden on its foreign office. The latter must find strategies 
which will be optimum given the fact that whatever it does will 
come under attack from home as well as abroad. Indeed ideally, it 
might find strategies which turn this handicap into an asset: stra- 
tagies which use the predictable fact of domestic opposition to 
facilitate the achievement of foreign policy goals. : 

Is this possible? Indeed it is possible and it is done all the 
time, but somehow our speertsene about diplomacy usually fails to 
take it into account. /the intellectual exercise of foreign policy 


analysis we think in terms of highly simplified ganes in which the 
players sre unitary, not coalitions. We tend too often as a result 
to think of strategies of the kind which, in game theory, are called 
pure rather than mixed. The kind of dominance by a strategy which 
justifies the adoption of a pure strategy is less likely to occur 

in the complex games betweem coalitions than in simpler ones. So 

it is usually naive to view the emission of any one set of strategic 
messages from one side as good for it and all contrary messages as 
bad. It is seldom true, except for a unitary team, that uniform 


adherence to what the Russians call the "correct" statement is 
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strategically helpful and, of course, not always for such a player 
either. 

The Berlin situation provides good illustrations. It is 
clear that Berlin is militarily indefensible. At the same time, 


we wish the Russians to perceive our commitment to Berlin as genuine, 
for we wish them to conclude that we could not be counted upon to 
peacefully acquiesce in its seizure. A naive but conmon view in 
this country was that optimum strategy for us was for Americans to 
emit only firm statements saying we would never yield. All public 
discussion of concessions or adverse realities was regarded as a : 
kind of betrayal; these were topics fit only for secret discussions 
beyond foreign ears, for they might demoralize the Berliners, and 
encourage the Russians. Such a strategy is, we have argued, in- 
possible in a democracy. In fact, it did not work, It took only 
a few sharp press conferences before influential quarters were 
apalling the West Berliners by publicly discussing dangerous con- 
cessions to buy the Russians off. | 

What alternative strategy would have utilized to the maximum 
the inescapable characteristic of our society, that within a short. 
time after the outbreak of the crisis there were bound to be two 
sets of private American views being expressed in the world arema 
in opposition to the official American stand? There were bound 
to be some irresponsible Americans taking a modified form of the 
Soviet view, saying that the Soviet arguments had a good deal of 


j 
3 
. 
ras 
cae 
— 


20 


merit, that we should not dismiss their desires out of hand, 

and should concede at least a significant portion of the things 
they were asking. There were also bound to be other Americans who 
would simply refuse to face up to the power realities, who would 
keep insisting, even in 1960, that the Soviets were only bluffers 
with a bankrupt system whose bluff we should call with tanks if 
necessary. 

‘he inevitable emergence of each of these views could be used 
to strengthen the hand of American diplomacy. These views are in 
effect a carrot and a stick. First the carrot: The presence of 
significant elements in America who can be seduced by Soviet 
wiles is an incentive to Soviet reasonableness. We would lose some 
leverage if the Soviets wrote off the possibility of winning 
ideological victories among our coalition, for why then should 
they assume the pose of a progressive peace loving people. And 
positions they take to -bemuse the West also unintentionally subvert 
the revolutionary fanaticism of their own side.* c 

Similarly the presence of American firebrands is helpful. 
Given military realities, the one thing that is likely to persuade 
the Russians that seizure of Berlin might ignite military conflict 


*the zig-zag history of Soviet policy confirms that this actually 
happens. - In relatively isolationist periods when they saw little 
prospect of gaining ground by influencing bourgeois society they 
turned to leftist themes. On the other hand the periods when they 
sought to affect Western policies were the periods of greatest re- 
treat of the revolution. The fact that there are people on our 
side who will respond positively to Pied piping like the Stockholm 
Peace Appeal encourages the Soviets to develop such initially 
fraudulent but ultimately self-seducing schemes. The existence of 
an American group dedicated to some Rapacki type revisionism may be 


a helpful factor in moderating the character of Scviet revisionist 
proposals. 
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tg the presence in the American population of significant, irre- 
sponsible, anti-communist forces --what Khrushchev calls madmen, 
a type he genuinely fears. That the govermment might be forced 
into an advanture by aroused morally indignant segments of the 
public is far mora plausible than that the President would soberly 
hoose a path bound to lead to cataclysm or defeat. | 
Let me make it clear that I am not saying that foolishness 
is a good thing and that the more citizens we have disseminating 
naive views abroad the better off we are. What I am saying is that 
-@ certain distribution of views is inevitable in a democratic . 
“society; that it is possible to take advantage of such views as 
will exist to demonstrate possibilities in a situation which would 
be implausible if the fresitels wee acting soberly on his own. 
The communists are well aware of the tactical advantage of being 
able to talk tough and encouragingly simultaneously. They have 
a name for this mixed strategy--the hard and soft shoulder. But 
they have to go to greatlength to organize this division of labor 
between spokesmen. Democracy has it built in. It ieninen naturally. 
And so we see that it does not follow that we many voices of 
democracy are necessarily a handicap to the diplomacy of a democracy. 
They may on occasion be so. But in other circumstances skillful 
strategy can turn the drawbacks of democratic diplomacy into advan- 
tages. Democratic diplomacy offers opportunity for simultaneous 


expression of diverse possibilities. There are other advantages a 
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pluralistic or coalition diplomacy has. 

Thomas Schelling has pointed out the advantages in a ber- 
gaining situation of being able to say, here I stand, and regret- 
fully I am powerless to change, much as I would like to.* The 
power of public opinion as a constraint on what a negotiator can 
do is a favorite viet in this connection. The immobility of free 
societies is an element of strength. 

Furthermore, the variety of expression which eminates from 
free societies is proof of their freedom. In the short run it 
may hurt us when rival candidates call each other names, but in 
the long run it becomes part of our image that we tell our opinions 
honestly in public. In the short run we may be hurt by what Ameri- 
cans say overseas criticizing our national policies, but in the 
long run it helps our commmication that people abroad realize 
that a visiting American's statements are generally his actual views 
and not a party line. 

As a result of the plural voices of democratic diplomacy 
its informal ambassadors reach not only the foreign ministries of 
foreign powers, but approach directly to all sectors of them. The 


voice of a democratic society is heard by the leaders of business, 


of the professions, of the unions, of the churches, of all insti- 
tutions. This is something the Soviets also attempt to achieve by 
great organizational effort. They have their international asso- 


ciations for writers, for science, for sports, for anything one can 


*Thomas Schelling, The Strategy of Conflict, Harvard University 
Press, Cambridge, 
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thiz of. What the Soviets strive to organize a pluralistic society 
acoleves automatically. People to people intercourse among democra~ 
tic states provides the bashienp in Gepth for the communications which 
take place at the official level between official ambassadors and 
other official spokesmen. 

The mode of international communication of a controlled system 
is illustrated by the way in which the world hangs on every word 
Mr. Khrushchev utters. In contrast note, for example, how the 
U.S. efforts to expose and document communist infiltration in Cuba 
proceed with little need for the President of the UnitedStates to 
place himself in the center of the battle of words. The private 
mass media put | our View of the infiltration before the world. 
United States trade unionists convey their alarm and opposition to 
their Latin opposite numbers. The business commnity does the 
same. So do tourists and student travellers and Americans in con- 
tact with travellers to this country. In short, private expression 
of political opinion in the international arena amplifies American 
viewpoints manifold, and puts the message into channels for every 
kind of listener. The Americanization of the world, of which we 
hear so much, is proceeding despite the reluctance and gentleness 


of the dragon. It is a triumph of communication not of power 
politics. | 


k. What Private Diplomacy Does to Us 
Let us review for a moment. We have noted the fact of the 


massiveness of American personal contact with the rest of the world . 
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We have examined in a generally theoretical way the implications 
this might have for the conduct of official diplomacy. We have 
noted briefly but not discussed the consequences of this contact 
in changing the rest of the world. It remains to consider what it 
does to our own society. And in line with this paper's focus on 
the impact of person to person contact upon the practice of inter- 
national relations, wo shall examine what it does to the environ- 
ment in which our foreign policy is formed. 

For evidence on this point we may turn to the numerous recent 
studies on the effects of overseas experience. The largest number 
and the earliest of these studies were on the effects of exchange 
programs on the attitudes towards America of foreigners brought 
to the United States. More recently there has been a growing in- 
terest in studies of American personnel stationed abroad, the interest 
being to identify the conditions of good performance.* In addition 
there have been a relatively few studies of the effects on Americans 
of recreational and other short term travel. 

While there are obviously ethnocentric biases in the orienta- 
tion of these studies--we ask how the traveller to this country 
can be influenced by his host but how our own travellers abroad 
can serve to influence their environment in ways desired by us 
the sum of these studies is beginning to add up to a general theory 

"Cr. Cleveland, Mangone, and Adams, op.cit., and Cleveland 


and Mangone, op.cit., esp. the papers by Mottram Torre and John Masland 
in the latter. Cf. also When American Live Abroad, Foreign Service 


Institute, 1955; Gordon MacGregor, The eriences of American 
t 


Scholars in Countries of the Near Eas . Asia, Contrerence Board 
of Assoclatedneseare 
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of the impact of person to person international contact. There 

are many variables which affect the outcome: the duration of the 
trip, the age of the traveller, his family status while abroad, the 
extent of the community from his country or origin in the country 
he is visiting, the relative status relations of host and guest, 
the degree of cultural difference between them, some personality 
traits of the traveller such as xenophilia, knowledge of the lan- 
guage of the country visited, the purpose of the trip, whether 
study, or business, or pleasure, etc. 

Thus any conclusions we draw about the impact produced on the 
environment for foreign policy making in the United States by the 
fact that hundreds of thousands of Americans now have overseas work 
experience and millions have travel experience must be qualified 
by refsrence to the kind of experience. Yet certain conclusions 
can te drawn, either because they apply in most travel situations, 
or because they apply in those travel situations ‘in which influential 
Americans find themselves. 

The first conclusion is that the effect of forsign travel is 
toe strengthen the traveller's identification with his ow country. 
This was found, for example, by Useem,* by Smith,** by Thanas,*** 
and by Pool in two studies.**** ‘there are exceptions to this rule. 
and Ruth Useem, The Western Educated Man in India, New 


n u 
York, 1955, pp. 57ff. 


**Howard P., Smith, "Changes in Attitudes Resulting from Experi- 
ences in Foreign Countries," Ph.D., Harvard. 


atharine Thanas, Significance of Social Context for Short- 


Term Cross Cultural Travel, unpublished. 
Tthiel de Sola Pool, Américan Travelers Learn," The 


el de 

Antioch Review, Winter, 1958, pp. 432-L6, and I. de Sola Pool, ~ 
uzanne Keller, and Raymond A. Bauer, "The Influence of Foreign 
Travel on Political Attitudes of American Businessmen," The Public 
Opinion Quarterly, Vol. XX, No. 1, Spring, 1956, pp. 161-175. 
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Japanese culture is so rigid in its requirements and American 
culture so different from it that the Japanese pre-war student returning 
from a protracted stay in the United States often found himself ) 
alienated from his own society and stayed that way. Bennett, Passin, 
and McKnight foun: that if the careers of the Japanese students were 
successful upon their return, they re-identified with Japan, but 
if unsuccessful, not.* Coelho, who studied Indian students in the 
U.S.A. before their return found their identification with India 
to be a function of time.** Those who had spent four or more 
years here and were in process of settling were, of course, switching 
their identifications, a process which America as a nation of inumi- 
grants has seen happen in every generation. 

Leaving these potential immigrants aside, Coelho found that 
affect towards India was positively, not negatively related with 


affest towards the United States. The student first arrived with 
unrealistic magnificent expectations for his experience in America. 
Alace® loneliness, strangeness, and political differ- 
ences began a process of disillusionment. This lasted typically 
tarough at least the first six months. As attitudes towards 


America became more antagonistic so did attitudes towards India. 
Later as a more sophisticated realism set in, attitudes towards 
American improved and so to some extent did attitudes towards Inj ie. 


*john W. Bennett » Herbert Passin, Robert McKnight, In Search of 
Identity, Minneapolis, 1958, pp. 8 ff.3 of. the discussion of parallel 
problems in Jeanne Watson and Ronald Lippitt, es Across Cultures 
Research Center for Group dynamics, Inst. for Bocilal hesearch, versity 
of Michigan, Ann Arbor, 1955, pp. 6l, ff. and in Grace Langley and ~’ 

Sita Basu, The Exchange of Persons, USIA, India, 1953. 


*¥George Coelho, Changing Images of America, Glencoe, Ill., The 
Free Press, 1958. 
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try is that this may not happen if the travel experience is not 
relatively gratifying. Contrary to what might seem common sense, 
umpleasant experience abroad may reflect badly on one's own country 
and values as well as on the host one. But this exception, along 
with the one about prospective emigrants, or others concerning 
highly deviant personality types or travel by oppressed persons, do 
not change the picture for the general run of American travellers. 
For them, foreign experiences heighten their identification with 
their own country and its international objectives. 

That is so, not because, as the pot boiler writers would have 
us beliere, everything in America is so much better than elsewhere. 
Of course, many Americans do feel that to be true, which only tells 
us thet they identify with American ways. The reason it is so is 
the rele relationship established in the foreign situation. The 
American abroad finds himself playing the role of informal ambas- 
sador. His dealings with others are defined as dealings of American 
and host national. This definition of identity is always present 
while abroad. A dispute with a clerk about a price, which at 
home would be conceptualized in terms of role, or kind of man, or 
malcommunication, will abroad be conceptualized as a clash of two 
different nationals. Perlmutter has shown that in the process of 
impression formation, nationality, if it is other than the person's 


Clearly, a qualification to the general proposition that foreign 
travel strengthens the traveller's identification with the home coun- 
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own, is a primary determinant.” And so the American finds him-~ 
self speaking as an American. 

A study of travelling businessmen by Pool, Bauer, and Keller 
demonstrates what this behavior does to foreign policy attitudes. 
The attitude in question was attitude toward reciprocal trade. For 
non-travellers what a businessman made was predictive of his atti- 


tude. He identified with the interest of his firm and its products. 


Among frequent travellers, however, prediction by what : they made 


broke down. They reached policy conclusions in terms of their 
perception of American vs. foreign national interest. They did 

not all reach the same conclusions, but with that as the controlling 
criterion the distribution of attitudes became very similar whatever 
their business might be, and similar also to the distribution of 
attitudes among untravelled American businesamen who had no vested 
business interest in the issue. 


Note that foreign travel did not persuade these travellers to 
point of view. 


a speciei foreign/ “It did change them but it changed to to a national 
viewpoirt of the Sort that they could uphold 

while playing in their minds at being Secretary of State. The 

more justified Americans abroad feel at freely discussing major 

policy issues as private ambassadors the more this will happen. Thus 
en effect of extensive person to person intercourse under the demo- 
cratic conditions we described above, is that it builds a committed 


const‘tuency for the State Department among the influential executive 


type. who engage in such intercourse. It is a constituenc epared 
sward V, Imutter and David Shapiro, 
anc Europeans who make Specific Statements” Psychological Reports, 
No, 3, 1957, pp. 131-137, and Howard V. Per imitter 
"Cmpatriot and Foreigner: A Study of Impression Formation in Three 


Countries," The Journal of Abnormal and Social Psychology, Vol. 55, 
Mo. 2, 1957, Pp. 2o3-c00. 
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to view problems from a broad but national point of view. 

All the studies of exchange and travel show that the returnee 
usually retains a great deal more interest in and awareness of the 
foreign area than he had before. He may be more favorable or less 
favorable;* that is indeterminate. We ere all familiar with the 
frequent finding of cases of extreme anti-Americanism among travel- 
lers returned from the United States. But while the affective out- 
come of travel is variable, it almost always increases realian, 
interest, and attention regarding the outside world. It replaces 
simple stereotypes with more complex conclusions, whichever side 
they are on. It replaces indifference with concern. 

How far these things happen is, of course, a function of the 
nature of the experience. They happen less on a short than on a 
long trip, on pleasure than when the purpose is serious, in an Ameri- 
can enclave than in a situation of intense participation in the 


local society. The impact of the person to person experience is 


at its height when the traveller joins a group of host citizens in 
working towards a common objective which they share. What we are 
describing is the normal operating situation of a devoted and 


skilled technical assistance advisor, foundation executive, educa- 


tor, MAG advisor, or business manager. This is a kind of situation 
where the visitor enters deeply into the problems of the host society 


Watson and Lippitt, op.cit.$ Milton Jacobs and Louis Schatz, 
Some Effects of Overseas Duty on Attitudes of American Troops Toward 
Hostile Populations, Hum RRO, 19503 Useem, op.cit., Bonnett et al, 


op.cit. 
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and is bound, if he operates at a high level in the society, to 
find himself engaged in private diplomacy. 
As we increase the number of persons with such experience, 
we will for the first time in our history be able to overcome the 
old complaint of the State Department, that it is the one department 
without a constituency. It will find it has a constituency 
among those who have been living its problems in their private lives. 
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September 8 - 10, 1960 


This paper will discuss the role of the Joint Congressional Committee 
on Atomic Energy as an institution in the civilian control of atomic energy. 
It is hoped that this discussion will give some insight as to the operations 
of Congress in a complex field, as well as shed some light on the over-all 
problem of the civilian control of atomic energy. 


Background 


The issue of the civilian vs, military control of atomic energy has lain 
practically dormant for ten years or more. Only an occasional spark of 
controversy has illuminated this complex area of relationships between the 
civilian and military branches of the Government in the past decade. 


But in the immediate post-World War II years the question of civilian 
control was the burning issue which was thought to transcend all others in 
the consideration of what became the Atomic Energy Act of 1946 (known as 
the 'Mc Mahon Act"), @) At that time the question was whether Congress 
would permit the permanent Atomic Energy Commission to have active 
military officers on its part-time governing Board, and as its full-time 
Administrator and Deputy Administrator, This legislative proposal was 
contained in the May-Johnson bill introduced in the fall of 1945, 


It was in this period that the atomic scientists first became politically 
active, This era was vividly recalled by an observer of the day, who 


*The views expressed in this article are, of course, solely those of the 
author, and should not be attributed to any Government Agency or the 
Joint Committee on Atomic Energy. The author is indebted to Miss 
Dorothy Schaffter and Mys, Dorothy M. Bates of the Library of Congress 
for annotated references, and to Miss Patricia McMahon for notes on the 
legislative background of the civilian control problem, 
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ccm: mented: 


"To many, this was a simple choice between war and peace. 
To others, advocacy of civilian control was a means of pre- 
venting ‘brass hat! abuse of our precious asset, atomic energy. 
To many scientists, the issue was posed in related terms: 
military control meant a continuance of arbitrary decisions, 
uncomprehending bureaucracy, and an intellectual gap which 
the military officers showed little interest in bridging. Toa 
few historically-minded souls, the issue was one of demo- 
cratic tradition--the armed forces with their essentially authori- 
tarian training and discipline would not be adequately responsive 
to the public will, "(3 


The civilian control issue was resolved in the McMahon Act by the 
establishment of a full-time civilian five man Atomic Energy Commis- 
sion, a civilian General Manager, and a civilian Joint Committee on 
Atomic Energy. The AEC was to be responsible for the development, 
manufacture, and custody of atomic weapons and other military appli- 
cations of atomic energy, but the President was authorized to transfer 
or delegate any of these functions to the military departments. The 
collaboration and participation by the military in the atomic energy 
program was facilitated by providing that the Director of the AEC 
Division of Military Applications should be a military officer, and by 
the establishment of the Military Liaison Comnmittee which was to 
provide a two way means of communication between the AEC and the 

_military. Thus, the MLC was established to be the "watchdog" of the 
military over AEC, andthe Joint Committee was to be the watchdog 
for the Congress and public over both the military and AEC, 


The reasons for the establishment of civilian supremacy in the 
atomic energy program were several, (*) It was thought that respon- 
sibility for the development of policies in connection with this great 
new force should be in civilian hands reporting dixvectly to the 
President, (5) The 1946 McMahon Act attempted to emphasize the 
conduct and encouragement of peaceful civilian research and uses of 
atomic energy (as well as military uses) which would be better handled 
by civilians, It was believed that a civilian agency would be more ef- 
ficient, even for military applications, and particularly in obtaining the 
all important continued participation and cooperation of the scientific 
community. It was further believed that by placing control of atomic 
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energy in civilian hands we would give added assurance to the world 
that the United States contemplated no military adventures, and 
strengthen the U.S. position in negotiating international controls on 
atomic energy development, | 


It is not the purpose of this paper to trace in detail the subsequent 
history of civilian control of atomic energy, and the various changes 
in relationship ‘between the several institutions involved, particularly 
the AEC. Suffice it to say that in 1948, as several of our participants 
will recall, the principle of civilian control was challenged in part by 
the military through Secretary of Defense Forrestal. This issue, 
which involved a proposal that custody of atomic weapons be trans- 
ferred to the military was a by President Truman in favor of 
continued civilian custody. ) 


Since the 1947-50 period many aspects of the military applications 
of atomic energy have changed, From an era of extreme scarcity of 
raw materials and finished weapons, we have reached a stage of a 
temporary surplus of uranium ore and we have large stockpiles of 
weapons of many sizes and yields. Instead of reliance solely on 
delivery as a bomb from aircraft, atomic weapons can now be delivered 
as warheads on missiles, and in artillery and bazooka shells, Addi- 
tional military applications have come to the fore, including nuclear 
powered submarines, nuclear rocket development, and compact nuclear 
power reactors for remote military installations, And finally, we have 
seen the Soviets, and the United Kingdom, develop a nuclear weapon 
capability, and are watching the French attempt to do s0. 


All of these developments have posed many new problems. Thus 
there is the problem of numbers--what is manageable for a relatively 
few weapons may not be for hundreds or thousands. This compounds 
the ordinary problems of storage, handling, protection, safety, and 
secrecy classification. Problems are accentuated by the necessities of 
location not only in the continental United States, but in aircraft and 
ships, and at overseas bases, A further problem is the need to have 
atomic weapons ready for action in a very short period of time. And 
there are not only problems between AEC and the Defense Department, 
but also between the United States and its allies. 


In view of these changes in program, it is not unexpected that changes 
have occurred in civililan-military relationships; i.e. in civilian control. 
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Old institutions, such as the Military Liaison Committee, have apparently 
been supplanted in some ways. New combined military-civilian groups, 
such as the Naval Reactors Branch under Admiral Rickover, have been 
successfully established within the Atomic Energy Commission, The State 


Department has been assuming a greater role through its office of atomic 
energy and disarmament, 


General Role and Organization of Joint Committee 


It is the purpose of this paper to discuss and analyze the role of tle 
Joint Committee on Atomic Energy as an institution in the civilian control 
of atomic energy. As indicated previously, the Joint Committee in a sense 
is one of the two primary institutions in the civilian control of atomic 
energy. For it was this "watchdog" role of the Joint Committee for which 
it was primarily established, This was made clear in the original report 


of the Special Senate Committee which reported out the McMahon Act, 
with the following language: 


"The importance of the field of atomic energy, coupled with the 
unique character of the problems raised by its development, 
makes it peculiarly desirable and necessary that the Congress be 
fully acquainted at all times with the work of the Commission, 


The bill in section 16 makes provision for reports which will 
contribute to this end, 


"More important, however, is the provision for the establish- 
ment of a joint congressional committee, to be composed of nine 
Members of the Senate and nine Members of the House of 
Representatives, directed to make continuing studies of the 
activities of the Atomic Energy Commission and of problems 
related to the development, use, and control of atomic energy. 


"The joint committee is empowered to hold hearings, to act 
on legislation, and to equip itself with a staff of such experts 
and technicians as it deems necessary to carry out its functions. 


"The usefulness of such a committee in focusing responsibility 
in the Congress and in keeping the legislature informed cannct be 
overernphasized, The joint committee will be in a position to give 
substantial aid to the Appropriations Committee; and to give 


consideration to supplementary and amending legislation as the 
need arises," 


It has often been noted that the Joint Committee is a somewhat unique 
Congressional institution. For one thing it is the only Joint Committee 
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which has legislative functions in that all bills relating to atomic energy 

or the AEC are referred to it and it is empowered to make legislative 
recommendations to both houses of Congress. Since the 1954 amendments, 
legislation to authorize appropriations for capital facilities, and since 1957 
legislation to authorize governmental financial participation in atomic power 
projects, have also been required and must be referred to the Joint Com- 
mittee, A further statutory requirement that AEC and the Defense Depart- 
ment keep the Joint Committee "fully and currently informed" of all 
activities relating ta atomic energy is also somewhat unusual in Executive- 
Congressional relationships. 


The Joint Committee is composed of eighteen members, nine from each 
House. No more than five members may be from the same political party 
in either House, The Chairmanship rotates every two years between the 
Senate and the House. The Joint Committee has a staff of some twenty-odd 
employees of whom about eight or nine are professional employees. In 
carrying on its work it utilizes extensively consultants and assigned em- 
ployees from AEC and its laboratories and the Defense Department, It has 
also been ably assisted by the Library of Congress and the General Account- 
ing Office--or ganizations which are primarily responsible to Congress. 


In assessing the sources of the Joint Committee's authority, Chairman 
Anderson and the author recently stated: 


"Reference has already been made to the Joint Committee's 
principal statutory sources of authority, namely, acting as a 
joint unit for both houses of Congress, its right to be currently 
informed, and its enlarged legislative responsibilities, Also 
of importance have been the statutory requirements of Joint 
Committee review of important domestic atomic power develop- 
ment arrangements, as well as international arrangements for 
co-operation with foreign governments covering the peaceful 
development of atomic energy and military uses, 


"From a practical standpoint the success achieved by the 
Joint Committee over the years has resulted from the continuity 
in membership of many of its leading members, and its efforts 
to keep the United States in the forefront of atomic energy devel- 
opment, The tenure of many of its senior members goes back to 
the original Joint Committee appointments in 1946, and several 
other members number eight or ten years of service, This is in 
contrast with the Atomic Energy Commission which curr ently 
has four new Commissioners and a new General Manager. (10) 
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In relation to military problems, it should be noted that several — 
influential members of the Joint Committee also serve on the Committees 
of the House and Senate which deal with the armed services, foreign rela- 
tions, and appropriations. Several members of the Joint Committee are ~ 
also reserve officers in the armed forces, 


Role of the Jcint Committee in Relation to Civilian Control -- 
Individual Views of Joint Committee Members 


Several members of the Joint Committee were leading proponents of 
civilian control when legislative proposals were first considered in 1945-46. 
Congressmen Holifield and Price joined in a minority report on the May-~ 
Johnson bill. Congressman Durham served on the conference committee 
which finally hammered out the compromises on the McMahon Act. Senator 
Mc Mahon became probably the best known proponent of civilian control both 
before and after the enactment of the Atomic Energy Act of 1946 up until his 
untimely death in 1952. Senator Vandenberg also made an original contri- 
bution to the establishment of civilian control, 


In the years that followed, Congressmen Durham, Holifield and Price 
continued their championing of civilian control, Thus, in connection with 
the 1954 amendments to the Atomic Energy Act, Congressmen Holifield and 
Price stated in part in their dissenting views: 


"Although we do not believe H.R. 9757 departs in any funda- 
mental way from the accepted principle of civilian control and 
management of the atomic energy program, we wish to take this 


opportunity to alert the Congress and the public to the possibili- 
ties that lie ahead. 


"It is generally acknowledged that atomic weapons are 
rapidly achieving a conventional status in military planning for 
national and allied defenses, Accordingly, we may expect that 
the military will steadily seek increasing control over the wea- 
pons phases of the atomic energy program, This is not said in 
criticism but only as a reminder that there are bounds which 
the military must not transgress if the principle of civilian 
control is to be maintained, 


"Military influence in the Atomic Energy Commission is by 
no means lacking and, we believe, it is more pervasive than 


"The pending bill gives new authority and to 
the Department of Defense in various atomic affairs 
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Congressman Durham, in his capacity as Chairman of the Joint Committee 
in 1958, called attention to new problems of both small inroads by the military, 
and potentially large increases of military control in the field of nuclear pro- 
pulsion for outer space. In a speech at the annual meeting of the Atomic 
Industrial Forum he stated in part: 


"Last year I pointed out that most of our progress under the 
1946 and 1954 Atomic Ensorgy Acts is attributable to the fact that 
we have had a CIVILIAN Atomic Energy Commission responsible 
for the entire atomic energy program, 


"This policy of civilian control is presently being put in jeopardy 
in two different ways. First is by the process of nibbling--of pro- 
posing detailed changes in the Atomic Energy Act and practices 
thereunder which may enhance the role of the military.....More- 


over, we are also faced with a serious challenge to civilian control 
in the field of outer space propulsion," 


In a recent speech on the Floor of Congress, Congressman Holifield spoke of 
the problem of "erosion of civilian control" in relation to proposed arrange- 


ments for custody or transfer of atomic weapons to NATO countries. He 
stated: 


"There has been a constant campaign to obtain acceptance of the 
fiction that 'after all a nuclear weapon is just another weapon.!' 'The 
nuclear weapon is a conventional weapon now.' I regret to say that 
there has been an erosion of civilian control. Part of this erosion 
is due to a gradual step-by-step surrender to the steady pressure 
of our strong and entrenched military bloc. Part of it is due to 
the multiplication of nuclear weapon types and quanties in inventory," 


% 


"These problems will not go away nor will they be solved by our 
refusal to recognize that technological change has made obsolete 
the old and cumbersome procedures, 


"My plea is that we do not try to solve them through subterfuge 
or a calculated program of deceit, Let us lay the problem on the 
table and talk sense to the American people and our allies. Unless 
we can bear the burden of new challenges, through the exercise of 
our historic democratic processes of discussion, debate, and 
publicly arrived at decisions, then our wey of life is doomed, n(12a) 
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On the Senate side, Senator Anderson has taken the lead in relation to pre- 
serving civilian control. (Since there have been no clearcut issues on 
civilian control in recent years, and also because of problems of secrecy, 
there has been little occasion for expression of views on the subject by 
other members of the Joint Committee. ) 


Committee Role in Civilian Control 


As mentioned earlier, the role of Joint Committee in relation to 
civilian control has been that of an all around "watchdog.'"' Senator Anderson 
in a recent statement in connection with the President's press interview on 
the transfer of atomic weapons to NATO allies expressed the Joint Committec 
traditional role as follows: 


"If and when a proposal to change the law comes to our Committee 
its general nature and implications must be understood by the Con- 
gress andthe American people. The Chairman and members of the 
Joint Committee on Atomic Energy stand as guarantors to the Congress 
and the public that secret activities in the atomic energy field 
are carried on properly and in accordance with the law." 


In analyzing the Joint Committee's watchdog role, it may be helpful to con- 
sider it in relation to four general functions carried on by the Committee: 


legislative; investigative and inspectional; informational; and policy making. 


Legislative Function 


Thornas and Northrop have pointed out in their book that in the early 
years the Joint Cormmittee was primarily interested in making the establishe 
civilian-military relationship work in practice. 14) It was not until the 
amendments of 1954 that any significant legislative changes were made affect 
this relationship, However during 1947-51 varioue bills to permit greater 
military participation were permitted to die in Cornmmittee, In 1951, an amen 
ment was Separtes out of the Joint Committee and enacted which permitted 
transfer of Restricted Data to U.S, allies (intended only for the British) and 
provided for Defense Department participation only through the National 
Security Council, 


1954 Arerdments 


The 1954 amendments provided fox considerably greater latitude in the 
Defense Department for the security clearance of ite own employees and 
those of its contractors, Theretofore such employees had to be 
cleared by AEC, based on FBI investigations, Provision was also made for 
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greater participation by the Defense Department in the classification, de- 


cess "trans-classification'' of Restricted Data and defense 
information, ( 


The 1954 amendments also authorized the transfer of Restricted Data 
to U.S. allies, The President was given authority in section 144 b. to 
authorize "the Department of Defense, with assistance of AEC," to commun- 
icate Restricted Data in certain categories to an allied nation or regional 
defense organizations such as NATO, The Restricted Data categories were 
those necessary to: "({1) the developrnent of defense plans; (2) the training of 
personnel in the employment of and defense against atomic weapons; and 
(3) the evaluation of the capabilities of potential enemies in the employment 
of atomic weapons."' A proviso was added to the effect that the Restricted 
Data on weapons must be confined to external characteristics and there must 
be a joint judgment by the Defense Department and AEC that any such data 
"will not reveal important information concerning the design or fabrication 
of the nuclear components of an atomic weapon." 


Thus for the first time the Defense Department was given authority to 
transmit atenic information constituting Restricted Data to foreign countries. 
It should be noted, however, that this information was necessary in connection 
with activities which normally would be handled directly by the military; 

i.e., planning, training, and defense against atomic weapons, Also AEC was 
to "assist" the Defense Department and participate in a joint determination as 
to the extent of weapons information to be transferred, On Restricted Data 
relative to research, development, and production of special nuclear material 
the Atomic Energy Commission was given responsibility for transmittal of 
information without Defense Department "assistance," 


Another somewhat obscure change or interpretation in the law apparently 
permitted the Defense Department to deal with nuclear components of weapons 
and nuclear warheads of missiles separately from the weapons system and the 
missile itself from the standpoint of secrecy classification and custody, This 
was later to be interpreted by the Defense Department to permit the transfer 
of Restricted Data on submarines to the United Kingdom, and to permit nuclear 
warheads on missiles to be treated separately from the missile vehicle itself 
in terms of development and manufacture, and transfer of ownership and class= 
iified information. This was accomplished primarily by the new definition of 
atomic weapons in section ll d. 


It was these overt grants of authority, and poesibly others less direct, 
which caused Congressmen Holifield and Price to set forth their qualms as 
to the proposed changes on civilian control, 
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To somewhat baiance the additional grants of authority to the Defense 
Department, the Joint Committee added and the Congress enacted certain 
provisions intended to strengthen the Joint Committee's "watchdog" position 
in relation to the Military, First it added a provision to section 202 of the 
Act to make the Defense Department subject to the same requirement as the 
AEC in keeping the Joint Committee fully and currently informed as to all 
its activities relating to atomic energy. Secondly it added provisos to 
sections 144 and 123 to require that all agreements of cooperation, including 
military agreements of cooperation, must lie before the Joint Committee for 
thirty days before becoming effective. 


1958 Amendments 


Following the Soviet sputniks and the resultant NATO conference in the 
fall and winter of 1957, the Executive Branch proposed additional revisions 
to sections 144 and 91 to shore up U.S. alliances in the face of the increasing 
Soviet technological and missile threat, 17 

bill 

The proposed/provided for the elimination of the proviso in section 
144 b. preventing the communication by the Defense Department of "important 
information" on weapons design in connection with training activities, A new 
section 144 c, was proposed to be added which would permit complete exchange 
of design information on atomic weapons and submarines between AEC and 
foreign oountries,. A new section 91 c. was proposed to permit the President 
to authorize AEC or the Defense Department, as appropriate, to transfer to 
cooperating nations non-nuclear parts of weapons and weapons systems; nuclear 
reactors for submarines and other military applications; and source, byproduct 
and special nuclear material (U235 and plutonium) for use in weapons or in 
nuclear reactors for military applications. 


None of these provisions changed the previous pattern as to responsibili- 
ties between AEC and the Defense Department, However, the Defense Depart- 
ment did propose to obtain greater authority in the trans-classification of 
information. 48) And the division of responsibilities between AEC and the 
Defense Department was left somewhat vague in section 9l c. 


Although responsibility between AEC and the Defense Department was not 
changed significantiy, the extent of permissible transfer and exchange of atomic 
information, materials, and non-nuclear parts with foreign allies was substan- 
tially enlarged. This caused certain segments of the scientific community, and 
certain groups with pacifist leanings, to view the proposals with alarm. The 
principal basis of their fears was not so much the military, as the stimulation 
of the nuclear arms race with the Soviet bloc, and the possible facilitation of 
the entry of a "fourth" nation and subsequently other countries into the atomic 
weapons picture, 
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The Defense Department provided a substantial portion of the testimony 
in favor of the amendments, Certain representations and assurances were 


made which, as we shall see, have been subject to considerable a 
discussion, 


The Joint Committee in reporting out the 1958 amendments, and Chair- 
manA xO son on the Senate floor, added a number of restrictions and limita- 
tions, One of these had the effect of limiting detailed weapons cooperatio: 
to the een Another gave the Congress a veto over future military 
agreements for cooperation by means of increasing the waiting period from 
thirty days to sixty days and providing that no agreement could become 
effective if a concurrent resolution of disapproval should be adopis by the 
two Houses of the Congress during the sixty day waiting period. 


Since 1958, no significant amendments of the Atornic Energy Act affecting 
civilian control have been adopted, However, on July 15, 1958 on the Floor of 
the Senate an amendment to the AEC Authorization Bill for Fiscal 1959, 
sponsored by the Defense Department, was proposed, which provided for 
Defense Department approval on transfers of funds by AEC under section 106 
for AEC weapons facilities, Although the amendment was agreed to by the 
Senate for purposes of study, it was eliminated in conference. 


Another amendment was proposed by AEC Chairman McCone in 1959 with 
Defense Department support would have removed AEC's responsibility for 
establishing or approving safety regulations applicable to weapons and atomic 
reactors in the custody of the Defense Department, The question of 
AEC's responsibility for approving safety regulations was first raised in 1959 
by Admiral Rickover wearing his AEC hat. In testimony before the Joint 
Committee, during an underwater hearing on board the submarine SKIPJACK, 
Admiral Rickover indicated that he believed that AEC was the legal and proper 


agency for the approval of Navy safety regulations applicable to nuclear sub- 
marines, 


The AEC, possibly in view of the increasing number of crashes of mili- 
tary aircraft carrying nuclear weapons, wanted its responsibilities for safety 
clarified so that it would not be held responsible for failures in design of air~ 
craft or weapons. The proposed solution was an amendment to authorize the 


President to designate the responsible agency for safety as betwem AEC and 
the Defense Department. 


The Joint Committee after considering various alternatives, did not 
report a bili out. Instead it requested reporte on the preblema involved 
from AEC and the Defense Departmert for consideration in the Second 
Session of the 86th Congress, beginning in January of 1960. Ag of rhs carts 15, 
1960 the two agencies had not submitted the requested FEPGrts». 


he 
: 


James T. Ramey 
The JCAE and The Civilian Contwl 


of Atomic Energy 


Policy Making and Recommending Functions 


Perhaps the most unique function of the Joint Committee in its "watchdog" 
role has been its affirmative policy making and program recommending function, 
Normally a watchdog is supposed to exercise a negative or restraining role, 

But the problem of the military in many cases is not that it has tried to do too 
much but that it has been content with too little. Faced with this situation the 


Joint Committee has made many contributions to the national defense and 
security. 


The Joint Committee's affirmative role in the decision to build the 
H-bomb and its initiative for the large buildup in the AEC raw material and 
production plant expansion program beginning in 1950 has been described in 
an article by Senator Jackson in the November 1953 issue of THE ANNALS. 
The activities of the Joint Committee in initiating a step-up of the missiles 
program in 1955 and other national defense efforts are described in a letter to 
President Eisenhower from esata Carl T. Durham and Vice Chairman 
Anderson dated December 5, 1957. 7) The Joint Committee's efforts in 
support of the NAUTILUS nuclear submarine and an eventual all-nuclear 
Navy are well-known. This was recognized in testimony by Admiral Rickover, 
the 'father"' of the nuclear Navy, as follows: 


(26) 


"Admiral RICKOVER, There is one more thing I must say 
which I have said many times before, but I would like to say it 
again. Had it not been for the Atomic Energy Commission and 
the Joint Congressional Committee we would not have any 
nuclear-powered naval vessels today. I think these two organ- 
(28) 
izations and their way of operating deserve most of the credit, 

A brief review of the authorization cf the new Hanford plutonium reactor 
in 1957-58 should help in understanding the Joint Committee's affirmative role 
and methodology. The chief culprit in the enterprise was the so-called "require: 
ments system" of the military services. In order for any development or 
production project to be sponsored by the military, the top management has 
to establish a "requirement" for its end product, whether it is conventional 
tanks or aircraft, or nuclear weapons, or the special nuclear material (Uz35 
and plutonium) necessary for weapons, 


In 1947 at the first meeting of the Joint Committee which considered 
military applications, the Committee criticized the method used by the military 
in establishing requirements for Ug35 and plutonium (then called "fissionable 
material") because requirements were based on AEC existing production 
capacity. Again in the 1950-52 period the Joint Committee was critical 
of the reguirernents system, and, in effect, persuaded Congress to 
establish requirements in terme of national needs for an enlarged stockpile 
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of weapons in the face of the Soviet threat. The expansion program for the 
U235 diffusion plants at Oak Ridge, Paducah and Portsmouth, and the 2 
plutonium production plants at Savannah River and Hanford, resulted, (#9) 


Following the above expansion peviod, the Joint Committee Chairman 
and the Chairman of the Military Applications Subcommittee, in 1955 and 
1956, posntas out that there were still shortages in regard to special nuclear 
materials, 0) In 1957, the effort to authorize construction of an additional 
large plutonium production reactor was begun in earnest, An engineering 
and design study was authorized in the AEC Authorization Act for fiscal 
1958, (91) In fiscal 1959, the Congress authorized $145 million for a single 
purpose production plant with built-in features which would make it "con- 
vertible" to dual puspope operation for electric power production subject to 
later authorization. 2) In justifying the project, the Joint Committee's 
unanimous report stated: 


"The Joint Committee has studied the problem of plutonium 
requirements for many years. It seems tlear to the committee 
that fiscal limitations, rather than sound military planning, have 
held back necessary increases in our plutonium production 
facilities. The committee is convinced that dollar limitation, 
while important, should not dictate national defense policy, and 
that more plutonium production facilities are urgently needed. 
The committee has therefore recommended to the Congress 
project 59-a-5, a new $145 million production reactor facility 
at Hanford, Wash., as a minimum effort vital to new weapon 
development and our improved defense posture. In the event 
a limitation of armaments agreement should be successfully 
achieved, the facility can be converted, after congressional 
authorization, to peaceful purposes," 33 


It will be noted that budgetary considerations rather than the military, as agian 
such, are the targets for consideration. Indeed the Joint Committee report geiisy 
pointed out that the Army, Navy, and Air Force, and the Joint Chiefs of 
Staff, had all recommended additional production of plutonium, In addition, 
AEC weapons laboratories and a special Panel of the Subcommittee on 
Military Applications had testified as to the need for more plutonium, Asa 
parting shot at the requirements system, the Joint Committee report stz ed: 


"Since 1947, the committee has been critical of the Defense 
Department method of determining requirements based not on 
the military needs but rather on the Commission's planned pro- 
duction rate, (A summary of Joint Committee interest in this 
problem is set out in appendix I, p, 24.) It is essential that 
the Department of Defense correct this procedure and detexmine 
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future military requirements of reactor products solely on 
military needs independently of Commission planned pro- 
duction schedules, '(34) 


The sequel to this story is that after some more encouragement by the Joint © 
Committee, the Defense Department finally carne up with a long-term schedule 
of its requirements for Uz35 and plutonium, But Senator Anderson, while 
commending the Defense Department for this effort sadly pointed out in an 
article in Nucleonics: 


"We have recently learned that the Defense Department has 
finally developed a long-term requirement for its future needs 
for plutonium. But no one should be surprised if this long-term 
requirement coincides with the production from current AEC 
facilities plus improvements and the new Hanford reactor. So 
round and round they go!" 


Investigative and Inspection Functions 


The Joint Committee has not utilized its formal investigative powers to 
any considerable extent in connection with the Military. However, the Com- 
mittee has made studies of various aspects of military applications of atomic 
energy. For example in 1958 Senator Jackson, Chairman. of the Subcommittee 
on Military Applications, established a Panel of outside experts to study the 
need for plutonium and problems of undersea warfare, The reports of the 
Panel have been most helpful to the Committee and the Executive Branch, (36) 


Inspection trips by Committee members to installations operated by the 
Military are another means of keeping up on current problems, In 1955, for 
example, on a trip to European installations, Chairman Anderson and other 
Joint Committee members discovered certain deficiencies in U.S, weapons 
installations which were called to the attention of appropriate U.S, military 
officials and corrected, In 1959 Senator Jackson visited U.S, Antarctic 
scientific bases operated by the Navy and recommended the provision of 
atomic reactors for such rernote sites. In the AEC Authorization Act for 
fiscal 1961, $13 million has been authorized f@ such atomic power plants. 
in July of 1960, Congressman Van Zandt and a Committee staff member 
visited U.S. Arctic bases from Greenland to Alaska and also recommended 
the provision of atomic power plants for these areas, 


Joint Committee classified hearings and briefings in executive session 
by the Defense Department, AEC and CIA serve to keep the Committee and 
staff informed as to the current status of military applications of atomic 
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energy, and provide leads as to possible problems, A number of such 
classified meetings are held in each session of Congress, and in case of 
emergencies, between sessinns, Five meetings were held on the weapons 
custody problem alone inthe period of November 1959 to July 1960, 


On occasion the Joint Committee requests special reports from the 
Defense Department on specific problems, Thus, when the Committee first 
heard informally of the proposed "2 key'"' arrangement on joint custady of 
U.S, atomic warheads with foreign contries, it immediately requested a full 
report on the matter. 


Informational Functions 


An important part of the Joint Committee's watchdog role is to make 
available to the Congress and the public information and judgments on military 
applications of atomic energy, the detailed basis of which may be classified in 
whole or in part, 


In recent years, the Committee has made a determined effort to conduct 
public hearings on important questions in which the technical aspects had 
been cast in doubt because of prior secrecy, Examples include the hearings 
held in 1957 and 1959 on radioactive fallout from weapons testing, | and the 
hearings on the effects of nuclear war held in 1959, (38) In the spring of 1960 
public hearings were held by the Joint Committee on the technical aspecis of 
the detection of nuclear tests, (99) In each case, a Summary-Analysis report 
of the hearings was prepared and issued for the inforrnation of Congress and 
the public, (40) we have been informed that these hearings and reports have 


become valuable reference books for scientists and engineers, as well as 
laymen, 


The Joint Committee has also followed a practice of publishing inthe | 
Congressional Record proposed military agreements for cooperation (as well 
as Civilian agreements) with foreign countries. Public hearings have also 
keen held on the proposed military agreements, and reports issued. 


Speeches and press statements by members of the Joint Committee are 
another method of informing the Congress and the public on problems of 
military and civilian control of atomic energy. For example, Chairman 
Anderson in 1956 revealed in a speech on the Floor of the Senate that the 
Defense Department and AEC were proposing to transfer secret design informa- 
tion and blueprints of the NAUTILUS nuclear submarine to the British, con- 
trary to the intent of the law as interpreted by a number of members of the 
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Committe, including Congressman Cole, the ranking minority House 
member. 

More recently, on February 3, 1960, Chairman Anderson felt it necessary 
to issue a statement concerning the President's answer at a press conference 
to a question whether the United States should transfer nuclear weapons to its 
allies. The President's press conference occurred on the day following a 
classified Joint Committee session with the Defense and State Departments and 
AEC on the status and plans for the custody of U.S. atomic weapons. Following 
various leaks to the press by the Executive Branch, Congressman Holifield made 
speeches on the Floor of the House on February 9, and March (4 1960 as to 
various problems involved in proposed custody arrangements. 3) 


From the foregoing discussion, it should be evident that the Joint Committe 
has had a varied approach to its over-all watchdog role in the maintenance of 
civilian control of atomic energy. The performance of its various functions has 
entailed numerous contacts and relationships between Joint Committee members 
and staff with representatives of the Defense Department and the Army, Navy 
and the Air Force Departments, On the whole, relationships have been good, 
especially between the military officers of the armed services who regularly 
appear before the Joint Committee, and the Committee members and staff, 


Paradoxically it has been the civilian representatives in the Defense 
Department who have had the most difficulties in relationships with the Com- 
mittee, On reflection this is understandable, since problems in recent years 
have related to the effect of budget ceilings on prograrnmatic decisions, and 
other top level policy and management problems. Some of these problems will 
be. discussed in the following pages, 


Problems of Joint Committee in Civilian Control Role 


1, Keeping Fully and Currently Informed 


One of the chief problems for the Joint Committee in its "watchdog" 
role has been the practical matter of actually keeping fully and currently 


informed on important aspects of the military applications of atomic energy 
as they develop. 


The Joint Committee has had its problems with AEC in keeping in- 
formed, particularly in the period of 1953-58, But the Defense Department 
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presents even more difficulties because of its large size, its multifold 
layers of authority, and the fact that atomic energy is only one of many 
activities under its umbrella. 


The Atomic Energy Act of 1954 places an affirmative obligation on the 
Defense Department, as well as AEC, to keep the Joint Committee fully 
and currently informed as to all its activities involving atomic energy appli- 
cations. The Joint Committee report on this provision in 1954 stated that the 
obligation applied to "pending" matters as well as those where the Defense 
Department had taken final action or reached a "position. "' The Defense 
Department in its procedures, however, provides for reporting only on 
"significant'' matters, and only after final action has been taken within the 
Defense Department, 


There appears to be some question in recent years as to whether the 
Defense Department has performed its statutory obligation even with respect 
to certain "significant" matters, Thus as noted previously, the Joint Commit 
tee was not officially informed of the so-called "2 key" custody arrangement 
for U.S, thermonuclear warheads on foreign-owned Thor and Jupiter missiles 
until the Committee requested such information. Other cases could probably 
be mentioned, such as the revelation by an official spokesman of the Execu- 
tive Branch that land-based Polaris type missiles with thermonuclear war- 
heads were being considered for some type of joint U.S.-NATO arrangement. 


2. Reporting to Congress and the Public 


A further problem encountered by the Joint Committee in its watchdog 
role has been that of real or contrived secrecy labels preventing public dis- 
cussion of issues, The technical details of any military atomic project must 
usually be classified and with justification. Occasionally even a unique idea 
or concept is so "hot" it must also be classified. But in many cases, parti~ 
cularly after a lapse of time, it is necessary and possible to provide unclassi- 
fied descriptions of projects or arrangements in sufficiently general terms 
as to permit meaningful discussion and yet protect security. 


Joint Committee members have made a considerable effort to observe 
the letter and spirit of secrecy regulations. In some cases, this has regret- 
ably prevented full and free discussion of policy issues of importance to the 
Congress and.the Country. 


The security problem has been accentuated by the 1958 arnendment to 
section 123 which provides for a sixty day waiting period on military agree- 
ments of cooperation with the proviso for a veto by concurrent resolution of 
the two Houses of Congress. In the debate on the 1958 amendments, various 
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House members questioned how the House would be informed by the Joint 
Committee as to the problems involved in military agreements of coopera~ 
tion, They received assurances from members of the Joint Committee that 
the Joint Committee would report to the two Houses on the issues as fully 
as security would permit. In this connection the report of the Joint Com- 
mittee states: 


"The Joint Committee on Atomic Energy in compliance 
with its duties to the Congress and to the peoples of the 
United States will closely and thoroughly review any and 
all proposed agreements for cooperation that will be sub- 
mitted to it pursuant to the amendments contained in this 
bill. The members of the Joint Committee are keenly aware 
of their important responsibilities to the Congress and to the 
peoples of the United States, '(44) 


Sometimes the problem of reporting to Congress and the public is 
made more difficult by security labels imposed by the fiat of the Executive 
Branch which bear no relation to real security. In statements on March 19 
and 22, 1959, (45 Senator Andexson made public a report by the Defense 
Department on fallout from weapons tests which revealed that stratospheric 
fallout was coming down much faster than AEC had predicted. This report 
had been classified "confidential-defense information" but after much dis-~ 
cussion between the Defense Department staff and the Joint Committee staff 
it was declassified. However, the Defense Department attempted to keep 
the "confidential" tag on the report. The stated reason for the delay was in 
order to permit AEC to review the bases of the report, although an AEC 
Commissioner had received a copy of the report in December of 1958. 


The problem of maintaining real security and yet keeping Congress and 
the public informed is compounded by the practice, unfortunately of long 
standing, of deliberate "leaks" of previously classified information by the 
Executive Branch. For example, the statement of Senator Anderson of 
March 19, 1959 was occasioned by a front page story in a New York news- 
paper which revealed hitherto classified information on the AEC high altitude 
"Argus" test shot which apparently had gone undetected by the Soviets and 
others. Thus we have the situation where the Defense Department is open 
to the charge on the one hand of apparently "leaking" classified information 
7 h elpful to its alleged viewpoint on the difficulty of detecting tests, and on 
pe the other hand of trying to suppress unclassified information which indicated 
: somewhat greater hazards from fallout. 


Another example involved the custody problem previously mentioned, 
Following the Joint Committee's classified executive session on February 2, 
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1960, at which representatives of the Executive Branch were present, an 
obviously informed story on the subject of the meeting appeared the next 
morning ina New York paper. It was this story which provided the occasion 
for the President's discussion later that morning of RyOblems of custody 
and transfer of nuclear weapons with NATO allies, Thereupon that 
afternoon Senator Anderson, as Chairman of the Joint Committee, felt 
obligated to issue a quite restrained statement, presumably because of 
security and diplomatic considerations, (47) However the next day and in 
the weeks that followed various newspaper and magazine stories appeared 
which, according to the grapevine, were based on information from the 
Executive Branch, An example of the information provided is contained 
ina story in a Baltimore paper dated March 5, 1960, as follows: 


"..eeeSomething is under consideration now within the Admin- 
istration. It has come up in connection with the intermediate 
range Thor missiles, for example, which the United States is 
supplying to Britain and other NATO allies, and also with the 
use of such air-to-air defense missiles as the Genie, also 
being supplied to the British. .ece. 


"In the current discussions within the Administration it is 
being noted that the weapons being assigned to allied forces in 
some of the NATO countries -- the ground-based missiles and 
the air-to-air missiles ~-- must be ready for instantaneous use. 


"Yet if the nuclear warheads must be under the custody only of 
Americans -- while the Thor or Jupiter missiles are operated 
by British R.A .F, units, for example, or the Genies are 
attached to RsA.F. bombers «+ precious time could be lost in 
arming the missiles and in otherwise maintaining American 
custody until they were fired, 


"Thus there could well be times under presently visualized 
circumstances when it would be difficult to say that the nuclear 
weapons were under control and custody of the United States, 
From this situation has arisen the belief that the law should 

be changed, 


It should be noted that the Administration did not recommend a change in the 
law. However following this series of stories based on inside information, 

a tour of a Thor base in England by newspaper correspondents was permitted 
in which photographs of the "2 key" system were published, (49) More 
recently photographs of a U.S, Air Force Major with his key in front of 

the instrument panel for the missile launching systern have appeared in 
newspapers and magazines, ‘” hove 
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Yet in spite of what would seem to have been a deliberate publicity 
scheme to popularize the ''2 key" system, the information was still officially 
classified "secret" by the Defense Department until recent inquiries by the 
Joint Committee. It will readily be seen that the practice of maintaining a 
strict classification system, together with the liberal use of leaks for 
political or bureaucratic purposes, can be an effective instrument in attempts 
to manipulate public discussion and opinion. This practice of administrative 
fiat as to what is classified and what may be leaked will also inevitably 
undermine a real security classification system, 


3, Problems of Keeping Faith With Congress 


One of the most aggravating substantive problems affecting the relation- 
ships between Executive agencies and Congressional Committees is that of 
"keeping faith" with Congress. By "keeping faith" is meant the taking of 
actions consistent with representations and assurances given to Congress at 
the time of Congressional enactment of a law or amendment, or the authoriza-~ 
tion, approval, or review of a proposed policy, project or arrangement, 


In the matter of civilian-military relationships in atomic energy the 
matter of keeping faith with Congress is particularly sensitive because of the 
role of guarantors" to Congress and the public which has been assigned to 
the Joint Committee on Atomic Energy. Members of the Joint Committee in 
their reports and statements make representations to the Congress and the 
public as to how 2 proposed amendment to the Atomic Energy Act, or proposed 
military agreement of cooperation, will be carried out in practice, These 
representations in turn are based on assurances and inforrnation supplied by 
the Executive Branch, In their "watchdog" role Joint Committee members 
must therefore be on the lookout as to whether these assurances or represen- 
tations are actually being observed in practice, and if not whether there is 
justification and authority for the change. 


It was this role to which Chairman Anderson was referring in his 


February 3, 1960 statement concerning the President's position on weapons 
custody: 


"When the present law was adopted in 1958 (P.L. 85-479) the 
officials testifying to the Joint Committee time after time stated 
that it was not intended and that the law, if amended in accordance 
with their recommendations, would not pexmit completed nuclear 
weapons or the nuclear components of weapons to be transferred 
to a foreign country or to get beyond the custody of the United 
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States forces. In turn, the Joint Committee in its report, and 
members of the Joint Committee on the Floor of the Congress, 
defended the amendments to the law and the agreements there- 
under, stating that no transfer of weapons or nuclear com-~ 
ponents was intended or permitted and that the United States 
would maintain custody of such weaponSe.ecee | 


"We therefore have a right to assume that any program the 
President may have to share our arms with our allies wili 
not violate this provision, unless a change in the law is 52) 
quested by the President and approved by the Congress," 


Chairman Anderson was referring to the weapons custody question which 
is an example of the problem of keeping faith with Congress. The student of 
civilian-military relationships might appropriately examine the representations 
by the Defense Department in the 1958 NATO hearings that custody of nuclear 
weapons components would be maintained ang protected separate from the 
carrying vehicle; i.e., aircraft or missile, The much pubiicized "2 key" 
system apparently involves the "mating" of the U.S.-owned nuclear warhead 
with the foreign-owned missile, and at the most the United States has joint- 
custody or joint-possession of such weapons, 


There may undoubtedly be good reasons from a technoiogical, opera- 
tional and policy standpoint supporting changes such as the above, But in 
keeping faith with Congress, the question arises as to whether they should 
not have been disclosed and discussed, preferably in public, in order to 
determine whether the law or its intent was being followed before action was 
taken. 


A closely related aspect of keeping faith with Congress concerns 
following procedures established by Congress for review by Congress of ~ 
proposed projects or arrangements. If such procedures are bypassed, 
questions of law and comity are raised. In this connection, our political 
scientist might inquire as to whether or not the United States! "nuclear 
weapons stockpile agreements'' with NATO countries are bypassing the 
procedures established for Congressional review under the sixty day 
provision in section 123 d. of the Atomic Energy Act of 1954, 
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Joint Committee Study on Status of Civilian Control 


In view of the problems discussed in this paper, and renewed interest 
by Joint Committee members in certain aspects of the military applications 
of atomic energy, it is not surprising that the Joint Committee staff has been 
instructed to undertake a study in this area. The following subjects have 
been tentatively designated for study: 


(1) Weapons custody and transfer arrangernents, both between the 
Atomic Energy Commission and the Department of Defense, and between 
the United States and its military allies; 


(2) Security classification of military information and materials; 


(3) System of determining military requirements, and methods 
of financing such requirements; 

(4) Responsibilities for safety of atomic weapons, nuclear sub- 
marines and military reactors; and’ 


(5) Relationships between organizations responsible for military 
applications of atomic energy. 


Political scientists may be rnost interested in those aspects of the study 
dealing with weapons custody arrangements and organizational relationships. 
The weapons custody arrangements may be particularly interesting, because 
certain "fictions'' have developed between AEC and the Defense Department 
on custodial responsibilities, and the question is now presented whether 
these fictions are also being applied between the United States and foreign 
countries under stockpile agreements. 


All of these subjects, in one way or another, bear upon the complex 
question of civilian control over the most devastating and powerful forces 
yet devised by man: Atomic weapons and nuclear energy. Our objective 
is to strike a proper balance so that peacetime policy decisions affecting 
the national defense and the public health and safety may be made by 
responsible civilian governmental authorities, and yet make possible rapid 
and effective military applications, if so directed by the President, The 
problem is growing in magnitude and complexity, as first our own services, 
and now our allies, become armed with an "atomic capability."' Itis a 
problem worthy of constant vigilance and study by the Congressional 
'Wwatchdog': the Joint Committee on Atomic Energy, 
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The We3at African secietics in which ten new sovereign 
states emerged between 1957 and 1969 were ot a far earlier stage.) | 
of economic and social ni story than the retiring colonial powers.) 
Specific figures illustrating this are less reliable than the 69). 4 
reneralizations they are desioned to illustrate. AS a result of 
the reforms extended arter the Second World War, the vote became 


universal in a society wheree--on very roush average--fifteen per 
ent could read or write, perhaps three per cent were regular 
Gamera, and another three per cant employed away from their 


villages. Considerably more than haif the people's effarts 4 
went into subsistence activity outside the exchange economy. 
in Europe, by repay the vote became general only after almost 
everyene was deeply invoived in the markets economy. Indeed, not 

even the middle classes could vote until after the emergence of 

the “commereial civilization from the feudal, the seclety based 

cn centract from the society based on 2/ Not so in 
West Africa. Althouch there is en eeucated elite--mainly clerks, jj 
teachers, n nurses, dectors, Lawyers, and lew-level technicianse- 
cniy in Seneszal, ivory Co2zt, Ghana, and Southern Nigeria is 
Mere a growing minority of literate Africans, <n 
in trade, transport, and farming for ¢ export. 


Several hundred different ethnic groups make up the 
approximately sixty mijlion in ehitants of the new West African 
nations. The educated minority is almost alone in seeing a 
cicar interest in maintaining the “present terri tor frontiers, 
cr in enlarging them, end in preventing tribal separatism from 
[raceenynes the new nations. With a few exceptions, “the existence 
this elite, their size and even their distrib uth on according to 
ethnic and geonran origins, were due to the forces of 
and Social change accompanying the arrival of the Europeans in 
Weat Africa. Much more economic activity took place in the coastal i 
and forest belt of West Africa, end the proportion of people edue 
cated from that region is far greater than from the savannah and 


U/see the very excellent tables in Elliot Berg's, "The 
Economic Basis of Political Choice in French West Africa", American 
olitical Science Review, June 1960, esp. Table I on p. 393. 
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the war, when the Prench West African Byatem 
trained an unusually hish proportion of them. 


it was, however, the political facts of nag eg rule, 

and then the democratic reforms extcading over some tuo decades, 
which up the process whereby the moviern layer of African 
society acauired the lead politically, even thoush it was still 
emall a minority. The Europescn powers enlarged the acale of 
Yest African pe litical urite from many tribal to the present 
territorial enes. Torether with their new technology the sy intro- 
euced, whethex by intention or not, new secular values, such as 
equality and merit, instead of traditional religious canction, 
and they overthre wheredity as the rin determinant of rank. 
Aitkoveh the British believed in intivect ule and the French 
in G@trect rule, to varying Gesrecs ney. the & 
authority °f the pre-Kurcpean aushorltLes. 


ds 


There Wore feu areas in bhich the p presence of the 
Burcpeans did not acd yet another dimension to the already thorny 
of Preewar ‘native “euthori th er members 
the commandenont indimengeat the official ‘chiefa'--did not 


bs 
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he wes vem Sudan, such nister pre-European empires 
a5 Mali and Ghana existed, and where in the nineteenth century 
the ee cowld not install their administrations until they 
had defeated the warriorel nmzss sSamory and the sons of Hajd 
Umar Tall. But the official ‘chiefa' were not regular mobile 
civil servants, Since they were not recruited by standards of 
morit. Few were literate, and they were for the most part stationed 
anongy their icinamsn. In time, these official ‘chiefs! constituted 
@ new stratum of the population in the countryside, and they had a 
sense of corporate identity transcending the limits of thei 
éifferent ethnic groups. They wore aware that the post-war reforms 
affected the "“orestige of the chiefs, precedence, deportment, 
Gecoration, housing, galaries." 


This awareness had savenenet farthes’ in northern Nigeria, 
in Soudan, Niger, and the plat and savannah rogions of Guinea. 
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Lt became the basis for the more successful ‘patron’ varties, 

including those now behing the Single party govermments of 

lortherm Nigeria, Niger, and Mauretania. n Sou udan and Guinea 


alae, the patron parties tmaich won in the © elections UNTILL 
éeteated, in 1956, by the Union Soudanaise and the Parti Dénocratioue 
de Guinée mass parties were based on these ‘chierss'. 
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was in these territories particularly that the struggle 
skead another gle, most 
acute in the countryside, between trodiclonalists and mocernizers 
In Soudan and Guinean the mass party leaders, as soon as they were 
in a@ pesition to do Soe, Laated their electoral victory by 
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wars increasingly scught out by 
controversies with the European 
and their laws. After the war, by the order in which they came 
as well as by their content, the reforms in West Africa facilitated 
the assumption of the political initiative by the educated elite. 

Tne recent nistory of the Conso by contrast, 
immortance of this by-product of a reform phase preceding nz tot 
independene ec.) In West Africa, the colenizer and the Af 

took for granted that Africans electcd to post-var representative 
Posts would know how to read and write in English or French-=if 


niy to telk 0 the Europeans who had promulgated the reforms. 
Morcover, la most territories the franchise was initially weighted 
in favor of these groups able to identify themselves in the records 
kept by the colonizing vowereerhich meant the literate, 
sisnifieant in the money economy, mainiy the 4 che regular 
civid service, and only to a lesser Gesrce those recognized as 
‘candidates for official ‘chief’. These reforms gave the, educated 


hirsatdy before the war, educated Africans rather than 
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This was the elite which hae rsason to went to. Most of them 
lived in towns, they saw Europeans more often and were most 
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characterized the pre-war colonial systen. 


The pest-rar reforms further 


strengthened the position 
£ the educated elite by synchronizing political developments in 


areas of tical pressure, and by forcing even those 

traditional leaders who could Stlli count upon the following of 
their ethnic group’ as in Mauretania or Northern Nigeria, to 
Sclect educated *front men’ for the new elective offices. 


: 


JAP MI an 


iorrover, because the reforms extended over approximately 

iscaces before full indepengence cams, aspiring leadc TG had time 


¢ 


to buiid recoras, as nationalists, to champion oprositicn causes 

in the countryside, . « to build porties, and se anchor their 

authorlty to seme desgree;. Naticnaliom mave the educated elite 
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got the credit for expelling the European colonizers. 
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secondary schsol or collese entrance examinations, which had left: 
them free to ctalse part in the crucial first years of post-war 


political activitysand so they were "founding The mass 


fvonchise, in effect, added yet another reasen “hy, for the 

elite, the stancards of success in the schools of the 

Suropeans were often the reverse of the standards of success in 


Afvicen elections. Under the pre-war conditions of total . 
Euvopean centrol the most educated generally acquired the highest Foie: 
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Grass roots rolit rational politics 
in most parts of the world. The : Sticulariy great 
in Afvica, for several reasons. There are very many ethnic Eroups 
varying tynes. Very few oseple are members of the ecucated 
elite, and these arc dispreportionately Gistributed over the most 
portant ethnic grouns and regions. There is a large gan between 
inspired the formal governments of the new 
institutions. Most people -continue 
to rélate themselves to ‘po itical parties through a ‘sereen of 
kinship’, a t which has made it necessary for abd successful 
parties~mas nGS--to Eevelop in ‘ethnic arlthmetic’® 
nen selecting icaders and candidates is the core of 
how a new African parties perform the important work of social 
G ained more fully in the next section. 
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parties fliled a revolutionary function. (None, however, wazed 
suerrilla war in West Africa.) Fow some time mass parties, far 
nove than the legal institutions conceived os London or in Paris, 
were considered to be Legitimate by the population. By agreeing 
to work at least partly within the nontevar representative instle 
cuLions, therefore, these parties iccitimizged them, rather than 
identally, these parties acted as national 
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of secial integration”. 2/ They ond thelr cultural affiliates 


were interested in everything from the cradle to the grave--in 
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was very closely ticd to the ‘ethnic amithmetic® and ‘status 

arithmetic® evident from an sis the mo and traditional 


status and ethnic orimins of national and local leaders. This 
analysis is particularly important, since the process by which 
independence was achisved in West Africa gave occasion not only 
for shifts in the distribution of power between Europeans and 
africans, “but aiso within African society--bet sween modem and 
traditional el 


tional elite, within cach of these groups, and in the links 
connecting them with the mass of the populai tion. 
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is process i8 perhaps best approached with the rela- 
tively Simple question--vwhat group or Sub-group predominated in 
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Trade unicnists predominated within the 
de Guinée and were of areat Significance in 
and the (cutia ba mass party of 
Airican planters foxmea the smocratiane de la 
d'Ivoire, and persons associated’ with the cocoa export 
were influential in the Action ¢ of Nigeria. . The edu- 
Sénégalais (=) to chalicage, in effect, the ‘ercizen | Socialists. 
Ail these dominant sroups were in the modern categories of the popue 
lation, a feature ail mass parties had in common and shared with but 
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More difficult to diccover was who predominated in those 
atron parties resting on important viliage personalities. The 
cictin wction between mass and patren perties, 4 nade in rola- 
ion to iccal party structure, wos Icts neat in fact than in defie 
nition. When first organizing, easpirins mass party leaders did 
not disdain te accent the haciting ef a iccal important nersonage-- 
an official chie?, 2 traditional aristocrat, a Mus lim marabout 
or animist sage. Eut partly because most mass, parties were born 
after the war cs anti-cclonial "congresses", 2/ Local important 


personages in West Africa connected with the colonial ostanlaen 


ment usually held aloof until the mots party was itself becoming 

the establishment. Then many "shifted their rifles from one 

shoulder to the other". Most important Local personazes which 
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became included Locally within the mass party, the methods of 
the mass party worked to reduce his local influence, to make of 
him but one among many. 


Whaners there was a modern urban class, also identified 

both for cul cured and economic rceasens with the power, 

they too esi tated before becoming asscciated with the radical, 


ssocia 
anti-colonial mass usually initiated by r, less 
ecucated men, less acceptable to the Eurcpeans. The cleares 
examples of this were in Senegal end in Gold Coast (Ghana). ‘The 
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2/ Kerta, Madeira, "Le Parti unique en Afrique" 
Présence Africaine, Fevrier-Mars, 1960, p. 20. 
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IS THERE A PUBLIC INTEREST?* 
by 


GLENDON SCHUBERT 


Michigan State University 


Prepared for delivery at the 1960 Annual Meeting of The American 
Political Science Association, New York, Statler Hilton Hotel, 
September 8-10, 1960 


I have been asked to make, for purposes of this occasion, a brief statement 
of the findings and conclusions derived from research that I have been carrying 
on over the past several years in the theory of the public interest as @ political 
concept. *.’y investigation has been concerned primarily with the usages of the 
public intezest concept to be found in the writings of political scientists during 
the last three decades. Although I recognize that members of our prcfession 
have no copyright on the term, and that, indeed, the uses of the concept by 
non-political-scientists are doubtless of vastly greater significance -- at least 
if one is to measure importance in terms of what goes on in the world -- then 
its appropriation and exemplification in our professional literature, nevertheless, 
I believe that there is a justification (other than that of convenience) to support 
the sample that I have chosen to examine. Without any intention of denigrating our 
professional reputation as a group of, shall we say, independent thinkers, I think 
it is fair to assume that a broad sampling of political science writings of the past 
generation is likely to reflect with reasonzehbie faithfulness the larger universe of 
meanings attributed to the public interest concept in the behavior of American 
society -- and I mean by this to include specifically, of course, American 
political society -- which is the relevant body of data with which one must be 
concerned if he is interested in the contemporary theory of the public interest 
in the United States, 


Within the obvious -- one might almost say notorious -- confines of a panel 
paper intended for oral presentation, it is manifestly impossible for me to 
discuss the data upon which my findings and conclusions are based. In any 
event, I attempted to perform such a feat, with most unhappy results, several 
years ago at a regional association conference when, as upon the present 
occasion, I was honored to share the table with Professor Morgenthau in a panel 
discussion of this same subject. Moreover, the data and the apparatus which I 
employed for their analysis will soon, I have been assured, be available to what- 
ever interested public there may be in the public interest, through the medium 
of the book mentioned (in the footnote) below. I shall, therefore, direct my 


* This paper is based directly upon selections from the concluding chapter, 
which bears the same title as this paper, of my forthcoming book, The Public 
Interest, to be published by The Free Press of Glencoe, Illinois, 
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remaining remarks to a brief summary of my own classification of public interest 
theorists, and to an even briefer summary of the research of other critics of 
public interest theory. The latter, at least, are well represented among the 
panelists present today, which puts them in the not unenviable position of being 
both free and obliged to speak for themselves. 


1, 


I find it both convenient and useful to classify American political science 
writers on public interest theory into three groups, whom I shall call Rationalists, 
Idealists, and Realists. For present purposes, I think that it may be both 
quicker and more enlightening if I eschew any attempt at scientific definition of 
these teris.s, leaving their meaning, instead, to unfold through illustration and 
contrast. Let us first consider each, in turn. 


The Rationalists are propublic proparty, and anti-interest group. They 
postulate a common good, which reflects the presumed existence of various 
common -- frequently majoritarian -- interests. The common good (or common- 
weal, to use the older term) finds expression in a popular will (public will; will 
of the people); the common obligation of all public officials is faithfully to execute 
the popular will. To this extent, there is consensus among Rationalists. 
Differences of opinion are many, however, as to the appropriate channels for 
authentic interpretation of the public will. Basically, there are two factions: 
Party Rationalists and Popular Rationalists. Party Rationalists defend a stronger 
two-party system as the chosen instrument for expressing the public will; Popular 
Rationalists would do away with political brokers and consult public opinion 
directly in order to discover the will of the people. Party Rationalists tend to 
be Anglophiles with regard to the political-party system, the relationship between 
legislators and political parties, and the relationship between the executive and 
the legislative departrnents. (Incidentally, the model of British political processes 
envisaged by the Anglophiles bears no necessarily close correspondence to 
contemporary reality.) The Party Rationalists urge, therefore, that congressmen 
ought to be the disciplined members of a majority or a minority party, with the 
two parties dividing over issues of public policy. Popular Rationalists think that 
congressmen ought to carry out the wishes of their constituents. 


The Anglophiles believe that the Presidency should be weakened and subjected 
to the control and policy direction of Congress, whicn they have already defined 
as the legitimate expositor of the public will, Other Party Rationalists, however, 
would link presidential leadership to a stronger two-party system, thus strength- 
ening the Presidency. Popular Rationalists would accomplish the same result by 
casting the president in the role of charismatic leader of direct popular majorities. 
At this point, the distinction between Party and Popular Rationalists disappears, 
becausé all Rationalists agree that the poper function of the bureaucracy is to 
carry out the policy norms supplied by hierarchial superiors (Congress and the 
president). Administrative Rationalists would use scientific management to 


|| 


IS THERE A PUBLIC INTEREST? 
| Glendon Schubert 


rationalize the behavior of administrators; Judicial Rationalists would accomplish ~ 
the same result among judges according to the prescriptions of Analytical Juris- 
prudence. In both instances, administrators and judges are supposed to exercise 
technical discretion to carry out norms which they do not make, but which are 
supplied to them in the form of constitutional provisions, statutes, and executive 
orders -- made, of course, by the representatives of the people, who implement 
the public will. There is a schism among Rationalists regarding how best to 
rationalize the independent regulatory commissions; Administrative Rationalists 
want to place the commissions within the ambit of presidential control, and 
Judicial Rationalists want the commissions to be subject to the administrative 
direction of the judiciary. Either way, it is variously argued, the commissions 
would become subservient to the will of the people, and the common good would 
be 


The Idealists are propublic, antiparty, and anti-interest group. By “pro- 
public," I mean, of course, that Idealists support the true interests of the public, 
which do not necessarily coincide with the interests of the public as perceived by 
the public itself. Idealists believe that the public interest reposes not in the 
positive law made by men, but in the higher law, in natural law. They describe 
the public interest as a thing of substance, independent of the decisional process 
and absolute in its terms, They advise the public official to excogitate the true 
essence of the public interest by means of a mental act of extrasensory perception. 
This does not necessarily imply communion with the public will, because no will 
may yet have been formulated regarding the relevant issues; in any event, there 
is no assurance that the public will will be right. The public interest becomes 
whatever the still, small voice of conscience reveals to each official. 


Such an approach renders superfluous, if not downright dangerous, such 
orthodox appurtenances of democratic politics as political parties and interest 
groups. These latter are perceived as disturbing interferences with official 
excogitation of Truth, Virtue, and Justice. According to Idealist thought, 
congressmen are res;:onsible neither to political parties nor to their constituencies; 
they have a higher obligation, to God and to their own consciences. Those who 
advocate converting the Presidency into a plebiscitory dictatorship emphasize the 
evils of party influence; proponents of the Stewardship Theory of the Presidency 
wish to surmount the pernicious demands of selfish special interest groups. In 
either case, the president is urged to rise above the mundane level of democratic 
political processes and to become the Father of his Country, the patron of all of 
the people, a leader of crusades both at home and abroad who should receive love 
and adulation -- not criticism -- from his subjects. 


The same images recur in Idealist Giscussion of administrative decision- 
making. Administrative Engineers advise administrators to be creative 
manipulators and to resist the seductions of interest groups. Guild idealists 
warn -~ almost in the words of Madison -- of the dangers of party politics, and 

; demand that administrators be given elbowroom for the exercise of craft and 
Bae conscience. Substituting judges for administrators, equivalent prescriptions are 
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offered by the spokesmen for Sociological Jurisprudence and Scientific Idealism, 
respectively. Thus, the themes which permeate Idealist public-interest theory 
are the invocation of natural-law ideals; hostility to the instrumentalities of 
democratic politics, i.e., political parties and interest groups; elitist notions of 
superior intelligence and wisdom; and the abetment of public officials, from the 
president on down, to become aggressive evangelists who will strive mightily -- 
and ruthlessly, if necessary -- in behalf of the public interest. The public 
interest, of course, is what the elite thinks is good for the masses. Idealist 
dogma, as dogma, is basically antithetical to democratic theories of governance, 


The Realists are pro-interest group. It is not accurate to say that they are 
antiparty or antipublic. However, they define "party" and "public" in such a way 
that these terms lose the identity that we have ascribed to them in discussing 
Rationalist and Idealist thought, to say nothing of their usual, everyday meaning 
in American speech. Political parties become merely a special kind of interest 
group, and "public" becomes segmented as "publics," in which form it, too, 
merges in the concept of “interest group."" The Realists, in other words, do not 
oppose the public and political parties; they devour them. 


There are three major strands of Realist eines and as befits a pattern of 
thought so colored with pluralism, the three major strands are each primarily 
oriented to one or more of the other social sciences. Bentlian Realism draws 
predominantly upon the outmoded sociology of the turn of the century; the source of 
inspiration for Psychological Realism is self-evident; and law and economics are 
the wellsprings for Due Process-Equilibrium Realism. 


The Bentlians direct attention to the competition among multifarious interest 
groups and assert that this is the reality of political behavior at all levels of 
governmental (as well as non-governmental) decision-making. The official 
responds to these pressures; his decisions register the thrust of the balance of 
power for the time being. It makes no difference whether the decision-maker is 
. @ congressman, the president, an administrator, or a judge; his role is essentially 
the same, although the patterns of access and the particular constellations of 
groups that enter the lists will vary according to the institutional context in which 
the official decision-maker functions, To the Bentlians, the public interest has 
Significance only as the slogan which symbolizes the compromise resulting from a 
particular accommodation or adjustment of group interaction, 


Psychological Realists go beyond the essentially mechanical formulations of 
the Bentlians, and focus attention upon the conflict of interests within the mind of 
the decision-maker. The rather fuzzy Bentlian notion of unorganized groups is 
redefined by the Psychological Realists in terms of Dewey's concept of a self- 
conscious search for the consequences of choice. Thus, the role of official 
mediation described by the Psychological Realists adds a significant factor to the 
formulations of the Bentlians; the personal value system of the decision-maker. 
He is limited, of course, to the values that he understands and recognizes, but he 
is not necessarily limited to the values with which he personally agrees. His 
acceptance of such broad components of the democratic ethic as the concepts of 
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“freedom, equality, and opportunity" may lead him to take into consideration 
interests other than those actively pressing in behalf of specific alternatives of 
choice in a particular decision. 


At this point, the line between Psychological Realism and Social Engineering 
may seem to be pretty shadowy, but the distinction is nonetheless viable. The 
Social Engineers write on a blank slate: creative manipulation leads to the fabri- . 
cation of any interest-group pattern needed to support the predetermined goals 
established by the decision-maker. Official mediation looks to the interstices 
of a framework provided by the interaction of activated groups and asks what the 
effect would be, upon this pattern, if certain other interests were weighed in the 
final decision. In this sense, the official mediator functions as a catalyst; but 
Since the critical conilict is internal to the decision-maker rather than in the 
external environment, Psychological Realism's search for consequences is a more 
operational concept than Bentley's mystical notion of the leadership of unorganized 
groups. Nevertheless, both are different ways of thinking about the same 
processes. 


As we have seen, Psychological Realists apply the concept of official 
mediation to congressmen, the president, administrators, and judges alike. 
There is a close functional relationship, however, among politicization, 
constituency size, and the limits of official horizon. In Harlan Cleveland's image, 
the president stands a little higher on the mountain than anyone eise, and | 
consequently can see further; district court justices and subordinate administrators, | 
presumably, have much more limited horizons. But what of the Supreme Court? 
Are the justices on a separate alp? I do not think a meaningful answer to this 
question is possible at the present stage of underdevelopment in the measurement 
of power by the political science profession; but the question raises doubts, in 
any event, about the application of Cleveland's hierarchical image, rather than 
about Psychological Realism's concept of official mediation. 


The next logical step beyond Psychological Realism is to prestructure the 
environmeut of decision-making and to condition the mental processes of the 
decision-maker. It is to these matters thet the Due-Process Realists call 
attention. Although all Realists premise their theories of the public interest upon 
a philosophy of ethical relativism, rather than the absolutism characteristic of 
Rationalists and Idealists, the Due Process-Equilibrium Realists lean most 
heavily upon what is, at least crudely, mathematical~-probability theory. 
According to the theory, people accept democratic decision-making processes 
because these provide the maximum opportunity for diverse interests to seek to 
influence governmental decisions at all levels. A plurality of decision-making 
points afford access to a plurality of interests, which can seek to change or to 

. provoke particular decisions. The job of official decision-makers -~ irrespective 
of whether we speak of congressmen, the president, administrators, or judges -- 
is to maximize continuity and stability in public policy; or, in other words, to 
minimize disruption in existing patterns of accommodation among affected 
interests, The extent to which agitation continues, before the same or other 
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decision-makers, provides a rough measure of the extent to which adjustment 
has, in terms of the equilibrium standard, been successful or “satisfaciory." 


Now this kind of thinking is quite conservative in its general overtones. 
It underscores the adjectives in advocating gradual, peaceful, evolutionary, 
orderly change. It does not tilt, it slants the scales of judgment in favor of the 
status quo. The votaries of liberalism preach a brand of ethics in which most 
Americans feel they ought to believe; but it is not a way of life, nor is it the 
basis for our system of government. It is the Constitution, not the Declaration 
of Independence, that provides the model for the American political system, The 
general model leaves largely unspecified, however, the structure and functioning 
of decision-making processes in Congress, the Presidency, administrative 
agencies, and the courts. It is particularly upon administrative decision-making 
processes that the Nue Process-Equilibrium Realists have focused their attention. 


Instead of leaving the "representativeness" of the administrator's personal 
value system, or the particular configuration of interests in a specific type of 
decision, up to chance, Due~Process theory would so structure both of these 
factors in the decision-making process as to maximize the probability that the 
resulting decision has been made, in fact, after consideration of all relevant 
interests and perspectives. Due-Process theorists do not claim that any particular 
substantive result will automatically be the "right" decision; they do not guarantee 
that every decision arrived at after such full consideration will be "in the public 
interest.'' This is the point that seems so difficult for absolutists, who live ina 
world of dichotomies, to comprehend. What the Due-Process theorists do claim 
is that decisions reached as a result of such full consideration are more likely 
to meet the test of equilibrium theory, i.e., “satisfaction,” acceptance, etc., and 
to do so most of the time, than are decisions arrived at as the necessary 
consequence, at least in a statistical sense, of processes that assure less than 
full consideration. Decisions that are the product of a process of full consideration 
are most likely to be decisions in the public interest. 


There has been some, but very limited, application of the concept of 
“administrative due process" to congressional, presidential, and judicial decision-~ 
making. Although so:ne critics have decried placing "the organization man in the 
Presidency,“ the fact remains that the applicability of the model of "administrative 
due process” to these other decision-makers is a function of bureaucratization of 
congressional, presidential, and judicial decision-making processes, Certainly, 
there is considerabie evidence to support the proposition that the trend in each of 
these areas is towards greater bureaucratization. To this extent, the potential 
extension of the public-interest theory of the Due Process-Equilibrium Realists is 
correspondingly enhanced. 
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Two decades elapsed after Beard's historical studies of the national interest 
as a concept, before any systematic analyses of the public-interest concept 
appeared in the literature of political science. Beginning in 1955, however, 
several political scientists and philosophers have ventured independent (from each : 
other, and from my own work) exploratory critical essays on the subject of public 
interest theory. A survey of the findings of these critics suggests, however, that 
they have little to add to the results of my own investigation of public-interest 
theory. Some of them (e.g., Banfield, Sorauf, Leys and Perry) suggest differing 
perspectives from which the literature may be viewed and appraised. Such 
alternative formulations do not appear to lead to insights or to comprehension of 
public-interest theory significantly different from that procuced by the conceptual 
schema that I have employed, however. Any systematic typology may have 

utility fox analytical purposes, but no matter how the literature is classified 

and the data are compared, no systematic body of “public-interest theory" appears 
extant. American writers in the field of political science have evolved neither a 
unified nor a consistent theory to.describe how the public interest is defined in 
governmental decision-making; they have not constructed theoretical models with 
the degree of precision and specificity necessary if such models are to be used 

as description of, or as a guide to, the actual behavior of real people. A theory 

of the public interest in governmental decision-making ought to describe a 
relationship between concepts of the public interest and official behavior in such 
terms that it might be possible to attempt to empirically validate hypotheses 
concerning the relationship. If extant theory does not lend itself to such uses, it 

is difficult to comprehend the justification for teaching students of political 

science that subservience to the public interest in a relevant norm of official 
responsibility. 


ivioreover, Critical investigation has failed to reveal a statement of public- 

' interest theory that offers much promise either as a guide to public officials who 
are supposed to make decisions in the public interest, or to research scholars 
who might wish to investigate the extent to which governmental decisions are 
empirically made in the public interest. For either of the latter purposes, it 
would be necessary to have operational definitions of the public-interest concept; 
ard neither my analysis nor that of other contemporary critics suggests that the 
public-~interest theory prevalent in America today either is or is readily capable 

of being made operational. 


8. 


Rationalist theory has limited relevance to the empirical world, since it. 
speaks primarily of faitnful execution of decisions that somebody other than the 
actor has made; it offers little guidance to the decision-maker who is expected to 
make policy in the face of the conflicting demands of an articulate and organized 
clientele. In fact, the more important the decision -~- and as a usual consequence, 
the more complex the decision-making milieu -- the less guidance has Rationalist 
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theory to offer. It might, for instance, indicate what would be responsible 
presidential behavior in signing commissions for the promotional lists of the 
armed forces; it most certainly will not be very heipful to the president in 
deciding whether and how to get a man to the moon. To get back down to earth, 

it will not even tell him when, and in terms of what criteria, he should exercise 
his veto power, since the Constitution clearly did not presume that the president 
would take his orders from Congress (or vice versa) in exercising his power to 
grant or to withhold his approval of enrolled bills -- even if we assume, with the 
Rationalists, that constitutional intent is the fundamental consideration in such 
circumstances, The theoretical apparatus of the Rationalists, however elegant 

it otherwise may be, is limited precisely by their insistence that a science of 
political beiavior cannot be concerned with political choice. The model constructed 
by the Rationalists is a sausage machine: the public will is poured into one end and 
out of the other end drops neat little segments of the public interest, each wrapped 
in its own natural casing. 


Idealist theory, to the contrary, speaks precisely to the macroscopic type of 
decision with which the Rationalists cannot be concerned. But what does Idealism 
have to offer, other than moralistic exhortations to do good? It leaves the 
decision-maker to rely upon his own best lights whether these are conceived of as 
a Platonic soul, a Calvinistic conscience, or as Catholic natural law. It may be 
that any of these provides the best standards available for guiding some decision- 
makers in some situations; but labeling as "the public interest" either such a 
process or the result that it produces adds nothing to what we would have -- 
except froin the point of view of the engineering d consent -- if there were no 
such phrase as the public interest. With or without the label, we must rely upon 
the prior political socialization and the ethical preconditioning of the individual 
decision-maker for whatever kind or degree of responsibility that ensues in such 
circumstances, 


Moreover, the concept of the public interest logically is irrelevant to 
decision-making in accordance with Idealist theory, in which ultimate obligations 
and responsibility are nonpolitical. It is neither to the public nor to hierarchical 
superiors nor to the aifected clientele that the decision-maker looks for guidance; 
his responsibility lies in faithfulness to his personal perception of other 
abstractions, such as "justice," that are at least equally as devoid of a predictable 
content as "the public interest."" Unless the Idealists are prepared to advocate 
the "brain-washing’' of candidates for public employment to assure the establish- 
ment of a single party line among government officials, the practical utility of 
their theory would seem to be quite limited unless, in the alternative, they can 
explain how men with differing value orientations are to commune with the infinite - 
and come up with common answers. Idealist theory really implies an officialdom 
of Supermen, which in turn evokes all of the difficulties to be encountered in 
breeding a race of official heroes -~ or, if it makes a difference, of heroic 
officials. None of the Idealist writers in recent years seem to have improved very 
much upon Plato's discussion of this subjéct, nor do they appear to have resolved 
the age-old dilemma: how to keep the tyrants benevojent. 
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Realists advise the decision-maker that his job is to resolve the conflicting 
claims of competing interest groups, and to keep the boat from rocking so far as 
possible. Except on the merely mechanical and purportedly descriptive level 
of naive Bentlienism, he should do this with as much consideration as he is capable 
of giving, or as he can be made capable of giving -- by the structuring of the 
decision-making situation -- to the probable consequences of his choice. The 
principal difficulty with the theory, even in its most sophisticated form, lies in 
its generality, for the Due Process-Equilibrium Realists describe wondrous 
engines (including the human mind) into which are poured all sorts of miscellaneous 
ingredients which, after a decent period of agitation, are spewed forth from time 
to time, each bearing a union label reading: “Made in the Public Interest in the 
U.S.A." But their hero is neither the Charlie Chaplin of Modern Times nor 
Prometheus unbound; he is the counterpart of the politician described by Herring 
in The Politics of Democracy. 


The problem facing Realist theorists is to demonstrate how it is possible to 
bridge the hiatus between the ideal they posit and the empirical world. It is true 
that the statements of at least the administrative-Due Process Realists do suggest 
the possibility of constructing more detailed models of specific decisional 
processes in particular agencies with identifiable functions to perform. Such 
models, whether as descriptions of existing agencies, or as blueprints for 
reorganized or new agencies, might lend themselves, at least in principle, to 
empirical verification. Assuming, for the sake of argument, that the paperwork 
can be done, it would still be necessary to construct and implement, upon an 
experimental basis, at least one model prefabricated political decision-making 
process; budget estimating might be a good place to begin. Assuming that this 
also could be done, ahead lie questions of continuous reorganization to cope with 
predictable problems of obsolescence, the development of more genuinely 
interchangeable human cogs, and -~ not least -- the impatience of the American 
public after it becomes known to the world that the Russians have perfected a 
successfully functioning (and much bigger) organization of the same type 
several months before the American protomodel is announced. And that announce- 
ment, we might as well anticipate, will come at the same time that the American 
team of responsible budget analysts is about to produce its first under-balanced 
budget -- which will be made, needless to say, in the public interest. 


4, 


It may be somewhat difficult for some persons to accept the conclusion that 
there is no public-interest theory worthy of the name and that the concept itself 
is significant primarily as a datum of politics. As such, it may at times fulfill 
a “hair shirt" function, to borrow Soreuf's iclicitous phrase; it may also be : 
nothing more than a label attached indiscrirninately to a miscellany of particular 
compromise of the moment. In either case, "the public interest" neither adds 
to nor detracts from the theory and methods otherwise presently available for 
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I recognize also that there may be some who will consider this paper 
incomplete, since I have criticized the public-interest theories of other persons 
without making any attempt to "do something positive" by suggesting a public- — 
interest concept of my own. The expectation that the iconoclast ought to pick 
up the pieces and build a new and better temple on the ruins of the old runs like © 
a steel thread through the moral fiber of most Americans, including academicians. 
I would dispute the premise. I would also argue, in any event, that if the public- 
interest concept makes no operational sense, notwithstanding the efforts of a 
generation of capable scholars, then political scientists might better spend their 
time nurturing concepts that offer greater promise of becoming useful tools in 
the scientific study of political responsibility. 
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This article attempts to fill a gap in an understand- 
ing of the difficulties encountered by the Federal Govern- 
ment in conducting a program of vigorous enforcement of 
the criminal civil rights statute 18 U.S.C. 242.1 In 1945 
the Supreme Court, in Screws v, United States, had estab- 
lished the constitutionality of the statute as a prosecu- 
tive weapon in cases involving police brutality and depri- 
vation of due process of law. The Court had interpreted 
"willfully" in the statute to mean that a defendant must 
have the benefit of an instruction by a court that, in or- 
der to find him guilty, the jury must find that he had a 
specific intent to deprive his victim of certain indivi- 
dual rights which had been expressly defined by the terms 
of the Constitution, a federal statute, or by previous 
decisions of the Supreme Court. This particular intent 
was in addition to the general intent to commit an unlaw- 
ful act. In addition to saving the statute from uncon- 
stitutionality, the decision resulted in preserving the 
existence of the then Civil Rights Section of the Depart- 
ment of Justice. Without Section 242 as a prosecutive 
weapon the ability of the Department of Justice to inter- 
vene in flagrant violations of due process of law in the 
criminal civil rights area would have been fatally weak- 
ened. The firmly established doctrine that the Fourteenth 


*It represents a summary of part of a larger study 
entitled FEDERAL ENFORCEMENT OF THE CRIMINAL CIVIL RIGHTS 
STATUTES, The author wishes to express his appreciation 
to the Rutgers University Research Council for its support 
of this study. 


162 stat. 696, 18 U.S.C. (Supp. III) 242 (1948). 


2325 U.S. 91 (1945). 
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Amendment applies to state officials, even when their im- 
proper action is unauthorized or forbidden by state law, 
provided the Federal Government with authority to intrude 
in an area normally considered belonging to the states 
and their citizens exclusivel~r. 

Earlier writers had considered a number of obstacles 
posed by the requirements in the Screws decision.3 De- 
spite the equivocal nature of the decision, it did save 
the statute from the fatal defect of vagueness; this ap- 
peared to overcome the confining features of the Douglas 
opinion. The holding requires a rigid formula which in 
its specificity has posed one of the most difficult ob- 
stacles to successful prosecution the Civil Rights Divi- 
sion has to face under the present meaning of the statute, 

A number of considerations attendant upon the Screws 
requirement, and not heretofore presented in studies on 
civil rights enforcement, support a conclusion that the 
statute has become a fragile weapon in the armory of the 
Department of Justice. The prospect that contemporary 
racial and other tensions (in the Southern States par- 
ticularly, but not exclusively) will create additional 
incidents of police violation of Fourteenth Amendment 
rights places a heavy burden upon the Civil Rights Divi- 
sion. These it will find increasingly difficult to re- 
solve under the judicially imposed limitations of the 
present statute. 

Studies of cases under Section 242 that have so far 
appeared have been devoted to variegated analyses of cri- 
minal civil rights infra,tions and to the constitutional 


: 3See especially: CARR, FEDERAL PROTECTION OF CIVIL 
RIGHTS, pp. 113-115 (1947); KONVITZ, THE CONSTITUTION AND 
CIVIL RIGHTS, ch. 3 and 4 (1947); Cohen, "The Screws Case: 
Federal Protection of Negro Rights, 46 COL. L. REV. 94 
(1946) ; Carr, "Screws v. United States: The Georgia Police 
Brutality Case," 31 CORNELL LAW QUARTERLY (Sept. 1945); 
Clark, "A Federal Prosecutor Looks at the Civil Rights 
Statutes," 47 COL. L. REV. 175 (1947); Fraenkel, "The 
Function of the Lower Federal Courts as Protectors of Ci- 
vil Liberties," 13 LAW AND CONTEMP. PROB, (1948); Note, 
"May the Intent to Violate the Federal Civil Rights Stat- 
ute Be Established by a Presumption?", 40 GEO, L.J. 566 
(1952); Barnett, "What is 'State't Action Under the Four- 
teenth, Fifteenth and Nineteenth Amendments of the Consti- 
tution?", 24 ORE. L. REV. 227 (1945); TO SECURE THESE 
RIGHTS. The Report of the President's Committee on Civil 
Rights, (1947). 
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issues related thavede.” The present study complements 
these by examining the impact of the Screws decision up- 
on the statute in terms of its effects upon the Civil 
Rights Division's prosecutionai efforts in a particular 
case study of a civil rights trial - United States v. Paul 
V. Minnick.5 Following an exposition, analysis, and cri- 
tique of 18 U.S.C, 242 as a substantive criminal statute, 
this paper will evaluate the efforts within the Division, 
and in Congress, to correct weaknesses in the law. In 
addition, an attempt will be made to indicate lines of ap- 
proach which could effectuate a strengthened prosecutive 
apparatus within the Civil Rights Division, 


tee Caldwell, "The Civil Rights Section, Its Func- 


tions, and Its Statutes," DEPT, OF JUSTICE, Nov. 1957; 
Putzell, "Federal Civil Rights Enforcement: A Current Ap- 
praisal," 99 U. PA. L. REV. 439 (1951); Fraenkel, "The 
Federal Civil Rights Laws," 31 MINN. L. REV. 301 (1947); 

Note "Federal Power to Prosecute Violence Against Minori- 

ty Groups," 57 YALE L.J. 855 (1948); Hale, "Unconstitu- 
tional Acts as Federal Crimes," 60 HARVARD L. REV. 65 (1946). 


5No. 8466-M Cr., (D.C.S.D, Fla.) June 23-26, 1953. 
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I. 


DEVELOPMENT OF THE STATUTORY WEAPON 


"A bent and blunted sword .. . uninteiligible .. . 
neither terrible nor swift .. . of antiquated uncertain- 
ties . . e a left-over from the days of General Grant." 
Zechariah Chafee, Safeguarding Fundamental Human Rights, 
George Washington Law Review, Vol. 27, 1958-59, pp. 526- 
529. 


Section 242, title 18, United States Code had its 
origin in the legislation of the Reconstruction period. 
The Civil Rights Act of April 9, 1866, entitled An Act to 
: protect _ all Persons in the United States in their Civil 
: Rights, and furnish the means for their Vindication pro- 
: vided penalties for any person who under color of law sub- 
jected any inhabitant of any State "to the deprivation of 
any right secured or protected."7 Protection was to be 
extended only to those rights enumerated, including "the 
right to make and enforce contra,ts, to sue, be parties, 
and give evidence, to inherit, purchase, lease, sell, 
hold, and convey real and pexsonal property, and to full 
and equal benefit of ali laws and proceedings for the se- 
curity of persons and property." 
An addition to the Enforcement Act of May 31, 1870 
provided criminal penalties for violating, under color of 
law, those rights enumerated in the 1866 Act.? In 1873, 
the statute was further amended by broadening the protec- 


Con the federal civil rights statute 18 U.S.C. 242 
see: Carr, op. cit., 70-77; Konvitz, op. cit., 1-106, 
Congressional debate on the statute is covered in abridged 
form in volumes 7 and 8 of Miller (ed.), GREAT DEBATES IN 
AMERICAN HISTORY (1913). See also Flack, THE ADOPTION OF 
THE FOURTEENTH AMENDMENT (1908). The history of enforce- 
ment during the Reconstruction period is recounted in Cum- 
mings and McFarland, FEDERAL JUSTICE (1937), and Davis, 
THE FEDERAL ENFORCEMENT ACTS, Studies in Southern History 
and Politics (1914). 


714 stat. 27. 
Ce 31, sec. 
9 


16 Stat. 140, c. 114, secs. 16, 17. 
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tion to include rights "protected by the Constitution and 
the laws of the United States", and became Section 5510 
of the Revised Statutes, 

In 1909, Section 5519 was codified as Section 20 of 
the Act of March 4,41 a signivcicant amendment was insert- 
ed, requiring that the forbidd2n action must ve "willful- 
ly" perpetrated, Since federai authority caiuot be as- 
serted without proof of wiltfulness, this accition to the 
statute was to have a profcvund effect upon the Court in 
the Screws! case. its interorete-iion by Justice Douglas 
has been of pervasive infliuence in subsequent prosscutions. 

The statute was designated as Section 52, Title 18, 
United States Codel3 in 1925, A final amendment, with a 
minor change in phraseology, took place under the Act of 
Mir, 25, 1948 ,14 giving it the present Title 18, Section 
242. 


The statute is directed against any infringement of 
federally secured rights by the wrongful act of State or 
Federal Government cfficials, It breaks into two parts: 
the first relates to derrivation of federal constitution= 
al and statutory rights generally; the second concerns 
itself with discriminatory punishments, and turns on race, 
alienage, or color. Despite the presence of race as a 
motivating factor in incidents of police brutality result- 
ing in prosecutions by the Federal Government, the statute 
is applicable to all persons; it has not been restricted 
in its application to the Negro. 

Section 242 comes into piay where there is a depriva- 
tion of federally secured rights, committed “under color 
of law", and done with "willful" intent, It is a misde- 
meanor offense, carrying a maximum penalty of one year in 
jail and/or a fine up to $1,000. This, then, is the sole 
criminal statute upon which the Federal Government must 
rely in carrying out its program of civil rights enforce- 
ment against official acts involving Fourteenth Amendment 
rights. 

Additional characteristics include the protection of 


1loy, code, Mar. 4, 1909, 35 Stat. 1092, c. 321, 
sec, 20, 


125crews v. United States, 325 U.S. 91 (1945). 


1345 Stat. 464, sec. 52. 


1465 Stat. 696, 18 U.S.C. (Supp. III) 242 (1948). 
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inhabitants rather than citizens exclusively, and its ap- 
plication to single :ndividuals. Thus Section 242 does 
not encompass conspiracy, although private individuals 

may be punished under the Sedeval conspiracy statutel5 in- 
volving a violation of Scction 242 by persons occupying 
public office - Federal, State, or municipal, or those who 
exercise governmental powers. in United States v. Clas- 
sict the Supreme Court for the first time made ciear that 
actions of public officers :szy be punished even though the 
act is violative of State law.17 The Classic decision al- 
so clarified the two distinct categories of crimes encom- 
passed within the scope of the statute. The Court con- 
cluded that two separate crimes are punishable - one being 
action under color of law willfully to subject an inhabi- 
tant ". . . to the deprivation of rights secured by the 
Constitution"; the other, “wilifully subjecting any in- 
habitant to different punishments on account of his alien- 
age, color or race, than are prescribed for the punishment 
of citizens . . ."48 However, the Classic case was con-=- 
fined to the applicability of Section 2421? (and Section 
241) to certain electoral rights. It remained for Screws 
v. United States®9 to become the first case to test the 
constitutionality of the statute as a protection against 
deprivation of fundamental personal security rights as 
enumerated above. In this study, primary emphasis is 
given to the impact of the Screws requirement upon federal 
prosecutions of "willful", “wider color of law", depriva- 
tions as these manifest themselves in the form of police 
brutality. 


1518 U.S.C. sec. 371. 
16515 299 (1941). 
at 326, 
at 327. 


1 

* the statute has undergone a number of numerical re- 
visions; this article will refer to it as Section 242, re- 
gardless of the particular preceding numerical designation, 


20395 U.S. 91 (1945). 
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iI. 


THE CONTROLLING CASD - SCREWS v. UNITED 


"We hesitate to conclude that for 80 years this ef- 
fort of Congress, .. . tc protect the important rights 
of the individual . .. has been an idle gesture. .. . 
It brought within (Section 242) only specified acts done 
‘under color of law' ., . which deprived a person of 
some right secured by the Constitution or laws of the 
United States . .. if we construe ‘wiilfully' ... as 
connoting a purpose to deprive a person of a specific 
constitutional right. .. . The requirement that the act 
must be willful . . . does relieve the statute of the 
objection that it punishes without warning an offense of 
which the accused was unaware." 

Justice Douglas for the majority. 


"In effect, the position (of the defendants) urges 
it is murder they have done, not deprivation of constitu- 
tional right. Strange as the argument is the reason... . 
that abuse of state power creates immunity to federal pow- 
er. »« e e The defense is not pretty. Nor is it valid, 
Section (242) strikes only «+ abuse of official functions 
by state officers . . . pros::cution has not been frequent, 
e in cases of gross abuse, ... and... has 
produced no grave .. . problem of interference by federal 
authority in state affairs .. . the result legally could 
net be to give state officials immunity from the obliga- 
tions and liabilities the (Fourteenth) Amendment and its 
supporting legislation have imposed," 
Justice Rutledge, concurring in the result. 


"The significant question, . . . is whether law en- 
forcement officers and those entrusted with authority 


21505 U.S. 91 (1945). Four separate opinions were 
delivered. No more than four justices concurred in any 
one of them; and Justice Rutledge, although believing that 
the conviction of Screws should be affirmed, joined with 
the four who voted to reverse the judgment of the lower 
court so that the Court could dispose of the case. Jus- 
tice Murphy dissented from the reversal, but supported the 
constitutionality of the statute. The three other dissent- 


. justices thought Section 242 should be held unconstitu- 
ional. 


a 
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shall be allowed to viclate with impunity the clear con- 
stitutional rights of the inarticulate and the friendless." 
Justice Murphy, dissenting. 


"Of course the petitioners are punishable, . .. The 
practical question is whether the States should be re=- 
lieved from responsibility to bring their law officers to 
book for homicide, by allowing prosecutions in the federal 
courts for a relatively minor offense carrying a short 
sentence. The legal question is whether, .. . hitherto 
settled principles for the protection of civil liberties 
shall be bent and tortured . .. if the terms of (242) 

e » « are lacking in sufficient definiteness for a crimi- 
nal statute, restriction within the framework of ‘tdeci- 
sions interpreting' the Constitution cannot show the ne- 
cessary definiteness. If . . crimes against local 
law cannot be locally prcesecuted, it is an ominous sign 

- e e the cure is a reinvigoration of State responsibility 
» « e not an undue incursion of remote federal authority." 
Justices Roberts, Frankfurter and Jackson, dissenting. 


The Screws case, in its fagtual, and judicial impli- 
cations, represents two major facets of a problem which 


has grown to disturbing proportions in the United States." 


INTIMIDATION, AND VIOLENCE IN THE 
SOUTH'S RACIAL CRISIS. Published jointly by: Southeast- 
ern Office, American Friends Service Committee: Department 
of Racial and Cultural Relaticns, National Council of. the 
Churches of Christ in the United States of America; and 
Southern Regional Council. (Jan. 1, 1955 to Jan. 1, 1959) 
New York, 1959. It should be emphasized in this context 
that incidents similar to those reported in this report 
have occurred in other parts of the United States. See: 
TO SECURE THESE RIGHTS: Report of the President's Commit- 
tee on Civil Rights, Washington (1947), pp. 114 et seqg., 
Tabulation of convictions under Section 242 supplied by 
Hon. Warren Olney, III, Administrative Officer, United 
States Courts, appended to this article; ANNUAL REPORT(s) 
OF THE ATTORNEY GENERAL OF THE UNITED STATES for the years 
1955-1959 inel., Testimony of Tom C, Clark (then Attorney 
General of the United States) before the House Judiciary 
Committee, Hearings on H.R. 115, et al., Series No. 18, at 
67-80 (1949), and Hearings before the Special Subcommittee 
to Investigate the Department of Justice of the Committee 
on the Judiciary by the Subcommittee to Investigate the 
Department of Justice, 83rd Cong., lst Sess. (1954). See 
also footnotes 99, 105, 106, 114 below. 
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The killing of a Negro, Robert Hall, was an example of po- 
lice brutality in an extreme form - a "shocking and re- 
volting episode in law enforcement." It represented a 
form of deprivation that has significantly increased in 
the United States - incidents of "posse killings" ,#3 or 
"official lynchings." Although the statute as applied in 
Screws and in subsequent cases was not invoked primarily 
because of the racial or equal protection factor, its ap- 
plication here and in other incidents in which police bru- 
tality take place, has been influenced by racially induced 
deprivations, Thus, within the context of the first facet, 
the statute lies at the center of the race question in 
that, where violence results from racial tension, there 
the police may step over the line that separates their ac- 
tion from lawful arrest to that of an act which is viola~- 
tive of the right to be free from summary punishment, 
This brings the officer within the prosecutive ambit of 
Section 242, The judicial implications divide into two 
parts: one, the upholding of Section 242 as the major 
criminal civil rights statute; and, two, the impact of the 
Court's requirement upon subsequent jury court trials, in 
which the charge to the jury, taken from the context of 
the Screws requirement, becomes controlling. 

Since the Screws case has been discussed in a number 
of texts and journals, detailed presentation here is 25 
not warranted, A brief resume of the facts in the case 
may be of assistance in placing the particular form of 
violation in the proper context of 242 violations. Screws, 
a sheriff of Baker County, Georgia, with the assistance of 
two local officers arrested and beat to death Robert Hall. 
After the refusal of local authorities to prosecute, and 
the failure of state authorities to take action, the De- 6 
partment of Justice succeeded in obtaining an indictment 


*3rhurgood Marshall, Esq., Chief Counsel, Legal Fund, 
National Association for the Advancement of Colored People. 
Interview, Nov. 24, 1959. 3 


24 note 3 above, 


“Briefs and records, Screws v. United States, 325 
U.S. 91 (1945). : 


26m 6 fact that a federal grand jury from the same lo- 
cale indicted would signify that aggressive and persistent 
action by the Department of Justice often brings positive 
results where local authorities may be reluctant to prose- 
cute. It also indicates protests by white citizens, even 
in the Deep South, where acts of brutality against Negroes 
raise questions of morality and conscience, as well as of 
illegality. 
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under the substantive criminal civil rights statute, Sec- 
tion 52 (242).27 Following conviction, each defendant was 
fined $1,000 and given a three-year prison sentence, Ap- 
peal was made to the Fifth Ci:zcuit Court of Appeals which 
upheld the trial court's sentence; the case then came to 
the Supreme Court on a writ of certiorari. 

A reading of the opinions in the substantive case in- 
dicates wide divergence within the Court on several major 
issues of constitutional i::sportance, The majority Justices 
declared that the constitutionality of the statute could 
be upheld and the sensitive relationships between Federal- 
State governments. could be clarified within the context of 
the protective scope of the Fourteenth Amendment, Also 
the statute could be narrowed down to a close formula 
which would satisfy criminal statute requirements, and 
state's rights (and responsibilities) champions who were 


“7 sc atiou 52 became Section 242 in 1948. See note 19 
above, The defendants were also indicted under Sections 51 
: (241) and the general conspiracy statute Section 88 (371). 
Conviction under Section 88 (371) made possible increasing 
: the maximum jail sentence, 


ait v. United States, 140 F.2d 662 (C.C.A. 5th, 
1944), On a writ of certiorari to the Circuit Court of Ap- 
peals plaintiffs claimed that the District Court did not 
have jurisdiction since Hall was not killed under authori- 
ty of the state; that an arresting officer is not an execu- 
tive, legislative, or judicial officer and thus cannot act 
for the state unless he is authorized by law and when he 
exceeds his authority his action cannot be considered as 
being state action. "The Federal government has no right 
to take over the administration of state criminal laws." 
The Government's position was that the petitioners will- 
fully deprived Hall of rights secured by the Fourteenth 
Amendment which are protected against state action; that 
due process of law forbade deprivation of life unless tried 
and convicted of a crime punishable by death, in accordance 
with procedures complying with requirements of fundamental 
fairness and justice; that the acts of petitioners were as- 
cribed to the state for purposes of determining responsi- 
bility under the statute, even though unauthorized by the 
State of Georgia; that petitioners acted under color of 
law. "The statute in the clearest and most unequivocal 
language was designed to confer broad Federal protection 
upon the enjoyment of basic constitutional rights, .. -« 
as applied here (it) is not so vague and indefinite as to 
be unconstitutional, . . . The idea of complete specifici- 
ty must yield to the practical requirements of legislation." 
Screws v. United States, 325 U.S. 91, 162 ALR 1334-1335 (1945). 
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concerned by the aspect of greater and more threatening 
federal intrusion, 


"Intent" was one of the core problems. On this the 
trial court had taken a broad view, the inadequacy of 
which was recognized by Justice Douglas: 


"The difficulty here is that this question of intent 
was not submitted to the jury with the proper in- 
struction .. . in view of our construction of the 
word ‘willfully’ the jury should have been instruct- 
ed that .. . to convict it was necessary ...« to 
find that petitioner had the purpose to deprive the 
prisoner of a constitutional right. . . . And in de= 
termining whether that requisite bad purpose was 
present the jury would be entitled to consider all 
the attendant circumstances - the malice of petition- 
ers, its character and duration, the provocation, if 
any, and the like."@ 


But was that sufficient? Did it or did it not pro- 
vide in the definition of the crime the requisite ascer- 
tainable standards of conduct which were prohibited to 
Screws under the statute? According to the dissenting 
Justices, it did not. To them the statute was restricted 
to alleged deprivations of federal rights by state law; 
it did not include breaches tade by state officers. 
Screws had therefore not committed any act ‘under color 
of law'. In their opinion the statute failed of consti- 
tutionality since it did not meet the standard of definite- 
ness required in criminal statutes. Screws was indeed 
punishable, It was the responsibility of the State of 
Georgia to punish him, not the federal government under a 
law, 


"born of that vengeful spirit which envenomed the Re- 
construction era ... , (a) shapeless and all-em- 
bracing statute (which) can serve as a dangerous in- 


29395 U.S. 91, 162 ALR 1341, 1342 (1945). The trial 
court had omitted the word "willful" in its charge: ". . e« 
if these defendants, without its being necessary to make 
the arrest effectual or necessary to their own personal 
protection, beat this man, . .. then they would be acting 
illegally under color of law .. . and would be depriving 
the  ieaessaic of certain constitutional rights ..." Id. 
at 94, 
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strument of political intimidation and coercion in 
the hands of those so inclined, "30 


To the minority, the statute suffered from basic flaws 
which could not be remedied by applying the law only where 
the defendant has the recuisite "bad purpose": 


"It is as novel as it is an inadmissible principle 
that a criminal statute of indefinite scope can be 
rendered definite by requiring that a person ‘will- 
fully' commit what Congress has not defined but 
which, if Congress had defined, could constitutional- 
ly be outlawed,"31 


"Vagueness" as a test of constitutionality had first 
been evidenced as a doctrine vy the Supreme Court in Inter- 
national Harvester Co. v. Kentucky.3* Both the majority 
and the dissent cculd find support for their positions on 
"vagueness" in eariier decisions of the Court. Generality 
of language end absence of the requirement of willfulness 
had been grounds for voiding some statutes33 and upholding 
others.3 
The majority opinion?> held that the statute was 
saved from the charge of unconstitutionality by requiring 
as willful intent not a bad purpose alone but, 


3°ra, at 1362, 1372. 
Stra. at 1368. 
37534 U.S. 216 (1914). 


33m g., Pierce v. United States, 314% U.S. 306, 310 
(1941); Lanzetta v. New Jersey, 300 U.S. 451, 453 (1939); 
Herndon v. Lowry, 301 U.S. 242, 261 (1937). 


Chaplinsky Mow 935 U.8. $68, 
573 (1942); United States v. nagen, 314 U.S. 513, 523 
(1942); Gorin v. United Statcos, 312 U.S. 19, 26 (1941). 
In United States v. Cohen Grocery Co., 255 U.S. 81 (1941) 
“wilifully" was in the statute, but "intent" was not a 
part of the Court's opinion. 


35 Justice Rutledge believed that the judgment should 
be affirmed, but voted with the majority so that the Court 
could dispose of the case, Screws v. United States, op. 


cit. supra, p. 1358. 
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"a specific intent to deprive a person of a federal 
right made definite by decision or other rule of 
the law..." 


By meeting this standard it could be “preserved as one of 
the great rights which the Fourteenth Amendment was in- 
tended to protect," 

Each of the four opinions also dwelled upon the pos- 
sible misuse of federal power in such a statute. Justice 
Douglas explained it thus: 


"We agree .. . that this statute should be construed 
so as to respect the proper balance between the 
States and the federal government in law enforcement. 
Under our federal system the administration of crimi- 
nal justice rests with the States except as Congress, 
acting within the scope of those delegated powers, 
has created offenses against the United States. Thus 
Congress .. . brought within Section 20 (242) only 
specified acts done ‘under color of lawt .. . which 
deprived a person of some right secured by the Con- 
stitution or laws of the United States. 


Justice Murphy was forthright in dissenting from the 
remand.37 He was not overly concerned with questions of 
specificity in the statute. He believed that a new trial 
could not add anything to the already clear guilt of the 
petitioners under the statute, regardless of the trial 
court's dereliction in omitting "willful" from the charge; 
it was to him an inconsequential error: 


"the presence or absence of willfulness fails to de- 
cide the constitutional issue. Section 20 (242) is 
very definite ... in its reference to the right to 
life spelled out in the Fourteenth Amendment quite 
apart from the state of mind of the state officials. 
« Too often unpopular minorities . .. are un- 
able to find effective refuge from the cruelties of 

« « e bigoted and ruthless authority. .. . States 
are undoubtedly capable of punishing their officers 
who commit such outrages. But where. .,. . the states 


3674, at 1344, 
at 1359-1360. 


Id. at 1360, 


atrophied," 


Despite the belief of the Court in its 
the conduct of Screws was brutal, the votes 
the sufficiency of the trinl court's charge 
findings on the constitutional issues. The 
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are unwilling .. . the federal government must step 
in unless Constitutional guarantees are to become 


entirety that 
were taken on 
and their 
case was re- 


manded for retrial. The court's charge to the jury in 
the new trial (this followed the requirements of the ma- 
jority in Supreme Court Case) exposed the basic problem, 


prosecution under Section 242, 
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UNITED STATES v. M. CLAUD SCREWS, FRANK EDWARD JONES, AND 


JIN 3OB KELLEY?” 


From the Charge of the Courts: 
The Court (to the jury): 


"Gentlemen of the jury, counsel have reminded me of 
one or two... things that I possibly should say to you, 
to be certain that it is clear in your minds, 


"When I said .. . that if the law enforcement offi- 
cer violated the law, that is, used more force than was 
necessary against a prisoner, that violated the law, that 
is all right as far as it goes; but I want you to be sure 
to understand that even though they might violate the law 
so as to commit manslaugnater or murder .. . under the 
laws of the state, it still would not be an offense against 
the laws of the United States, unless that excessive force 
was used for the purpose of depriving the prisoner of the 
rights guaranteed to him by the Constitution. I want that 
to be plain to you... we wre not trying a murder case, 
- e e That is for the State ot Georgia. ... And if these 
law enforcement officers only used enough force to protect 
themselves, or to make the arrest effective, they haven't 
violated any law. If, however, you believe beyond a rea- 
sonable doubt that they used excessive and unnecessary 
force,. « « for the purpose of depriving . 
Federally secured or protected, Federal Constitutional 


rights, that is the offense charged in... the indict- 
ment 


Defense Counsel: 


: "I wish you would make it plain what you mean by 
‘criminal conduct',. 


J°no, 1300 Cr. D.C.M.D. Ga. (Nov. 1, 1945). Copy of 
Charge obtained from Civil Rights Division, Department of 
Justice, Screws and the others were also charged under 
Sections 51 (241) and 88 (371). However, this article is 
; restricted to that portion of the charge which relates to 
ies the substantive offense under Section 52 (242). 


: 
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The Court (to the jury): 


"Well, I mean criminal conduct under the laws of the 
United States . . . to deprive Robert Hall of the rights 
protected and secured , .. by the Constitution... that 
if he is taken in custody by virtue of the laws of... 
Georgia under color of the laws of .. . Georgia and 
charged with a crime under the laws of .. . Georgia, then 
the Constitution of the United States assures to him a_ 
trial according to due process of law; that is, to be pro- 
ceeded against in a duly cunstituted court before a Judge 
and a jury, after being inticted or charged against, and 
sentenced and punished in the usual way, and that he be 
not discriminated against by reason of his race or color, 
When I say criminal conduct, I mean , . . that these de- 
fendants set out to deprive him of those rights under the 
laws of the United States .., " 


Defense Counsel: 


", »« « I would like to renew my original exception to 
the race and color issue being submitted..." 


The Courts: 


"Yes, all right. Well; gentlemen, you may retire now 
and resume your deliberations," 


Following the remand, on November 1, 1945, Sheriff 
Claud Screws and the other officers were tried in the 
United States District Court for the Middle District of 
Georgia, These men had been once convicted, their con- 
viction upheld by a Circuit Court of Appeals, only to be 
reversed by the Supreme Court, This was the fourth court 
to hear the case, 

A Federal judge from. a different judicial district 
was assigned to the case.4+9 Under new instructions which 
carefully followed the requirements laid down by the Su- 
preme Court, the case moved toward a denouement, 

The judge first admonished the jury that there was 
"no place in this case for any racial question," 


oud ee Louis W. Strum was appointed District Judge 


Designate for the retrial, His usual assignments were in 
the Northern District, Florida, 


b 
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The continued references to "race", the warnings to the 
jury to abjure any questions of race, only served to em- 
phasize that this was emphatically a trial with strong 
racial overtones. But, said the court, 


“lay aside, completely and entirely, all matters of 
prejudice, bias, emotional appeals .. ." 


In the charge it was pointed out that the Constitu- 
tion assures every pernwrs regardless of color, certain 
rights, including," 


"The right to be secure in his person. . .and im- 
mune from illegal assault .. . the right not to be 
subjected to different punishment, pains and penal- 
ties by reason of .. . race or color .. . and the 
right to be brought by due process of law in the | 

courts of the State of Georgia ... the right not 

to be tried by ordeal out there on the Court-house 

square 


As to the necessity for finding that, the defendants had a 
"bad purpose" in the "transactions", +2 i.e, the fatal 
beating, Judge Strum made liberal use of the words of 
Justice Douglas. The act had to be "willfully committed". 
Here the judge went into a full explanation of the mean- 
ing of "willful", carefully following the Supreme Court's 
definition. It meant, 


he cme of the court, op. cit. supra, at ll. 


Nan odd word to refer to an assault by three men, 
using a two-pound solid bar blackjack, and fists result- 
ing in death to the victim. 


*iiienes of the court, op. cit. supra, at 18. See 
Fraenkel, "The Function of the Lower Federal Courts as Pro- 
tectors of Civil Liberties," 13 LAW AND CONTEMPORARY PROB- 
LEMS, School of Law, Duke University (1948). ". . . the 
stress on the necessity for willful violation of constitu- 
tional rights makes it easy for a judge unsympathetic to 
the prosecution to induce a jury to acquit. This is what 
actually happened on the retrial ..." <A study of the 
court's charge does not sustain that opinion. While un- 
doubtedly harmful in its effects upon the Government's case 
because of the question of "willful" intent, the charge 
followed the Screws requirement and the judge emphasized 
his own concern for protection under the statute. It 
Should be considered as damaging, not from design, but from 
the necessities of the Supreme Court's requirement, 
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"., . »« an evil intent without a justifiable excuse 

- e e the gravamen of the offense consists in the 

evil design .. .andiit is a question here whether 
this was willfully dsone.** So if this incident was 

no more than an unlawful homicide, which grew out of 

a personal . .. animosity . .. then it is merely 

an unlawful killing .. . which should be remedied 

in the State Courts of Georgia. .. . Such acts would 
not constitute a federcl offense, unless you find, . 
- that the defendants had the specific intent of will- 
fully depriving the prisoner of the right of being 
tried by a jury. .. . If you find that... the de- 
fendants . .. acted . . . without any thought .. . 
to deprive Hall of certain rights ... granted and 
secured by the Constitution . . . the defendants 

would not be guilty of the offense charged. .. . But 
in considering the question . . . it is not necessary 
- « e that the defendants were thinking in terms of 
the Constitution . . .« because all persons are charged 
with the natural .. . consequences of their voluntary 
acts . . - defendants cannot claim that they had no 
fair warning that their acts were prohibited by the 
Federal statute .. . those who decide to take the 

law into their own hands .. . plainly act to deprive 
a prisoner of the trial which due process of law guar- 
antees to him; such a purpose need not be expressed 
by the defendants at the time they are doing these 
things, but it may be reasonably inferred from all 

the circumstances attendant upon the acts," 


Counsel for the defendants took exception in their re- 
quested "points for charge" to that part of the indictment 
which referred to different punishments by reason of race; 
"there was no evidence that the victim was beaten because 
he was a Negro". The court did not allow this exception, 
but did refer to it. The jury acquitted Screws and the 
others, Subsequently they returned to their law enforce- 
ment duties, 


added. 
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Iv. 


IMPACT OF THE DECISION AND THE REQUIREMENTS 
IN THE COURT'S CHARGE 


"We had a conviction blow in the Screws case," 


Attorney General Tom C, Clark’? 


On the positive side, the Supreme Court decision up- 
held the statute as a sanction against violation of civil 
rights by state law enforcement officers, entering into 
an area earlier developed by lower federal court decisions, ¢ 
Thus, forcing confessions by threats, assault, or torture; 
resorting to extortion, false arrest, imprisonment, and 
neglecting to protect a victim from mob violence and at=- 
tempting to avoid criminal prosecution by divesting oneself 
of an, official capacity while participating in illegal 
acts;%7 pursuing and killing a Negro without just cause 


ee ene of then Attorney General Clark before the 
Committee on the Judiciary, ‘iouse of Representatives, 81st 
Congress, lst and 2d Sessions. Hearings before Subcommit- 
tee 3. “Antilynching and Protection of Civil Rights." 
Washington, 1950, p. 74 "The uncertainty caused by the 
Court's interpretation of the statute has placed great ob- 
stacles in the path of the federal prosecutor , .." 

16. United States 131 F.2d. 93 (C.C.A. 8th) 1942, 
For the criminal provisions of Section 242, and other Civil 
Rights Acts, see Address of Arthur B. Caldwell, Esq., As=- 
sistant to the Assistant Attorney General, Civil Rights, 
reprinted in Hearings before the Subcommittee on Constitu- 
tional Rights of the Senate Committee on the Judiciary on 
Civil Rights, 85th Cong., lst Sess. (1957). 


"To ci v. United States, 132 F.2d. 902 (C.C.A. 
4th) 1943, 


united States v. Trierweiler, 52 F.Supp. 4 (E.D. 


T11.) 1943. 


x 
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were encompassed within the protections. Violation of 
these would bring the statute into play. Empowering the 
federal government to use the statute against invasion of 
civil rights by state and local enforcement officials, 
where legal processes are often influenced by different 
kinds of prejudice, has become for many the only means of 
protection, The statute thus acts as a form of deterrence 
against possible violation, The major problems in Section 
242 - its constitutional validity in relation to vindica- 
tion of due process rights - had in Screws been resolved, 
but by a margin of one vote. The federal government could 
intrude into an area normally considered belonging to the 
states and their citizens; it could punish conduct not 
authorized by state law, but identified with it. 

The very survival of the Civil Rights Section was 
assured by the Court's holding. Had the statute been 
struck down, the "sword" approach to civil rights protec- 
tions would have been so biunted that, failing enactment 
by Congress of a new law, the Department of Justice could 
not have functioned in this area. 

Again, on the positive side, it was thought by some 
within the Civil Rights Section that the very requirements 
placed upon the Department of Justice by the Screws deci- 
sion would make of the statute's deficiency a virtue, per- 
mitting broader jurisdiction over a wider variety of of- 
fenses it could prosecute. The failure to include defi- 
nite rights, protected and gunranteed under the statute, 
(excepting previously defined rights, privileges and im- 
munities secured by the due process clause of the Four- 
teenth Amendment) could then prevent a narrow application 
of the law. Without question, the very fact that the case 
received such intensive judicial attention did serve to 
warn state and locai officials generally of the existence 
of a federal law which could get them into grievous trouble 
unless they were careful in the application of their po- 
lice powers. 

Experience in prosecutions since 1945 has shown the 
limiting effect that Screws has had on the effectiveness 
of the statute. The requirements of specific intent, will- 
ful deprivation of a right to be tried by a court, and 
proof that the defendant intended to deprive the victim of 
his right to due process have proven to be serious obsta- 
cles to effective prosecution. In a criminal case gener=- 
ally, specific intent can be shown by establishing presump- 
tion. But where constitutional rights are involved and 
where the actual act may have no connection in the mind of 
the defendant to federal rights defined or interpreted in 
the Constitution, the problems become compounded, In ad-~ 
dition, the requirement of constitutional specificity has 
been incorporated into the Court's charge to the jury, as 


— 
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shown by the charge in the retrial, and in subsequent 
trials. The charge of the court takes into consideration 
the Screws dictum ina number of ways. First, the indict- 
ment under which the defendant is being tried and factors 
relating to the court's paraphrasing, eiucidating, and re- 
ducing the statute to terms understandable by a jury are 
taken from the explanations offered in the opinion of Jus- 
tice Douglas, Then, relevance of the action to the stat- 
ute under which defendant is being tried must be explained 
by the court. While the charges may vary in language, 
there has developed since the Screws retrial a consistency 
and accuracy in presenting the requirements under the 
Serews holding that leave no doubt of the Court's inten- 
tion that juries understand their responsibility to that 
of the defendants! acts in constitutional terms, and not 
as criminal acts only. 9 Some of the hardship in this area 
has been somewhat mitigated by the decision of a Court of 
Appeals in the Crews case,29 holding that evidence that a 
police officer mistreated a prisoner out of personal malice 
or spite is not inconsistent with a conclusion that the 
officer also willfully intended to deprive his victim of 


Crews v. United States, 160 F.2d 746 (C.C.A. 
5, 1947), Case No. 7593 J. This is the first case of con- 
stitutional interest concerning the application of the 
Screws holding to the court's charge, since the retrial 
and charge in United States v. Screws, supra. “In order 
to convict it is necessary for the jury to find that the 
defendant had in mind the specific purpose of depriving 
(victim) of a Constitutional right ... ‘willfully' in. 
the statute, makes ‘tintent' a material element of the of- 
fenses charged. . . . The proof of a general intent to do 
+ « e« wrong is not sufficient, but a specific intent to de- 
prive him of a Constitutional right is a burden the law 
casts upon the Government ..." But, a jury “may probe 
words, knowledge, experience, surroundings, acts, doings 
and results in order to decide the question of intent." Id. 
at 750. 

Since the instruction of the court meets the require- 
ment of the Screws majority it has been approved official- 
ly by the Fifth Circuit Court of Appeals and formed the 
basis for the charge given in the Minnick case delineated 
below, also in the Fifth Circuit. 


5 


‘ 
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constitutional rights. Koehler v. United States” affirm- 
ed that instruction on presumed intent is within the ra- 
tionale of the Screws requirement. Even when the improper 
action of the police is unauthorized or forbidden by state 
law the statute will appiy, aithough the defense attorney 
is free to inject before the jury the question as to whe- 
ther or not the defendant was thinking in constitutional 
terms at the time he resorted to force, Where the right 
protected is spelled out in tke statute, or where the 
right implied is evidenced im specific police acts, there 
is a clear intent to invade a protected right. 

The dissenting opinions of Justices Roberts, Frank- 
furter and Jackson express fears which have been evidenced 
in other courts, that the statute represents a "dangerous 
instrument of political intimidation and coercion in the 
hands of those so inclined." The statute weakens state 
responsibility and leads to an increase in the power of 
the federal government with the consequent danger of fe- 
deral intrusion, The Screws decision must be read with 
this view of the minority clearly in mind. Undoubtedly 
this fear of federal encroachment is emphasized in those 
sections of the United States which may be ignorant of, 
or opposed to, Fourteenth Amendment rights in this context. 

Screws became, in the final analysis, one of the most 
difficult obstacles to successful functioning by the feder- 
al government in the area of criminal civil rights. Had 


51189 F.2a 711, 714, 715 (C.A. 5) 1951, cert. denied, 
342 U.S. 852 (1951). The trial court, in instructing on 
the necessity of proving specific intent to deprive victim 
of a constitutional right, stated: "The color of the act 
determines the complexion of the intent. . . . When the 
deprivation of a constitutional right results from an act 
which is criminal under the laws of a State and has been 
intentionally committed, those facts may presume specific 
intention . . ." Justice Jackson dissented from denial of 
certiorari. "If this decision is allowed to stand it is a 
rather earlier fulfillment of the fears of those who dis-= 
sented in Screws than I had anticipated." Justice Jackson 
complained that the effect of the challenged section of 
the trial court's charge was to put the burden of proof on 
the defendant to prove his lack of specific intent, a". . . 
novel importation into American criminal law." Also on 
this case see Interalia, New York Times, April 26, 1959. 
The Department of Justice failed in attempt to obtain fe- 
deral grand jury indictment. But see Pullen v. United 
States, 164 F.2a 756, 761 (C.A. 5) 1947, where the court 
held that conviction would be reversed if trial court did 


not point out difference between "bad purpose" and "“will- 
ful" intent. 
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the statute been declared unconstitutional, it was almost 
certain that the challenge to enact a stronger criminal 
civil rights statute would not have been met by any Con- 


gress, from 1945 to the present. Accommodations have had 
to be made between the recognition of the Screws crime, 
and many similar cases since, cs "re ovolting", exacerbated 


by the anger and frustraticn resulting from inadequate 
state action, or even cynical state inaction-~ with its 
impulsion to federal interventi.n, and the necessity to 
conduct such cases within te standards of criminal jus- 
tice imposed by the Screws holding. 


32 S66 statement of Attorney General Rogers in the 
N.Y. Times, June 15, 1959 re refusal of State of Mississip-~ 
pi to take any action in a lynching case (Mack Parker) in- 
volving removal of a Negro from the Poplarville jail. At- 
tempt of government to indict under Section 242 also failed. 


= 
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Iv. 
APPLYING THE STATUTE SINCE THE SCREWS DECISION 


Williams v. United States?” was the first decision 
by the Supreme Court since the Screws case. It clearly 
affirmed the holding in Sci1ews that rights under the Four- 
teenth Amendment are protected by Section 242; that color 
of law includes misuse of power possessed by virtue of 
state law and made possible cnly because wrongdoer is 
clothed with authority of state law; and that extorting a 
confession is a clear violation of Section 242 and should 
be known as such by every law enforcement Of Fhggrs Lynch 
v. United States,-© as with other cases before and 
since,2© dealt with the deprivation of liberty, in this 


53341 U.S. 97 (1951). The trial judge charged in 
part that the "law denies to anyone acting under color of 
law, .. . the right to try a person by ordeal... in 
determining whether (the) requisite . . . willful intent 
was present . . . consider all the attendant circumstances 
from the evidence that has been submitted 


54 


189 F.2d 476 (1951), cert. den., 342 U.S. 831 (1951). 


25see Sutherland, Culp, Catlette, Trierweiler cases, 
notes 46, 47, 48, supra. Screws, note 21 et seq. 

a note 49 supra; Koehler, note 51 supra, Clark 
v. United States, 193 F.2d 294 (C.A. 5, 1951); Apodaca v. 
United States, 188 F.2d 932 (C.A. 10, 1951); United States 
v. Konovsky, 202 F.2d 721 (C.A. 7, 1953); Gowdy v. United 
States, 207 F.2d 730 (1953); Pool v. United States, 260 etc 
F.2d 57 (C.A. 9, 1958); United States v. Hunter, 214 F.2d S ‘ 
356 (C.A. 5, 1954), cert. den. 348 U.S. 888 (1954). This ee age 
was the first attempt of the Civil Rights Division to in- ee 
voke Section 242 against a state prosecutor, and the first 
case involving liberty as such, i.e. continued physical 
restraint and detention without due process of law. How- 
ever, dismissal of indictment against the prosecutor by 
the district court was upheld despite the government's ap- 
peal. Justice Douglas dissented from the denial of certi- 
orari, (Court of Appeals upheld dismissal of indictment 
under Section 242 charging a State Attorney of Florida had 
willfully detained a defendant in prison for 18 months af- 
ter a jury acquitted him of a murder charge, holding that 
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case, the right to equal protection of the law against mob 
violence. Lynch filled a gap in the Screws holding by 
providing that there could be a denial of a constitutional 
right resulting from willful inaction of police. It would 
seem to afford protection from lynch mobs where police of- 
ficials refuse or by inaction fail to protect their pri- 
soners from injury sought to be inflicted by third persons, 
Perhaps this doctrine extends the scope of the statute - 
that a state may violate the Fourteenth Amendment by fail- 
ure to give effective enforcement of its own laws. The 


there was no legal duty on his part to apply for the pri- 
soner's release.) See also in this context United States 
v. Chaplin, 54 F. Supp. 926 (S.D. Cal., 1944), Denial of 
due process has also been successfully sustained in cases 
against prison officials who inflicted summary punishment 
upon prisoners: - United States v. Jones, 207 V. 2d 785 
(C.A. 5, 1953)3 United States v. Walker, 216 F.2d 683 (C.A. 
5, 1954), cert. den, 348 U.S. 959 (1955); United States 
v. Jackson, 235 F.2d 925 (C.A. 8, 1956). Convictions of 
conspiracy to violate Section 242 were upheld in Brown v. 
United States, 204 Vv. 2d 247 (C.A. 6, 1953) (extortion 
scheme, willful deprivation of property rights without due 
process of law, under color of authority). Section 242 
protects against willful federal, state, and local in- 
fringement of other rights, where violent interference is 
a fagtor. See, Truax v. Corrigan, 257 U.S. 312 (1921) 
(right to conduct a lawful business); DeJonge v. Oregon, 
299 U.S. 353 (1937) (freedom of speech); Grosjean v. Ameri- 
can Press Co., 297 U.S. 233 (1936) (freedom of press); 
Hague v. C.1.0., 307 U.S. 496 (1939) (First Amendment, 
United States Constitution); Truax v. Raich, 239 U.S. 33 
(1915) (to pursue a lawful calling); Cantwell v. Connecti- 
cut, 310 U.S. 296 (1940); Pierce v. Society of Sisters, 
268 U.S. 510 (1925) (to express and exercise religious 
beliefs): Meyer v. Nebraska, 262 U.S. 390 (1923) (to es- 
tablish a home); Wolf v. Colorado, 338 U.S. 25 (1948) 
(freedom from unlawful searches and seiaures). Due pro- 
cess protections, in addition to those listed above derive 
from the following: Moore v. Dempsey, 261.U.S. 86 (1923) 
(the right to a fair trial, not a sham or pretended, hear- 
ing); Powell v, Alabama, 287 U.S. 45 (1932) (the right to 
be represented by counsel in certain types of criminal 
cases); Smith v. Texas, 311 U.S. 128 (1940), (the right to 
a jury from which members of the defendant's race have not 
been purposely excluded). 

Section 242 may be utilized to punish official inter- 
ference with rights protected against infringement by pri- 
vate persons. E.g., 312 U.S. 583 (1941) (the right of ac- 
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right to be free from false imprisonment was held to be 57 
within the protection of the statute, in the Koehler case, 
which also held that willfulness can be inferred. Other 
rights, including those under the Fifth Amendment against 
federal deprivation, and equal protection rights under the 
Fourteenth Amendment are encompassed within Section 242, 
These rights, in addition to those fundamental to personal 
protection, are included within the scope of the statute, 
but do not come into play unless physical violence under 
color of law is involveda,°8 Perhaps this dcctrine extends 
the scope of the statute - that a state may violate the 
Fourteenth Amendment by failure to give effective enforce- 
ment of its own laws, 


cess to federal courts); In re Quarles and Butler, 158 
U.S. 532 (1895) (the right to inform federal officers con- 
cerning federal offenses), Additional rights secured 
against infringement by the federal government, under the 
first eight amendments, include the right not to be twice 
put in jeopardy for the same offense, the right toa 
speedy and public trial in a criminal case, and the right 
not to be held in excessive bail or subjected to cruel and 
unusual punishment, 

With regard to the application of Section 242 to de- 
segregation of the public schools, see Blaustein and Fer- 
guson, DESEGREGATION AND THE LAW (1957). The Civil Rights 
Commission Report, (1959) deals with the application of 


the statute to voting rights under the Civil Rights Act of 
1957. 


aie ohiex v. United States, op. cit. supra. But see 
United States v. Hunter, op. cit. supra, note 56. 


es Hoxie, 238 F.2d 91, (1956) lists the 


civil rights of citizens, 


; 
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Vv. 
CASE STUDY OF A PROSECUTION UNDER THE STATUTE - 
United States Paul V. Minnick” 


"The awful instruments of the griminal law cannot be 
entrusted to a single functionary." 0 


61 


Testimony from Minnick case: 


Assistant United States Attorney Fred Botts: As an experi- 
enced police officer you are , .. aware that you.are 
not justified in law in taking lives to overcome re- 
sistance to arrest for a misdemeanor .. .? 


Defendant Officer Paul V. Minnick: That's correct, sir, 


Botts: Then your sole purpose of firing into the body of 
Emmitt Jefferson (victim) was to protect yourself 
e « » not knowing whether it was a felony or a mis- 
demeanor? 


Minnick: He had committed a felony in my books, sir. 


39,1 though there were two trials of Officer Minnick, 
this study will examine the prosecution in Miami, Florida. 
Officer Minnick was tried in two District Courts, under two 
separate indictments charging offenses under Section 242, 
They were unrelated incidents. Minnick was first indicted 
in Washington, D. C., for an offense under the statute while 
a member of the Metropolitan Police Department. Although 
under indictment he left Washington and went to Homestead, 
Florida, where he was appointed a police officer. Five 
weeks later he had committed the offense which forms the 
basis for the delineation here. Information drawn from the 
files on the case in the Department of Justice, Civil Rights 
Division, Case No. 144-16-79 (District of Columbia trial). 


Frankfurter, McNabb v. United States, 318 


U.S. 332, 343, (1963). 


Olunited States v. Paul V. Minnick, op cit. supra. 
Testimony drawn from file. Case No. 8466-M-Cr (D.C.S.D. 


Fla., Miami Division, 1953). 
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Botts: And you knew that if you. . . did kill him... 
he would have lost all of these precious Constitu- 
tional rights concerning which we have had our... 
talk, did you not? 


Minnick: Under those cizxcumstances he forfeited his rights, 
sir. 3 


", . »« these who decide to take the law into their 
own hands and act as prosecutor, jury, judge and execu- 
tioner plainly act to deprive a prisoner of the trial which 
due process of law guarantees to him, .. and such a pure 
pose . . e may be reasonably inferred from all the circum- 
stances attendant upon their acts..." 


The victims in criminal civil rights cases are often 
"ignorant, friendless persons, unaware of their rights, 
and without means of challenging those who have violated 
those rights, "63 Add to this description the existence of 
racial prejudice in a large number of these incidents and 
the restrictions imposed by the Screws holding on the De- 
partment of Justice 37 there inevitably follows a conclu- 
sion that the Minnick®4 case falls into the category of a 
prototype criminal civil riyhts violation. It would be 
an exaggeration to depict sich cecurrences as fitting into 
a pattern of police actions ,;enerally. The values to be 
derived from a study of this case flow from these facts: 
the aborted attempt at state action; the nature of the of- 
fense for which the victim was being apprehended; the de- 
liberative, procedural and prosecutive efforts of the De- 
partment of Justice; and the conduct and result of the - 
trial, Too often incidents of constitutional violation, 
while of interest and value in exhibiting the strengths, 
and weaknesses, of our judicial processes in serving as 
the final act expressive of federal authority overlook the 
values which derive from a delineation of the statute in 


C2 onarge of the Court, United States v. Screws, No, 


1300 Cr. (D.C.M.D. Ga.), 1945. 


63209 SECURE THESE RIGHTS. Report of the President's 
Committee on Civil Rights, Washington, 1947, p. 25. 

Gh ited States v. Paul V, Minnick, No, 8466-M Cr,, 
(D.C.S.D. Fla.) June 23-26, 1953. 
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action. In that connection, Minnick will serve to illus- 
trate the impaget of Screws upon the federal government in 
its prosecutive effort. This will include the Department 
of Justice and the agency which handled the case, the Civil 
Rights Section, the United States Attorney's office, and 
the court, in its charge to the jury. Thus, Minnick will 
serve to express in factual form the conclusions to be ar- 
rived at regarding the status of 18 U.S.C. 242 as the sub- 
stantive criminal civil rights statute of the federal gov- 
ernment, its value as a prosecutive tool and the impact 
upon the Department of Justice, which has responsibility 
for enforcing it, 

The rationale for selecting the Minnick case as il- 
lustrative of the major facets involved in a criminal ci- 
vil rights prosecution are deduced from the resemblances 
it bore to Screws as the controlling Supreme Court case, 
and Crews, as a supportive case in regard to the elements 
of trial by ordeal, summary punishment, and death of the 
victim, The locale has connection, as does the factor of 
race difference. Unlike Crews, who was convicted and 
whose conviction was upheld, Minnick was able to profit 
from the tangible limitations which the Criminal Division 
of the Department of Justice felt compelled by the Screws 
requirements to impose upon its conduct of the case, The 
passage of seven years since the trial in 1953 have, in 
comparison with other cases studied, fixed it in the ex- 
perience of the Civil Rights Division as a case which 
epitomizes the weaknesses of the statute, These weak=- 
nesses in turn have served to severely limit the func- 
tional vigor of the federal government in prosecuting si- 
milar offenses, 

The trials and tribulations which Officer Minnick 
uncerwent are somewhat unique in that he was the defen- 
dant in two unrelated civil rights prosecutions.®5 In 
each trial Minnick was acquitted of the offense, 

' The facts of the Florida case are briefly as fcllows: 


On Christmas morning, 1952, while driving along the 
highway near Florida City, a white woman was forced off 
the road by a car being driven by a "light skinned" Negro. 
Upon receiving the information, the local police proceeded 
to a migrant farm labor camp - Barnett's Quarters - where, 
after questioning the workers they attempted to arrest one 
Emmitt Jefferson. Jefferson, refusing to submit to arrest, 
got into his car, drove past a police roadblock which had 


6 
*see footnote 63 supra. The fagts in the incident 
depicted below are taken from the files on the case in the 


papas teen of Justice, Civil Rights Division, Case No, 144- 
~253-6 
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been set up, and arrived at the home of his father in 
nearby Homestead, Arriving immediately behind him, one 
police officer began beating Jefferson with a blackjack, 
at which point Officer Minnick arrived on the scene and 
shot Jefferson to death, 


These are the facts of the incident, They are com- 
monplace enough and woul! warrant no further consideration 
if it were not for the developments which followec, Of- 
ficer Minnick was suspended from his post and was arrested 
on a first degree murder charge. On December 30, a Dade 
County grand jury returnec 2 no bill. The local chapter 
of the National Association for the Advancement of Colored 
People wrote tc the Department of Justice, 6 requesting an 
investigation to “repudiate or substandiate the findings 
of the grand jury", and the regional secretary of the NAACP 
urged Governor Fulier Warren to “stop the wanton shooting, 
anc general brutal treatment anc killing of Negrces by 
‘law enforcement officers'", Although the State was re- 
quested by the NAACP to file a murder charge, this was 
not done. Upon being apprised of these facts, the Attor- 
ney General requested the Criminal Division, of which the 
Civil Rights Section was then a part, to make a study of 
the incident (based upon a full investigaticn by the Fecer- 
al Bureau of Investigation) to determine if it warranted 
feceral intervention. The office of the United States At- 
torney in Miami was askec’ to coopers:.te with the FBI in as- 
sembling the material and pass on its findings to the Sec- 
tion. This would determine whether federal prosecution 
was to be instituted, 67 

Failing to obtain an indictment from the February 
Grand Jury, Minnick was arrested on the basis of a Com- 
missioner'ts warrant. It had been the decision of the De- 


in the Civil Rights Section evaluated the 
complaints, as well as the preliminary investigation made 
by the FBI, and then requested the FBI to make further in- 
vestigation to develop the complete picture with a view to 
presenting the matter to a federal grand jury if the facts 
warranted such procedure, The factor of jurisdiction, in 
which "willfulness" occupies the most controlling influ- 
ence, determines whether prosccution will be instituted, 


involving civil rights, particularly po- 
lice brutality cases, come for the most part through the 
Federal Bureau of Investigation. There are other sources, 
such as writing directly to the Department of Justice. A 
number of cases have been developed by attorneys in the 
Section through reading of newspapers. Under existing in- 
structions, the FBI conducts a preliminary investigation 
without awaiting any request from the Section. When a 
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pertment of Justice that a special assistant to the attor- 
ney general would proceed to Miami for the purpose of ar- 

ranging the arrest of Minnick upon a complaint and arrest 

warrant, alleging a violation of Title 18, U.S.C. 242, 


determination, based upon this preliminary investigation, 
incicates a possibility of a violation of the civil rights 
statute, the attorney in charge of the particular case 
prepares a memorandum requesting a full investigation 
which, after approval by the respective superior officer 

in the Section, is passed o1 to the FBI for execution, 

In conducting its investigation, the FBI advised the head 
of the Homestead Police Department, the attorney general, 
and governor of Florida of the allegations, and of the 
FBI's responsibility to investigate. The material result- 
ing from its painstaking investigation was evaluated by 

the Assistant Attorney General, Criminal Division, and at- 
torneys in the Civil Rights Section, and a conclusion was 
reached that Minnick's actions ccnstituted an offense with- 
in the meaning of Section 242, 

68 nue to the local grand jury situation, making im- 
possible an immediate presentation, the Department of Jus- 
tice had decided to file a complaint with the United States 
Commissioner, The Justice Department felt dubicus about 
the possibility of obtaining an indictment from another 
grand jury, because of the first no bill, They feared that 
a federal grand jury might not indict, since such action 
would have been considered as critical of the Dade County 
grand jury that had heard the case and had handed down a 

no bill, The Justice Department hac considered the follow- 
ing problems and alternatives: 

1, To present the case again to the same grand jury, with 
a larger attendance of members, (The February grand 
jury had only 16 members present, and had voted 9 for 
and 7 against indicting.) This was decided against. 


2. Proceed by an information. 


3. To present the case to a new grand jury. This was the 
procedure followed, 


In civil rights matters, particularly in the Southern 
States, the experience of the Civil Rights Section has in- 
Cicated a preference for prosecution based on indictment 

by a grand jury. Even if it appears from the testimony 
that a prosecution might be unsuccessful, this has not ne- 
cessarily deterred the Section from presenting the case to 
a federal grand jury. The very act of presecution, even 
when unsuccessful, it is belicved, has resulted in a de- 
crease in police brutality anc related practices, Too many 


, 
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On March 30 findings of the invessination’? were presented 
to the Federal grand jury and an indictment was handed 


down. 70 
The indictment charged that Officer Minnick 


"did willfully subgcct .. . Emmitt Jefferson, to the 
deprivation of rigits, privileges and immunities se- 
cured . . . and protecte:! by the Fourteenth Amendment 
. « ey the right and privilege not to be deprived of 
life or liberty without cue process of law; the right 
e « e to be secure in his person while being placed 

e« in custody .. . acting pursuant to, or under 
color of, the laws of the State of Florida, and the 
authority of said City of Homestead ,. .. to be im- 
mune from illegal assault ... by any person exer- 
cising the authority of said State . .. not to be 
summarily tried and executed by any person acting un- 
der color of the laws ... the defendant . .. act- 
ing under color of the laws .. . did deprive... 
Enmitt Jefferson of his constitutional rights of 
aforesaid," 


failures, of course, diminish the fear of prosecution. 

The United States Attorney in Miami expressed opposi- 
tion to the issuing of a Commissioner's warrant and prose- 
cution by an information. He preferred presenting the 
facts to the March grand jury. His opinion was that a 
Commissioner's warrant would :nake it necessary for the 
government to "tip their hand" as to the evidence avail- 
able. (But see United States v, Catlette, supra, note 47, 
in which a conviction resulted following prosecution upon 
an information.) Presenting the matter to a federal grand 
jury is preferred because the prosecutions are almost al- 
ways against a state law enforcement officer; the FBI can 
function more effectively if it doesn't have the responsi- 
bility of appearing against a member of some other law en- 
forcement agency with which it must maintain working rela- 
tionships; and the grand jury technique can shift the re- 
sponsibility to a representative section of the local ci- 
tizenry. Also, it gives the prosecutor an opportunity to 
evaluate how his witnesses will stanc up when questioned 
under oath, Further, the grand jury proceedings are tran- 
scribed by stenographic reporters. These proceedings can 
be studied by the Justice Department and used as a basis 
for subsequent perjury prosecutions should a witness at a 
later time in the trial change his testimony. If the 
€rand jury refuses to indict, the Department could still 
proceed by an information, (This, however, would be a 
discouraging introduction to any attempted prosecution, 
See C, A, Dilk v. United States, 132 F.2d 902 (4th Cir, 
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The Assistant United States Attorney, Fred Botts,’ 
appointed as prosecutor, had tried a number of cases under . 
Section 242. The experiences of “frustration and defeat" 
in most of these cases resulted, he felt, from the "giving 
of instructions" by the courts. Writing to the Assistant 
Attorney General, he explained that in three cases which 
had resulted in acquittals, the court's charges were the 
basis for the 


", ». e the courts apparently have held that the in- 
tent involved in the violation ,. ,. . is a different 
¢ « « intent from that involved in other criminal 
caseS. « » e the appellate courts have said that it 
was not error to give the charges, which, .. . have 
caused most of the trouble, but they have not said 
that it would be error to give a charge which would 


1943).) Finally, charges of interference from Washington 
are avoided when a local grand jury has decided upon an 
indictment based on evicence presented by a United States 
Attorney who resides in the district in which the offense 
is committed, and who has responsibility for prosecution, 
(File No. 144-18-253 op. cit. supra.) 


69 54m Jefferson, father of victim, told the grand ju-. 
ry he had pleaded with Minnick, "White folks, please don't 
shoot him. That is my son." File No. 144-18-253 op. cit. 


Supra 


Seas No. 8466-M-Cr, (D.C.S.D. Fla., Miami Division, 
1953). 


Wn Mr. Botts, the Minnick case was “utterly inde- 
fensible - vicious . . . I almost begged the Court to give 
a charge . . .e which while not literally following the 
words of the Supreme Court, would have a good chance of 
being upheld. .,. . But unfortunately, few judges, having 
the clear language of the Supreme Court as a pattern. . .« 
will risk changing the language to give the prosecutor a 
chance even in a vicious case. Sometimes a fearless Judge 
may be found who will be so devoted to justice that he 
will risk a reversal, in the interests of justice, and 
give this charge. Thus it is that until there is legisla- 
tive relief, or the Supreme Court can be induced to re- 
treat somewhat from the language it has used, trial of 
these cases must be continued even though the prosecutor 
has little hope for success." Letter from Mr. Botts, July 
25, 1958. 


op een ae drawn from file on the Minnick case No. 
144-18-253, in the Civil Rights Division, Department of 


Justice, Washington, 
© 


‘ 
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be more favorable to the Government.. . . it is com- 
mon sense . . e« to assume that in practically every 
case, while the defendant intended to do the act 
which, in effect, resulted in depriving the victim 
of constitutionally guaranteed rights, ... in 
most, if not all these cases, the defendant did not 
consciously have thoughts of this specific intent. 
Probably the defendant never even thought concretely 
of the specific right involved, and almost surely, 
did not have any conscious thought that the rights 
of the victim so infringed upon was guaranteed and 
protected by the Constitution. Nevertheless, under 
the instructions .. . it is almost a foregone con- 
clusion ,. . . there will be an acquittal. 


For these reasons, the interpretation of the statutes 
‘ as reflected by the decisions, and embodied in the 
© charges given by the Court, has .. . emasculated the 
statute to such an extent that effective enforcement 
is largely rendered impossible," 


To the United States Attorney the approach was to induce 
the trial court to, 


"give an instruction as to intent which would be 
along the lines which are given and considered proper 
in other cases = that a person, . . is presumed to 
intend the natural and ;xobable results of his act. 

e « e« Im case of a conviction under such a charge, 
there would then be an appeal, and the court would 
then be called on to determine whether or not it was 
error to give the more favorable charge .. ." 


However, to the Department of Justice, the concern was with 
other problems. It was concerned with the narrow vote by 
which the Supreme Court had upheld the statute in the Screws 
case, Therefore it was not eager to challenge that deci- 
sion: 


“Justices Murphy and Rutledge would have sustained 

the statute without construing ‘willful’ as Justice 
Douglas thought necessary. The views of these Jus- 
tices, however, have not been adopted by the Court 

. . « Justices Frankfurter and Jackson (and Justice 
Roberts) . . . would have invalidated the statute 

- « »« Justice Black now possibly has changed his po- 
sition as to the statute (see the Williams cases), . ." 


The narrowness of the division becomes very evident 
when one refers to the Williams conspiracy case (341 
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U.S. 70). » » »« Had the Chief Justice joined (Jus- 
tices Frankfurter, Jackson and Minton) ... in the 
Section 242 Williams case (341 U.S. 97), .. . the 
statute would be invalid. Every reasonable effort 
must be made not to stretch the statute or to try to 
relax the strict reguirements thereunder lest a fifth 
Justice join the dissenters ..." 


It was also pointed out that in Koehler v, United States, /? 
Justice Jackson had emphasized again that, to him the stat- 
ute was vague and "general in the extreme", but had signi- 
ficantly stated that “it is a well settled rule .. . that 
the intent is presumed and inferred from the result of the 
action", a charge that in his “gent was clearly errone- 
ous. Again, in Brown v,. Allen, 4 Justices Jackson and 
Frankfurter evicenced their awareness of the importance of 
these problems and cf their doubts concerning Section 242, 
In that case Justice Jackson observed that Court of Ap- 
peals had: 


"upheld a conviction based on a charge that willful- 
ness and intent are ‘presumed and inferred from the 
result of the action,’ .. . This court, against my 
written dissent . . . refused review," 


Thus, to the Department of Justice it would have been dan- 
gerous to liberalize the charge on willfulness although 
this might have eased some o: the burden imposed upon the 
Government, The United States Attorney was advised that 
the Department of Justice would not recommend relaxation 
of the rule that the charge must be phrased in the lan- 
guage of the Screws holding. It was suggested that he re- 
quest the trial judge to elaborate upon the “attendant 
circumstances" aspect of Justice Douglas! opinion in 
Screws, upon the "reckless disregard" aspect, and to re- 
phrase and enlarge upon the opinion of Justice Douglas 
regarding the immateriality of the requirement that the 
defendant must have been thinking in constitutional terms 
where the aim was not to enforce local law but to "deprive 
a citizen of a right . .. protected by the Constitution", 
However, under any circumstances, since it was better to 


73342 852 (1951).. Communications between the 
Assistant United States Attorney and the Department of 
Justice in file on the Minnick case No. 144-18-253, Depart- 
ment of Justice, Civil Rights Division. 


U.S, 443 (1953). 
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retain Section 242 than have no statute at all "it is ab- 
solutely imperative that prosecutions be brought only in 

clear cases and that the requirements of Screws and Wil- 

liams be strictly follcwed,." 

The problem of Minnick's indictment in Washington 
was considered in the preparation of the case. However, 
since the Washington trial hac not yet taken place, it 
was recommended that this infcrmation be withheld from 5 
the Miami jury on the basis of possible reversible error, ¢ 
One exception to the hearsay rule, dealing with courses of 
conduct, probably would not be relevant since it could be 
shown only as one other incident similar to the one in is- 
sue, It might have been possible to challenge the defen- 
dant's reputation, and on cross-examination, to permit 
questions concerning the incident in Washington. However, 
this procedure was not follcwed, 

The trial opened on June 23, 1953 before Judge George 
Whitehurst, Since the sostinony?® in the case ran to more 
than 300 pages, only those passages which relate to the 
offense at issue will be referred to: 


7 >The Department of Justice reminded Mr. Botts of 
the general rule excluding evidence of other crimes. It 
is "universally recognized and firmly established in all 
English-speaking lands, .. . is rooted in that jealcus 
regard for the liberty of the individual which has distin- 
guished our jurisprucence from all others , . ." which he 
quoted from the opinion of the court in Laughlin v, United 
States (92 F.2d 506, 1937). Proof of the offense committed 
in Washington probably would not have been admissible, 
since it could not be shown to have any relevance to the 
type of intent required under Section 242, To establish 
an offense under the statute it must be shown that a de- 
fendant had specific intent to deprive a victim of a right 
made definite by the Constitution, laws, or decisions of 
the courts, and to establish proof that he had assaulted a 
person in his custody at an earlicr date in Washington 
would not show that he possessed the requisite specific 
intent when he killed Jefferson in Florida, The Govern- 
ment could rebut any evidence introduced by the defendant 
to show his good character (he had received a "Policeman 
of the Month" award in Washington some time prior to the 
indictment in that city). Here the Washington indictment 
could be introduced, 


76nxcerpted testimony taken from United States v, 
Paul V. Minnick, Case No. 8466-M-Cr., (U.S.D.C.S.D. Fla., 
Miami Division, 1953). The testimony has been compressed 
where accuracy was not affected, 
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Direct Examination by United States Attorney Botts 


Witness: Officer Fasulo, Florida City Police: The call I 
received would have been on reckless driving and 
drunk driving .. . I put him under arrest .. . he 
made a getaway .. . I cailed for one of the Home- 
stead police cars and ,. .. chased him down the road 
- e « he turned in this driveway ..,. . of his fa- 
ther's place. .. . When he pulled up... and 
stepped out and started running . . . that's when I 
grabbed him and .. . we started scuffling. I had 
my blackjack in my hand, brought it back to hit him, 
and I heard shots , ., and I looked over and saw 
Officer Minnick standing with a gun in his hand... . 


United States Attorney Botts: So far as you observed, 
was Jefferson armed in any way? 


Officer Fasulo: I didn't see nothing. 


Witness: James Jefferson (father of victim); Well, he 
(defendant) had his gun in his hand... and then 
he fired. I say, ‘Don't shoot, That's my son. .. . 
If he done something I'll pay it’, . . . When he shot 
next time I started back toward him, He said, 'Get 
back, old man, I shoot you,' 


Defense Counsel Robert K. Beil: 


MOTION TO QUASH INDICTMENT? / 


1, Said indictment wholly fails to charge the Defen- 
dant with any act or omission punishable under the 
Constitution 

2. The indictment is too vague, . .. so as tO ap- 
prise the Defendant of the nature ...,. of the ac- 
cusation against him... 

Said indictment purports to charge the Defendant 
with denying (victim) a hypothetical, constitu- 
tional right or privilege ... "the right and 
privilege to be arrested in an orderly manner and 
in accordance with due process of law.",. 

It affirmatively appears that each and every al- 
leged violation of the civil rights of (victim), 


77 defense, in this procedure, followed the line 
of attack upon the indictment similar to that used in the 
Screws retrial, United States v. Screws, et al., No, 1300- 
Criminal, D,C.M.D. Ga, (1945). 
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if true, stem from an act which would constitute 

an offense punishable by the laws of the State of 
Florida, .. . and that the alleged charges .. . 
do not come within the intent and purview of the 

Federal Statutes or Constitution, 


Failing to succeed in having the indictment dismissed, 
the defense counsel, after the first day's questioning of 
witnesses by the Government, moved for a directed verdict 
of judgment of acquittal on the grounds that: 


1, The Government . . . wholly failed to prove defen- 
dant'ts guilt beyond and to the exclusion of every 
reasonable doubt. 

2e « « » the Government . .. failed to prove that 
the defendant possessed any intent or committed . 
any willful act from which an intent might be im- 
puted to deny (victim) any Constitutional right ... 

3. « » »« the only issue that could be evolved from 
the testimony .. . is whether or not the defendant 
might have used more force than was necessary and 
whether he might have violated some statute of the 
State of Florida,? 


This motion was overruled. The defendant took the stand, 
to be questioned by his counsel: 


Mr. Bell, defense counsel: Now, Mr. Minnick, did you ever 
intend to take the life of Emmitt Jefferson ... to 
prevent him from beiny lawfully arrested ... or from 
being tried by a court of justice .. . and until 
this entire event was over did you know why Officer 
Fasulo had attempted to arrest Emmitt Jefferson? 


Defendant: No, sir. 


Mr. Bell: Did you use any greater degree of force .. » 
than you in your judgment thought was necessary .. « 
were you shooting to kill? 


7854 is interesting to cbserve the emphasis placed 
upon any possible culpable act of defendant as being, at 
most, a state offense. For this the defendant had not 
been indicted, Since the jury will have to pass judgment 
upon the relevance of the offense to a constitutional right, 
such an attack upon the constitutional issue by the defense 
counsel will find its way into the court's instruction to 
the jury by way of defendant's requested points for charge. 


’ 
is 
35% 


39 
Harry H. Shapiro 
LIMITATIONS,...IN PROSECUTING CIVIL RIGHTS VIOLATIONS 


Defendant: No, sir. 


Mr. Bell: Could he have had a lawful, legal, peaceful ar- 
rest had he submitted to it? 


Defendant: Long time befcsre that; yes, sir. 


Cross Examination by Mr. Botts;/? 


The United States attorney, in the cross examination, 
introduced a new procedure not heretofore followed in pre- 
vious cases, It was intended to overcome the expected un- 
favorable instruction from the court, Mr. Botts first 
qualified Officer Minnick as an experienced policeman, 
Minnick promptly admitted he was a very experienced offi- 
cer who understood the precedure with reference to arrests, 


Mr. Botts: - « e« By the way, I have forgotten whether you 
stated - I believe you did that you were a police of- 
ficer in the District of Columbia for some time? 


Mr. Bell: Now, if your Honor please, I do not notice any- 
thing on the record with reference to that. 


Mr. Botts: If it is not, I want to ask hin. 


The Court: Proceed, 


Defendant: Yes sir, .». « » approximately ten years. 


Mr. Botts: When this incident happened you had been here, 
I believe you said, four or five months .. .? 


Defendant: Thirty-five days, 


Mr. Botts: And by the way, would you mind telling us what 
education you received, .. . 


Defendant: Start of the first year of high school, sir, 


79onis was as far as the Government attorneys felt 
they could go, without risking introducing Minnick!s Wash- 
ington indictment. See file No. 144-18-253 op. cit. supra. 
The charge in the Crews trial was officially approved for 
use in the district courts of Florida, 
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Mx. Botts: What made you think it (the "weapon", Minnick 
said he had seen in Jefferson's hand, They were car 
keys.) was a weapon? 


Defendant: By his expression, by the words he used, his 
attitude, aggressiven:ss, and sanity. 


Mr. Botts: e« Now as an experienced officer .. you 
were aware .. . that in making an arrest you were or 
are not permitted to use more force than necessary to 
overcome resistance? For a misdemeanor? 


Defendant: Yes, sir. I did not know that he was being 
arrested for a misdemeanor. I did it to protect my 
life, 


Mr. Botts: Then your sole purpose of firing .. . was to 
protect yourself .. . not knowing whether it was a 
felony or a misdemeanor? 


Defendant: He had committed a felony in my books, sir. 


Mr. Botts: Mr. Minnick, as an experienced police officer 
you knew... that (victim) had a Constitutional 
right not to be deprived of life or liberty without 
due process of law, . . and you had that in mind at 
that occasion , . . and nt the time when you shot him 
you knew he had that rig.:t .. .,. that he had a right 
to be secure in person .. . unless of course he re- 
sisted or otherwise forced the arresting officer to 
kill or injure him. .. that he had a right not to 
be subjected to punishment of any sort except by due 
process of law... that he had a right to be immune 
from illegal assault .. . and while you did not stop 
to think about that exactly you knew that as an offi- 
cer at that time ... that he had a right to be 
tried in a court in an orderly manner by due process 
of law . . . and because you knew those other things 
you also knew that he had a right under the Constitu- 
tion not to be summarily on the spot tried and exe- 
cuted by a person acting under color of the law... .? 


Defendant: Yes, sir. 


To all of which the defendant's counsel questioned 
Officer Minnick in such a manner as to refute any imputa- 
tion of an intent to deprive the victim of any constitu- 
tional right, 
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Judge Whitehurst, in his charge to the jury, careful- 
ly and correctly followed the charge that had been devel- 
oped in the Crews80 case, which in turn had followed the 
charge of Judge Strum in the Screws 1 retrial. The jury 
was instructed that unless they "found Minnick specifical- 
ly intended to ceprive .. . Jefferson of his constitu- 
tionally guaranteed rigitts when he shot him, . . they 
could not convict .. . that even if they felt Minnick was 
guilty of murder it would not neoeseariiy follow that he 
had violated the Civil Ri;:hts statute", So pleased was 
the defense counsel with tlie court's charge that, after 
comparing it with his own requested points for charge, he 
concluded that "the requirements for conviction that the 
jucge constructed from the Screws holding were fair, and 
covered the field" so completely that his requested gents 
for charge were inserted in the record but not read, 3 ex 
cept one significant point which Judge Whitehurst did read 
to the jury: 


SOc rows v. United States, 160 F.2d 746 (C.C.A. 5; 
1947). Case No. 7593 J. 

Sluntted States v. Screws, No. 1300 Cr. D.C.M.D. Ga. 
(Nov. 1, 1945). 

82rnis portion of the charge drawn fron the file on 
the case, No, 144-18-253, Civil Rights Division, Department 
of Justice, Washing ton, 


otes taken from telephone conversation with Mr, Bell, 
November 30, 1959. Other requested points for charge by 
defense counsel, and covered in the court's charge were: 


"The Defendant .. . is not charged with murder... 
and we are not . . . concerned with whether the Defen- 
dant necessarily intended to kill the deceased but whe- 
ther or not in taking the life .. . he intended to 
deny him the constitutional rights enumerated in the 
indictment; in considering whether the Defendant in- 
tended to deny the deceased the right and privilege to 
be secure .. . while being placed ... in custody 
» « e you should consider the deceased resisted arrest 
and also whether he was given the opportunity to sub- 
mit to arrest . . . it is not necessary for you to find 
in this case that the taking of the life of Emmitt Jef- 
ferson was justifiable in order to acquit . . . if you 
find . . . that the Defendant did not . .. shoot ..e « 
with the intention . . . of depriving him of such con- 
stitutional rights . . . then it would be your duty to 
acquit regardless of whether you believed he had com- 
mitted an assault and batter, manslaughter or murder 


ibe 
= 
ie 
: 


42 


Harry H. Shapiro 
LIMITATIONS,...IN PROSECUTING CIVIL RIGHTS VIOLATIONS 


"To convict the Defendant of the charge contained in 
this indictment, it is necessary that you first find 
from the evidence beyond and to the exclusion of 
every reasonable doubt that the Defendant took the 
life of Emmitt Jefferson with the intention of deny- 
ing Emmitt Jefferson either or all of these constitu- 
tional rights which have been enumerated, It is not |. 
enough to convict upon this charge that the Defendant 
may have had a bad purpose in firing the fatal shot; 
for example, if you find from the evidence that the 
Defendant in carrying cut his duties as an officer of 
the law, approached the scene .. . and that the De- 
fendant in attempting to make an arrest , . . may 
have used more force than was necessary to effect 
that arrest, which , . , resulted in the death of Em- 
mitt Jefferson, this in itself is not enough to con- 
vict the Defendant of intentionally denying Emmitt 
Jefferson those constitutional rights enumerated in 
the indictment," 


The jury was out 4 hours and 45 minutes, returning 
once for a rereading of that portion of the charge relat- 
ing to "willful" deprivation of rights. The verdict of 
acquittal was not unexpected by the Government despite its 
belief that it had a very strong case. 


Some comfort may have been intended in a memorandum 
from the Department of Justice in Washington to Mr. Botts, 
In retrospect of the entire preceedings, in this and other 
unsuccessful prosecutions under this statute, this may in- 
dicate the resignation with which the Deparfpont of Jus- 
tice views its handicaps under the statute: 


", ,. » it may perhaps be found to have been a most 
fortunate occurrence since the punishment that can 

be assessed for murder or manslaughter under state 
law is much more appropriate than the one year, 
$1,000 fine maximum prescribed under the Civil Rights 
statute," 


The jury foreman said that the ", . . general consensus 
was that Minnick was guilty of manslaughter or second de- 


The Government's Requested Charges do not appear in the 

transcript, which is not unusual in such cases where de- 
fendant is acquitted and where there is no basis for an 

appeal, 


No. 144-18-253, 
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gree murder .. . and that the state authorities should do 
souething about prosecuting him. There was no way to get 
around the instructions", "We would have liked to con- 
vict this man, but we could do nothing else (but acquit) 
under the judge's charge." 6 

Following the acquittal the Justice Department advised 
Mr. Botts to provide the State Attorney for Dade County 
with a transcript of the tvestimony, but directed hig not 
to go to the foreman of the Dude County Grand Jury, 7 So 
deeply did the United States Attorney fee1 88 regarding the 
acquittal that he continued to make efforts to have the 
State of Florida reopen the case for prosecution, 

On June 30 the State's Attorney announced that in view 
of the civil rights trial and statements of jurors who 


ha, 


40, Statement of a juror to United States Attor- 


ney Botts. 


Letter from Botts to George A. Brautigam, State At- 
= torney for Dade County: 

: "I feel very strongly that there will be a grave 
miscarriage of justice if this man is allowed to con- 
tinue unwhipped of justice . .. I strongly urge that 
you give me a chance, which you seem reluctant to do, 
to acquaint you with the true facts so that justice 
may be done," 


The view of the Department of Justice was that it, 
"would not be desirable .. . personally to consult 
with the foreman of the Grand Jury. The Department 
could be embarrassed and the State's case ... seri- 
ously prejudiced if it became known that the Office 
of the United States Attorney or the Department is 
communicating directly with the State Grand Jury and 
is still trying to have Minnick convicted notwith- 
standing that he has been cleared by one Federal Grand 
Jury, one State Jury, and one Federal Trial Jury". 
88744. Mr. Botts continued to urge the State Attor- 

ney for Dade County to take action under Florida Law. See 

footnote following. 


89nre was clearly established that the shooting was 
without necessity, even assuming that the attempted arrest 
was lawful and (there is grave doubt on this question, 
Since the offense involved was at most a misdemeanor and 
was not committed in the presence of the officer). The 
officer knew (his own testimony) that the offense for 
which the man was suspected was misdemeanor , . ." File No. 
144~18-253, Letter from Botts to Brautigam. 7/16/53. 
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tried the case,” he intended to reopen the case against 
Minnick to consider prosecution on a murder charge. An 
offer of "full cooperaticn and assistance" from the Jus- 
tice Department was immediately forthcoming, to redress 
what it considered an "apparent miscarriage of justice", 

A number of jurors who lid served in the federal trial 
were interrogated by the State's Attorneys; His conclu- 
sion was that inasmuch as a state grand jury had, in 1952, 
returned a no true bill, he would recommend to the present 
grand jury that no action be considered. The case was 
then closed, 

There remained for Minnick another trial - this time 
for the offense in Washington. This, too, resulted in 
acquittal, following the court's charge, which followed 
the prescription laid down in the Screws retrial,?* 


Thi, Under the Florida system of criminal prose- 
cution in 1953 the State's Attorney would prosecute capital 
offenses. However, he is the legal adviser to the grand 
jury, and it could indict for lesser offenses, in which 
case the indictment is certified to the County Solicitor, 
who would prosecute all offenses less than capital. 


91544, Also Miami Daily News, 11/5/53. 


92 +h 44, File No. 144-16-79. Minnick was acquitted 
on February 16, 1954. During direct examination by de- 
fense counsel Minnick specifically denied having any in- 
tention to deprive the victim of his civil rights. The 
prosecution was instructed to study the charge to the jury 
in the Crews case since that was successfully terminated 
and conviction upheld on appeal. 
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VI. 


THE CIVIL RIGHTS DIVISION 


"Its activities have forced a change in our constitutional 
philosophy, providing in cddition to the Constitution the 
'shield't - a new instrument - a 'sword' - to strike telling 
blows against those goveriizent officers and others who vi- 
olate civil rights,"93 


"An already overburdened Department of Justice, . .. can- 
not be expected to devote its energies to supervising lc- 

cal police activities and prosecuting police officers, ex- 
cept in rare and occasional instances. .. . The hostility 
which such prosecutions have received here (See Screws v. 

United States « hardly encourages putting the feder- 
al prosecutor on the track of state officials who take un- 
constitutional short cuts in enforcing state laws . . 295 


On December 9, 1957, the Civil Rights Section was de- 
tached from the Criminal Division and raised to Division 
status in implementation of the Civil Rights Act of Sep- 
tember 9, 1957.96 Within the Division a Constitutional 
Rights Unit97 has, 


I3carr, FEDERAL PROTECTI°N OF CIVIL RIGHTS, 1947, p. 
210, referring to the Civil Rights Section of the Criminal 
Division 


4525 U.S. 91 (1945), especially pp. 138 et seq. 


Douglas, dissenting in Irvine v, California, 
347 U.S. 128, 152 (1954). 


96nup, Law 85-315, 71 Stat. 637, 1957. The original 
Civil Rights Unit, unlike the Division, was not created as 
a result cf legislative enactment; it resulted from an ad- 
ministrative order of Attorney General Frank Murphy, (Or- 
der of the Attorney General, n, 3204, Feb. 3, 1939.) The 
Unit assumed among its responsibilities the “aggressive 
protection of fundamental rights ...", and aimed to "pur- 
sue a program of vigilant action in the prosecution of any 
infringement of these rights," 


97 on Oct. 22, 1959 the Due Process and Equal Protection 
units were brought together into a single Constitutional 
Rights Unit. Hearings before the Subcommittee of the Com- 
mittee on Appropriations. House of Representatives, 86th 
Cong., 2d Sess., Washington, 1960, pp. 191-193. 
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"cognizance of all matters and cases involving al- 
leged denial of due process of law under the 5th or 
14th amendments, and those arising under .. . Sec= 
tions 241 and 242 , . . which involve an alleged de- 
nial of the equal prcetection of the laws .. ," 


The actual preparation of cas:s under Section 242, as well 
as the other statutes witiuin the area of Division respon-=- 
sibility, is in the hands of a Trial Staff.98 This is com- 
posed of attorneys fron the Appeals and Research Section 
and the Constitutional Ri;s!:ts Unit. It is they who con- 
duct grand jury investigations, provide assistance to Uni- 
ted States attorneys in both the presentation of evidence 
to a federal grand jury as well as_in court proceedings 
involving the federal governnent,99 

In the dissenting opinions of Justices Roberts, Frank- 
furter, and Jackson in the Screws casel99° it was stated 
that, 


"The Department of Justice, deeming vigorous enforce- 
ment undesirable, has imposed on itself ‘a policy of 
strict self-limitation with regard to prosecution 
under the civil rights acts! in which less than one 
percent of complaints are fully investigated and less 
than a tenth of one percent are brought to trial." 


The Civil Rights Division has not considered its func- 
tion that of a national policing agency. Its operations 
are held strictly within a self-limiting area insofar as 
Section 242 is concerned. This arises out of the tenuous 
condition of the statute with which it has to work. It 
was anticipated that establishment of the Division would 
result in an increased number of complaints, many more of 
which would be considered as violative of Section 242, 

The factors in the increase became apparent following the 


ps 


79 thie The Trial Staff is presently handling cases 
involving alleged civil rights violations by members and 
former members of the Dayton (Ohio) Police Department. 
United States v. Beckett, et al, For a summary of action 
taken by the Civil Rights Division under Section 242 dur- 
ing 1958 and 1959 see Appendix II. For convictions and 
sentences see report of Administrator, United States Courts, 
Appendix IIT. 


100 


Screws v. United States, 325 U.S. 91 (1945). 
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Supreme Court decision in the School Segregation Cases? °* 
and those involving public accommodations. Desegregation 
procedures primarily involve state officers, Resistance, 
as in Little Rock, Arkansas, which erupts into "color of 
law" violence has resulted in pressure for aggressive ac=- 
tion by the Division. Other manifestations of contempo- 
rary civil rights pressures often result in acts of state 
officers which may be encompassed within the statute, Em- 
phasis upon an "expanded program of liaison and consulta- 
tion with law-enforcement agencies . . . of States in or- 
der to . . . encourage preper State action .. . and to 
place State and Federal responsibilities in proper per- 
spective; . . . the collection of complete factual infor- 
mation on developments in the field of civil rights"102 
the right to vote laws and their ramifications and mani-_ 
festations should endow the Division with challenging and 
heavy responsibilities, successfully carried out, How- 
ever, any positive conclusions as to successes in this 
area would not be in keeping with the facts as they have 
evidenced themselves. Consideration of the reasons 

for the Division's ineffectiveness reveal the following: 
the hostility with which the Divisionts functions have 


104, own v. Board of Education of Topeka, 347 U.S. 
483 (1954); Brown v. Board of Education, 349 U.S. 294 
(1955). Browder v. Gayle, 142 F, Supp. 707 (M.D.A.a. 
1956), aff'd per curiam, 352 U.S. 903 (1956). See also 
Greenberg, RACE RELATIONS AND AMERICAN LAW, N.Y., 1959, 
especially chs. II, V, IX. 

102, asines before the Subcommittee of the Committee 
on Appropriations, House of Representatives, 86th Cong., 
lst Sess., pp. 191-205. Assistant Attorney General White, 
", . « by far the most important new work that has been 
done .. . since we organized was the basic work, . . 
under the new act of 1957. We have compiled and digested 
the election laws of all the States. .. . The police bru- 
tality cases, ...- are not racial cases ,..." 


103 por an earlier critique of the then Civil Rights 
Section see, TO SECURE THESE RIGHTS. Report of the Pre- 
sidentts (Truman) Committee on Civil Rights. Washington, 


1947, 


“2 
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been viewed by state officers?" and some members of Contos 


gress,1° the problems involved in obtaining indictments 
from federal grand juries which are sometimes hogtile,107 
the resistance of many local police departments?9 to the 
investigatory processes of the FBI, and, as evidenced in 
the Minnick case, the reluctance of the FBI to complicate 


104506 criticism by Governors of Pennsylvania, New 


York, and Virginia of FBI for "invading" police powers of 
states by investigating alleged brutality against inmates 
of state institutions. The New York Times, Aug. 4, 26, 
1953. “In the handling cf new complaints, it is the pur- 
pose of the Division, to the extent permitted by personnel 
limitations, to explore the problems ., .. with the offi- 
cials of the State concerned and to aid in correcting any 
conditions which may have given rise to the specific com- 
plaints." Hearings before the Subcommittee on Appropria=- 
tions, H.R., 86th Cong., 1st Sess., 1959. 


1 860, for example, Hearings before the Subcommittee 
on Constitutional Rights of the Committee on the Judiciary, 
United States Senate, 86th Cong., lst Sess., Part 2, 1959. 
Criticism of the Civil Rights Division was marked through- 
out much of the testimony, particularly pp. 1080-1081, See 
also REPORT of the United States Commission on Civil Rights, 
Washington, 1959: 

"Some of the members of the subcommittee (Subcom- 
mittee of the Committee on Appropriations, H.R., 86th Cong., 
Ist Sess., 1959, pp. 189-194) were apparently not impressed 
with the record of the Civil Rights Division. A large part 
of its energies . .. had been channeled into compiling 
statistics and .. . digesting State election laws .,.,. its 
legal actions were disappointing in number, nature, and re- 
sults," 

This criticism referred specifically to enforcement 
of the Civil Rights Act of 1957. The views of some members 
of the Subcommittee were critical also of the Division in 
regard to prosecutions under Sec, 242. See particulary pp. 
195-218, 

In the Hearings before the Subcommittee of the Com- 
mittee on Appropriations, H.R., 86th Cong., 2d Sess., 1960, 
pp. 208-209, Congressman John J. Rooney (D) N.Y., said: 
"This . . . Division . . . should have been part of the 
Criminal Division, rather than as it is now. .. . The Cri- 
minal Division would have done a better job." Congressman 
Rooney has been unconvinced regarding the value of some of 
the Division's activities which he considers are unrelated 
to its primary function, that of prosecuting violations of 
the civil rights statutes. His criticisms were similar to 
those noted in the Report of the United States Commission 
on Civil Rights, 1959. 
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its working relationships with police departments by ar- 
resting officers on complaints, These are in addition to 
the self-limiting function as viewed within the Section 
itself, and contemporarily, the Division, In addition 
there is the necessity of keeping each local situation in 
mind in determining jurisdiction, Where there are no re- 
gional offices, the Division must rely upon information 


106.06 statement of former Assistant Attorney Gener- 


al Warren B. Olney III, in 103 Cong. Rec. 11640-1, 11645-7, 
and 12156-7, (July 26 and Aug. 1, 1957), Washington, Also, 
a statement by W. Wilson White, former Assistant Attorney 
General, Civil Rights Division, made at Hearings before the 
Subcommittee of the Committee on Appropriations, H.R., 85th 
Cong., 2d Sess., Washington, 1958, p. 97: "In some areas, 
there has been so much resistance to Federal intervention 
in the civil rights field, that the local police . .. will 
shut their eyes to violations going on." 


107 9° particular interest in this connection are the 


Dawson, Georgia incident and the efforts of the Justice De- 
partment to obtain indictments under Section 242 there, and 


in the Mack Parker case in Poplarville, Miss. These fail- 
ures indicate the difficulties the Justice Department faces 
in attempting to prosecute police officials in some sec= 
tions of the Deep South, For the Dawson case see INTIMIDA- 
TION, REPRISAL, AND VIOLENCE IN THE SOUTH'S RACIAL CRISIS, 
op. cit. supra, the Washington Post and Times Herald, June 
8, 1958, and the New York Times, Aug. 10, 1958. In the 
Mack Charles Parker lynching the attempt of the Department 
of Justice to obtain a federal indictment under Sec, 242 
failed, Federal intervention was attempted after a state 
grand jury had disregarded evidence contained in a file as- 
sembled by the FBI and presented to the governor of the 
state and presumably other state officers, as well as the 
grand jury. 

stimony on an alleged "agreement" between the 
Department of Justice and the Police Department of New York 
City, whereby the Department of Justice would defer any ac- 
tion regarding investigating acts of police brutality until 
the New York City police had first acted. See INVESTIGA- 
TION OF THE DEPARTMENT OF JUSTICE. Hearings before the 
Special Subcommittee to Investigate the Department of Jus- 
tice. Committee on the Judiciary, H.R., 83rd Cong., 1st 
Sess., on H, Res. 50, 1953, pp. 1-294. 

The Civil Rights Division has developed a working 
liaison on cases involving civil rights with New York, Penn- 
Sylvania, and Massachusetts under which authorities are no- 
tified of substantial complaints of violations and the prac- 
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supplied by local officers or other officials including the 
United States attorneys who are local residents and whose 
actions and reactions are often influenced by local pres- 
sures, Thus, placing "State and Federal responsibilities 
in proper perspective"1l09 too often will mean becoming 
immobilized by pressures which tend to negate successful 
federal intervention when that course of action becomes im- 
perative,110 Difficulties in prosecuting and the low num- 
ber of convictions when juxtaposed against the statistics 


tices corrected. This is done where ", , . police prac- 
tices are really violations of due process of law but .. . 
cannot be prosecuted (by the Civil Rights Division) for 

one reason or another , .." See, Hearings before the Sub- 
committee of the Committee on Appropriations, H.R,, 86th . 
Cong., 1st Sess., 1959, pe 202. These are the only states 
in which there is a reguisr working liaison on such cases, 
", . « in several Southern States a situation may arise 
involving a deprivation of constitutional rights, .. . 

and where the State authorities indicated they were taking 
action in good faith, the Civil Rights Division cooperated 
either by exchange of information, cr by deferring to their 
action." Ibid., p. 213. The danger is that if state ac- 
tion proves inadequate in terms of legal remedy or preven- 
tion, the federal government, if it is to move, must do so 
under a handicap. But see fovtnote 108 supra, INVESTIGA- 
TION, etc. The FBI has for several years conducted special 
civil rights schools . . , resulting from the emphasis 
placed upon the law enforcement officer's “role as a guar- 
dian of individual rights and privileges .. . (and) to as- 
sist in better equipping police to meet this critical ob- 
ligation . . »" ANNUAL REPORT, Attorney General of the 
United States, Washington, 1957, p. 192. 


109) partments of State and Justice. The Judiciary, 
and Related Agencies Appropriations for 1960, Hearings be- 
fore the Subcommittee of the Committee on Appropriations, 
H.R., 86th Cong., lst Sess., 1959, p. 191. 

11056 Civil Rights Division has been accused of be- 
ing "plodding when it should have been imaginative, timid 
instead of courageous, sluggish when swift action was 
needed , . ." The New York Times, Sept. 14, 1959. The 
editorial was a reflection of the criticism of the Division 
by the Commission on Civil Rights, See REPORT, United 
States Commission on Civil Rights, Washington, 1959. 
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cu sentences imposed? add to the disabilities experienced 


ty the Division, 112 

The difficulties encountered in the approval of 
the new assistant attorney general to head the Civil Rights 
Division is a reflection of the opposition within the Sen- 
ate Judiciary Committee t » the federal civil rights func- 
tion, Certainly such cp;-sition has not invigorated the 
Division. The result has bee: disappointing in terms of 
and results. ‘tie iwivision, with its manifold 
statutoryl13 responsibilities, has been functioning with 
fewer attorneys than many cther federal bureaus and agen-= 
cies of lesser importance, 


states Appendix III for analysis of sentences under 
Section 242, See especially United States v. James H, Dunn, 
Earl Chesser, et al. (D.C.N.D, Fla.) On August 8, 1960 the 
Federal District Judge granted a directed verdict of ac- 
quittal on the Section 242 indictments for 14 former prison 
guards accused of torturing prisoners at Raiford State Pri- 
son, after a sixeweek trial, The judge dismissed on two 
grounds: the doctrine cf the Screws holding, and failure of 
the Government to submit sufficient proof of intent to war- 
rant continuing the case to a jury verdict. This was on a 
motion by defense counsel to dismiss the Government's in- 
dictments after attorneys for the Civil Rights Division had 
presented their case, The judge also dismissed the con- 
spiracy (241) charges, Phil::'‘elphia Inquirer, Aug. 9, 1960, 
Also, Evening Bulletin, Phil: 'elphia, Aug. 9, 1960. 

Federal Judge Bryan Simpson ruled the government 

failed to prove intent, 

tie, Wilson White was appointed by President Eisen- 
hower to be Assistant Attorney General, Civil Rights Divi- 
sion, on December 9, 1957. The appointment remained in the 
Senate Judiciary Committee until action was taken on August 
18, 1958. The confirmation was delayed despite the fact 
that Mr, White had previously been confirmed for a position 
of similar rank - Assistant Attorney General, Office of 
Legal Counsel. Following Mr. White's resignation on Sept. 
28, 1959, a delay of four months ensued until a successor, 
Harold R. Taylor Jr. was nominated on January 26, 1960, 
(J. M. F. Ryan, First Assistant Attorney General directed 
the business of the Division until Mr, Tyler was nominated. ) 
Mr. Tyler is serving in an interim appointment, pending ac- 
tion by the Senate Judiciary Committee. He was finally 
given a hearing on June 29. Three of the five members of 
the subcommittee are Southern Democrats. The two Republican 
members gave Mr. Tyler "little support" during the hearings. 
See The New York Times, June 30, 1960. The subcommittee has 
not yet acted on the appointments of August 15, 1960. Thus 
in the three years of its existence as a Division there have 
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Perhaps these difficulties have reflected the Divi- 
sion's feelinzs of frustration from which it must suffer 
as it contemplates its problems in and out of court,1i1 
Nevertheless, the Division continues to act upon complaints, 
to investigate, and, where indictments have been obtained, 
to prosecute. It also has embarked "on a large scale due 
process type of enforceme:t . . . to move against organized 
denial of citizen's rights",115 The Division has been cri- 
ticized for not moving to prosecute by an inSormation where 
indictments have not been forthcoming. It might have at- 
tempted such prosecution in the Dawson,11 and Poplarville?!!7 
cases. Such action, even if it resulted in acquittals, 
could have had a salutary effect upon those communities, 
their police, the states concerned - Georgia and Mississippi, 
and the Civil Rights Division. Prosecution, despite an ad- 
verse decision, would have indicated a determination, cour- 
ageously carried out, to enforce the statute. At the same 
time, failure to convict in two such highly publicized inci- 
dents might have stimulated Congress into taking some action | 
on the statute, These were opportunities lost, They have 
not yet been retrieved, Reflecticns upon the administration 
of justice in the United States have led the Commission on 


been three assistant attorneys general, only one of whom re- 
ceived approval by the Senate Judiciary Committee, and he 
only after a wait of more then eight months. This is not 
the way to enhance the operational vigor of the Civil Rights 
Division, 


13860 Appendix I concerning jurisdiction of Civil 
Rights Division. The Division has 29 attorneys at present, 

the difficulties in prosecuting, and ob- 
taining convictions the then Acting Assistant Attorney Gen- 
eral Ryan noted that "many judges have to be educated to 
the Federal-State relationship particularly in this civil 
rights field" and that in the case of United States v. Beck=- 
ett, et al. (D.C. Ohic) (which had not yet been concluded) 
the "judge .. . was not correct in throwing it out (one of 
the indictments) because the injuries incurred were not sub- 
stantial enough." When Mr, Ryan was criticized by members 
of the Subcommittee for this reflection on a member of the 
Federal judiciary he withdrew the criticism, The net effect 
was not one to endear the Division to the subcommittee or 
the judge. See, Hearings Before the Subcommittee of the 
Committee on Appropriations, 86th Cong ., 2d Sess., Washing- 
ton, 1960. 


113 s66 statement of prosecutions under way, and pending, 
in Hearings, op. cit. supra, p. 200, 


1165... note 107 supra. 
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Civil Righte to enter inte a etudy of this fieid,*"” 

The basic test of the administration of justice is not 
evaluated by the number of offenders convicted, Rather it 
is to be found in the diligence, the vigor, and the zeal 
with which the innocent are protected, the offenders pro- 
secuted, It is by this standard that we must judge the 
efforts of the Civil Riglits Division. The 'sword! is not 
sharp. Initially dull, it hes become further blunted by 
the inhibitions placed upon it by the Screws holding and by 
the self-imposed limitations of function placed upon the 
Civil Rights Division. Conussressional inaction in this area, 
and the negative approach to civil rights protections in 
some states have served only to compound the limitations. 

This critique of the Division must be evaluated against 
the continuing efforts of the professional staff to move 
ahead with its manifold responsibilities. A measurable de- 
crease in police brutality and kindred pra,tices has been 
claimed as a positive result of federal action, as a deter-- 
rent at times, and as a punitive weapon where mediation or 
education do not succeed. Awareness of the statute and the 
undesirability of federal prosecution, with the possibility 
of conviction for a federal crime, are undoubtedly of val- 
ue. Convictions, since Crews, Williams, Catlette, et al., 
down to Pool, evidence the many successesll9 which have at- 
tended the efforts of the Civil Rights Division. Its con- 
scientous and vigorous effort in Minnick, while a failure, 
if acquittal is to be interpreted as failure, must have 
effects of a deterring nature. They are the positive fac- 
tors in the evaluation, 

The goal of the Division's efforts is to, 


"vindicate the constitutionally protected rights of 
individuals ... to give meaning to the law by giv- 
ing evidence of punitive efforts . .,., the purpose of 
civil rights prosecutions is remedial rather than 
punitive... "120 


It is in this context that the Division's efforts should 
be evaluated. 


118 the New York Times, Sept. 14, 1959. 


1195.6 Hearings before the Senate Subcommittee of the 
Committee on Appropriations, H.R., 86th Cong., 2d Sess., 
pp. 189-193 for discussion of cases resulting in conviction 
under Section 242, 

120) deral Enforcement of Civil Rights. Address by 
Arthur B. Caldwell, Assistant to the Assistant Attorney 
General, Criminal Division, Department of Justice, Wash- 
ington, 1957. 
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vit. 


18 U.S.C, 242 - PROPOSED AMENDATORY LEGISLATION 


"If Congress desires to give the act wider scope, it may 
find ways of doing so,"1l<l 


", e Can never be a very stxung reed for a positive 
gram of federal protectivum cf civil rights, and the Court 
will never be free from dirficulties in interpreting it, 
Congressional adoption of new legislation is desperately 
needed, "122 


"Committee attention is invited to section(s) ... 242. 
- e The Committee may wish to consider the desirability of 
amending these statutes to increase the penalties applica- 
ble to violations . . . which result in serious injury or 
death, thereby permitting the imposition of more appropri- 
ate penal sanctions in cases invoiving crimes of such 
gravity . . ."123 


Legislation directed toward strengthening criminal 
penalties for viclations of civil rights by public offi- 
cers, under color of law, appear to date back to a bill 
proposed in the 68th Congressl24 by Senator Borah to "pro- 
tect persons in the exercise of privileges and immunities 
guaranteed and secured by the Constitution . . . and set 
forth penalties for the intimidation by public officers of 
persons in the exercise of t’.:ir legal rights", From that 
time to the present numerous *“,ills have been introduced on 
the general subject of civil rights, many seeking to re- 
medy the defects in the statute evidenced in the Screws 
decision and the resulting limitations imposed on the pro- 


121 sustice Douglas, Screws v,. United States, 325 U.S. 


91 (1945). 
12 


*pritchett, THE ROOSEVELT COURT, 1958. p. 49. 


123 Department of Justice, release of Feb. 15, 1960. 
Letter from Lawrence E, Walsh, Deputy Attorney General, 
to Senator James O. Eastland, Chairman, Committee on the 
Judiciary. 


124.) 1196, 68th Cong., ist Sess., 1923. 
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125 
pr secutive machinery. 
A study of the deficiencies in Section 242 was made 
in the Civil Rights Section as part of the preparatory 
work in drafting a proposed new civil rights act in 1956, 


12 prior to the Screws case general civil rights bills, 
in addition to S, 1196 supra were introduced, many of them 
aimed at punishment, fecerally, for lynching. A brief de- 
lineation is as follows: 75th Cong., lst Sess., 1937 (H.R. 
2889 - "ceprivation of Constitutional Rights), 76th Cong., 
lst Sess., 1939 (H.J.RES,. 300 - "protection against action 
by a state"); 80th Cong., lst Sess,, (H.R. 4472 - "increase 
in penalties for conviction for violation of civil rights 
uncer color of State or local law"); 81st Cong., (H.R. 368 
- a similar proposal). In the 8lst Congress Senator McGrath 
introduced a bill (S. 1725) to implement the recommendations 
of President Truman (94 Cong. Rec. 927-29) which resulted 
from the proposals contained in the Committee on Civil 
Rights. See analysis of this and other bills by Atty. Gen, 
Clark, in Hearings before Committee on Judiciary on Anti- 
lynching and Protection of Civil Rights Bills, 8lst Congress, 


lst and 2d Sessions (1949-1950), Washington, 1950: 


"There has been criticism that the vrenaity of a fine 
not more than $1000 or imprisonment of rot mcoie than 1 year, 
or both, is too lignt in the serious cases. On the other 
hand, the increase of the prison term vovild cnaange the na- 
ture of the offense from a mi:demeanor to a felony, with a 
loss of the facility the Gove..1ment now enjoys in being able 
to prosecute by informaticn rether than »y the more cumbere 
some method of proceeding by indictment .. . Accordingly, 
it is deemed preferable to leave the general punishment at 
the: misdemeanor level, »ut in cases where the wrong results 
in death or maiming, to provide for the greater penalty ... 


Reprinted in 1955 House hearings, pp. 157-79, and in 1957 
House hearings, pp. 325-347. Bills were introduced in the 
82d Congress (S. 1737) (preposal to strengthen criminal pro- 
visions for the violation, under color of State law, of ci- 
vil rights); 83rd Congress (S. 468 and H.R. 3885). In the 
84th Congress more than 25 civil rights bills were intro- 
duced, S. 905 and H.R. 3566 providing for increased penal- 
ties. In the 85th Congress more than 90 bills were intro- 
duced, including increased penalties under the statute, 

S. 508, introduced by Senator Humphrey and others, proposed 
to amend and supplement existing civil rights statutes; spe- 
cifically in this context S. 508 would increase penalties 
"if the deprivation, different punishment or other wrongful 
conduct . . .- shall cause the death or maiming of the person 
injured or wronged". S. 508 was not supported by the Ad- 
ministration (Hearings, Subcommittee on Constitutional 
Rights of the Committee on the Judiciary, United States 
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Attorneys in the Section drafted anendments**® to the exist- 
ing statute. These would have augmented the protective 
coverage of rights and changed Section 242 from a misde= 
meanor to a felony by increasing the penalties for violat-= 
ing the statute where "such wrongful conduct resulted in 
the maiming or death of the person" ;127 in such violation 
the penalty “shall be a fine of not more than $10,000 or im- 
prisonment for not more titan twenty years, or both",128 

A new section - 245 - would enumerate specific rights, 
privileges and immunities to include the following:129 


1, The right to vote as protected by the Constitution 
and federal laws: 

2. The right to petiticn the Federal Government for 
redress of grievances; 

3. The right to inform the Federal Government of a 
violation of federal law. 

4, The right to the free exercise of the rights, pri- 
vileges and immunities of United States citizenship. 

5. The right to be immune from exactions of fines or 
deprivations of property without due process of law; 

6, The right to be immune from punishment for crime 
or alleged criminal offenses except after a fair trial and 
upon conviction and sentence pursuant to due process of law; 

7. The right to be immune from physical violence or mene 
tal torture applied to exact testimony, to compel confession 
of crime or alleged offenses, or to extort any information; 

8. The right to be free of illegal restraint of the 
person; 

9. The right to protection of person and property with- 
out discrimination by reason of race, color, religion, or 
national origin; 


Senate, 85th Cong., lst Sess., 1957, pe 140.) S. 510, an 
omnibus human rights bill, to "secure, protect and strengthen 
the civil rights accruing to individuals under the Constitu- 
tion and laws of the United States", also introduced by Se- 
nator Humphrey and others was not voted out of committee. 

126p art drawn by Civil Rights Section, Department of 
Justice, March 2, 1956, entitled A Bill tc Amend Chapter 13 
of Title 18, United States Code, relating to Civil Rights, 
and to otherwise strengthen the Civil Rights Statutes. Copy 
obtained from the Department of Justice, Washington, 


127 pe ae 


PP. 2,3. Some of the rights would be protect- 
ed only under Section 241; those being applicable only to 
citizens, 
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10, The right not to be subjected to illegal summary 
punishment ; 

11. The right not to be indicted by a grand jury from 
which prospective jurors were systematically excluded be- 
cause of race . ..e«, and the right to be tried by a petit 
jury from which prospective jurors have not been excluded 
because of race, « 

14. The right not t: be ‘eprived by the willful action 
or inaction of any person, ot any other right which is made 
or which shall have been macte specific by the Constitution, 
by the laws of the United States, or by decisions of the 
courts interpreting such Constitution or laws, 


It was decided within the Department of Justice not to 
present the proposed Section 242, and 245 to Congress for 
consideration. The view of some attorneys in the Depart- 
ment was that it would not provide an adequate solution to 
the problem.130 The considerations in this decision were 
both legal and political. Such a statute would have gone 
beyond the proposals introduced by members of Congress at 
a time when the Administration was bending its major effort 
in civil rights to obtain congressional approval of a right 
to vote law. On the legal side, the Department felt that 
it would be an almost impossible task to draft a law pre=- 
cise enough in terms to meet the requirements of a criminal 
statute and yet broad enough in its application to cover 
different ways or means that could be used to deprive an 
individual of his rights unter the Fourteenth Amendment. 

An assault may be committed with a number of "intents" in 
mind, all of them constitutii:: federal as well as state 
offenses. The attack may be committed with a view of pro- 
hibiting an individual from voting, or to extract a con- 
fession, or to punish summarily through depriving him of 

the right to be tried for alleged past misccnduct. To cover 
all the different means or methods that could be used to 
accomplish the deprivation of a "right" would probably ap- 
pall the Senate Judiciary Committee. In the midst of the 
other civil rights issues in the courts it would have be- 
come a situation impossible for the Civil Rights Division 

to handle, Attorney General Brownell decided, that although 
the present statute has defects, amending it "would be so 
extraordinarily complicated"13l1 and "was not necessary" at 


formation obtained in interviews with the drafts- 
men of the proposed statute. 


1431p. partment of Justice, Statement by the Attorney 
General on Civil Rights legislation before the Senate Com- 
mittee on the Judiciary, May 16, 1956. Relcase, Department 
of Justice, 
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to time, To codify every federally protected right, in 
:Aadition to its impracticability, would make the statute 
rigidly confining, and would arouse and deepen further the 
fears of the states concerning a misuse of federal power, 
particularly if prosecutions under such a new statute were 
to markedly increase, 

To remove the difficiultics imposed by the Screws re- 
quirenent on “willfulness" the provisions inserted in con- 
gressional bills have bee:: sirilar to those proposed by the 
Civil Rights Section, enwuisratcd above, The most recent 
bill to amend Section 242 was introduced by Senator Humphrey 
and others in the last ses:ion of Congress.132 In addition 
to providing for increased penalties where death or maiming 
result, Section 242-A enumerates certain "rights, privileges, 
and immunities" of inhabitants, including, but not limited 
to, a number listed in the Civil Rights Section proposed 
statute. Senator Humphrey's bill is similar in almost all 
respects to those introduced in the Senate and House of Rep- 
resentatives since the Senator McGrath (S.1725) bill in the 
8lst Congress. Its coverage is included in numbers 1,5,6, 
7,8, and 9 of the Civil Rights Section Bill, with an addi- 
tional provision that :133 


"If any provision of this title or the application 

thereof . .. is held invalid, the validity of the re- 

mainder .. . shall not be affected thereby." ‘ 
13 


This bill was not acted on by the Judiciary Committee: 


", . « members of the Committee who are unsympathetic 
to civil rights legislation have balked any and all 
attempts to get any civil rights bills out of the Com- 
mittee and reported to the Senate ... we simply do 
not have the votes to put through a strong civil 
rights measure this year," 


13252003, 86th Cong., lst Sess., 1959. 


133 pe 4, 


134) otter from John J. Flynn, Legislative Counsel to 
Senator Hubert H. Humphrey, March 31, 1960, Whether the 
letter from Deputy Attorney General Walsh to Senator East- 
land, noted above at footnote 123 is intended to be anything 
more than a polite suggestion to the chairman of the Commit- 
tee on the Judiciary, it represents for the first time con- 
structive recognition of the need to strengthen Section 242, 
Also, Attorney General Rogerst statement that he was "con- 
sidering a new criminal statute that would let the Federal 
Government move in more strongly when states refused to act 
in racial crimes" represents a new approach for the Eisen- 
hower Administration, which has consistently opposed increas- 
ing criminal penalties in Section 242, See The New York 
Times, November 18, 1959. 
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Such bills as the two outlined above would help make the 
statute more meaningful in terms of rights protected and 
seriousness of the violations. They would remedy the 
"vagueness" criticism voiced by the minority opinions in 
Screws, Crews, Williams, and Koehler. "Deprivation of 
rights, privileges and immunities" would have clear speci- 
ficity. The statute woul? provide for procedures appli- 
cable to a felony charge which would erase that flexibility 
and prosecution by information which have been considered 
two of the saving graces of the Screws requirement, This 
latter, with the exception of Catlette, has been of little 
value, since its use has been so rare, Making the offense 
a felony may make it more difficult to indict and convict 
but it would add greatly to the potential hazard faced by a 
violator and would very well prove a greater deterrent than 
the present misdemeanor statute. Some attorneys in the Di- 
vision think the felony aspect, as a deterrence, and punish- 
ment, is over simplified. It is their view that indictment 
and conviction, even under a misdemeanor are the more impor- 
tant considerations. However, where maiming and/or death 
result, it is an anachronism to think of a civil right cri- 
minal statute in terms of a misdemeanor, 

A Supreme Court decision upholding “constructive in- 
tent" would greatly strengthen Section 242, In addition, 
proposals in Congress to add civil remedies for Section 242 
inflicted injuries would perhaps be exposed to less hardship 
in the House and Senate Judiciary committees than have the 
criminal penalties,135 

Section 242 could be made applicable for preventive re- 
lief as proposed in S.508.136 Section 4 of that bill in- 
cluded the following: 


"A. Any person who deprives an inhabitant of any State 
of any right, ... shall be liable ... for 


1335 statement of Clarence Mitchell, Director, Washington 
Bureau, NAACP, Aug. 8, 1960, Former Attorney General Brown- 
ell favors this approach, as do many legal commentators, 


1365.4 $.508 hearings before the Subcommittee on Con- 
stituticnal Rights of the Committee on the Judiciary, United 
States Senate, 85th Cong., Ist Sess., 1957. pe 141. Clarence 
Mitchell, Director, Washington Bureau, NAACP, expressed 
"more faith in the eficability of. the civil procedure as a 
preventive measure." Interview, Aug. 8, 1960. Attorney 
General Brownell favored the civil remedy process, ". .. we 
have had a period of experience with these civil remedies, 
we might be back again .. . seeking amendments to the cri- 
minal statutes which would cover specifically any area which 
our experience shows can be satisfactorily dealt with only 
by criminal prosecution." United States Senate, 85th Cong., 
ist Sess., 1957, at p. 21, 
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damages sustained . .. and for injuries, includ- 
ing deaths .. . 

Upon a showing that an inhabitant .. . is being 
deprived or is threatened to be deprived of any 
right, privilege, or immunity secured or protected 
by the Constitution, such inhabitant, or the Attor- 
ney General of tiie United States, in the name of 
the United States but for the benefit of such in- 
habitant, may commence , . . an action for preven- 
tive, mandatory, cer Ccveclaratory relief to prohibit 
or prevent such ceprivation or such threatened de- 
privation," 


s.2001137 introduced in the 86th Congress, in addition 
to Section 4A above has the following provisions: 


"B. The rights, privileges, and immunities secured or 
protected .. . referred to in (A) include... 
(those) protected under Title 18 of the United 
States Code and all other criminal laws of the 
United States. In any action brought under Sub- 
section A based upon an alleged violation , .. 
it shall not be necessary to the commencement 
« « e Of such action that any person against whom 
such action is brought has been convicted of vio- 
lating such provision," 


137 Cong., 1st Sess. This is the bill introduced 
by Senator Humphreys and others. It wes not reported out 
of Committee 
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CONCLUSION 


Prosecution under Section 242 is "a delicate and dif- 
ficult task." When a state fails or refuses to fulfill its 
responsibilities for the protection of civil rights the in- 
tervention of the federal government is required to vindi- 
cate these rights. Screws nas placed a burden upon the 
Civil Rights Division whic::1, added to its self-imposed funce- 
tional limitations in this area, has made successful prose= 
cution a continuing problem. If the prospects for future 
prosecution continue to suffer from these cautionary inhi- 
bitions, the Civil Rights Division will have lost the op- 
portunity to realize the goals for which it was established, 
Justice Murphy evidenced prescience when, in his dissenting 
opinion in Screws, he wrote of this necessary intervention 
as "futile if courts disregard reality". 

The opaque nature of the Screws decision, with its 
attendant effects upon subsequent prosecutions, is neither 
impressive nor reassuring in upholding civil rights. A more 
sharply drawn federal statute, particularizing the rights 
protected and providing meaningful penalties in terms of the 
rights violated, would add significantly to the prosecutive 
tool, What was considered by the minority in Screws to be 
a "Shapeless and all embracing statute" would then become 
specific and clarified. Despite the fears of a few, the 
statute has not become a "da:igerous instrument of political 
intimidation and coercion", except to those averse to feder- 
al intervention on any terms other than their own. More > 
concern should be given to the "debilitation of local respon- 
sibility" of which civil rights violations are but a single, 
albeit, dangerous manifestation, 

Testing the concept of "constructive intent" in the 
courts would enable the Division to overcome the difficulty 
imposed by the Screws requirement as seen in Minnick, This 
would require a liberalization of the court's charge which 
would serve to clarify permissible behavior of police offi- 
cers under the statute. It would then interrelate "bad pure 
pose" to "constitutional deprivation", | 

The "pervasive gap", separating democratic aims from 
practices in the administration of justice under the statute, 
cannot be closed by Section 242 as presently interpreted, 
The Civil Rights Division requires and merits the sharpest 
tool with which to fulfill its role as protector of these 
fundamental rights. This necessitates a criminal civil 
rights statute that will, when applied, serve as evidence of 
a national will to protect all persons against state and loe 
cal authorities whose views of civil rights are a continuing 
source of danger to the realization of democratic ideals, 

It is the responsibility of Congress to take action in this 
direction, 
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APPENDIX I 


JURISDICTION OF THE CIVIL RIGHTS DIvisron* 


Department of Justice, Washington, December 10, 1957 


Civil Rights 
18 U.S.C. 241 (Conspiracy to injure citizens in the 

242 exercise of their civil rights; depriv- 
ing perscus of civil rights) 

243 (Exclusica of jurors on account of race 
or color) 

244 (Discrimination against person wearing 
uniform cf armed forces) 


Sentence, Judgment and Execution 
18 U.S.C, 3566 (Execution of death sentence) 
3567 (Death sentence may prescribe dissection) 
3568 (Effective date of sentence) 


Hatch Act & Corrupt Practices Act 
18 U.S.C. Ch. 29 (Elections & Political activities) 


Escape and Rescue 
18 U.S.C. 751 (Prisoners in custody of institution or 
officer) 
752 (Instigating or assisting escape) 
753 (Rescue to prevent execution) 
754 (Rescue of body of executed offender) 
755 (Officer periaitting escape) 
1072 (Concealing escaped prisoner) 
42 U.S.C. 261 (Penalties for introduction of narcotics 
into hospitals, escaping from, or aiding 
and abetting escape from hospitals, etc.) 


Fugitive Felon Act 
18 U.S.C. 1073 


Merchant Seamen 
18 U.S.C. 2191-2193, 2195 (Maltreatment of crew; mutiny, 
abandonment in foreign port, etc.) 
2196 (Drunkenness or neglect of duty) 
46 U.S.C. 542a, 545-568, 570-571, 575, 643, 652-653, 
658, 660, 662, 667, 672, 701 


Obstruction of Justice 
1503 


Peonage and Slavery 
18 U.S.C. 1581-1588 


1 | 
Memorandum, Asst. Atty. Gen., Civil Rights Division, 
Dept. of Justice, Washington, 10, 1957. 
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I (Continued) 


Prisons and Prisoners (Legal Matters) 
18 U;8.C. 1791 in contraband articles) 
1792 (Mutiny, riot, dangerous instrumentali- 
ties prchibited) 
3569 (Discharge of indigent prisoner) 
3651, 3653 (Suspension of sentence and probation) 
4082 cenerouegn to Attorney General, transfer) 
4083 (Penite:.tiary imprisonment; consent) 
4161-4166 time allowances) 
4201-4207 (Parole) 
42h1-4248 (Mental defectives) 
5005-5026 (Youth Corrections Act) 
5031-5037 (Juvenile Delinquency) 
Indigent Convicts 


Search Warrants 
18 U.S.C. 2234 (Authority exceeded in executing warrant) 
2235 (Search warrant procured maliciously) 
2236 (Searches without warrant) 


Shanghaiing Sailors 
18 U.S.C. 2194 


Civil Rights Act (enacted 1960) ,” P.L, 86-449, 


2Not in Memorandum of note 1, supra. 
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APPENDIX III 


Defendants convicted after trial or on plea and sentenced 
for violations of U. S. Code Title 18 Section 242 and *Title 
18 Section 371 (conspiracy) Civil rights in all U. S, Dis- 
trict Courts during fiscal years 1954 through 1959. 


Administrative Office U,. S. Courts 
Washington, D. C., March 1960 


District 
and _ Docket Sentence Imposed by 

Fiscal Year Number The U. S. District Court 

1954 

Alabama, N. 1363 Fine $275 

Mississippi, S. 2295 12 months and fine $500, sus- 
pended, probation 15 months 

Florida, N, 999 1 year and fine $500, impri- 
sonment suspended, probation — 
1 year 

Texas, N, 9348 6 months, $500 fine 

Texas, S,. 5754 Fine $100 

Kentucky, E. 9951 Fine $1,000 

Alabama, N, 1338 Fine $250 to stand committed 
as of July 15, 1955 and 6 
months, suspended 

Texas, E, 5096 Fine $500 to stand committed 
in default of payment 

1956 

Texas, W. 488 4 months - suspended 
4 months - probation without 
supervision 

Missouri, E. 28285 Fine $100 each counts 1 and 2, 
to stand committed 

Idaho 2998 Fine $150 and 30 days each of 


counts 1 and 2, Imprisonment 
suspended and defendant to 
have 6 months to pay fines. 
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APPENDIX III (Continued) 
District 
and Docket Sentence Imposed by 

Fiscal Year Number The U. S. District Court 

1957 

New York, W. 7022 Counts 1 and 2, 6 months sus- 
pended, 1 year probation, conc, 
Fine $200 count 1 

North Dakota 8499 Count 2, 6 months imprisonment 

1958 

Alabama, M, 10981 Fine $500 

Texas, S. 13235 6 months suspended, 5 years 
probation 

Arkansas, E. 3886 Probation 1 year, fine $500 

Nevada 136 Counts 1 and 2, 1 year conc, 

6 months 

1959 

Georgia, N. 4767 Count 1 *(18:371), 12 months 
and fine $1,000, Imprisonment 
and fine suspended, 3 years 
probation, Count 2 (18:242), 
jury not guilty 

Georgia, M. 2188 6 months suspended, 5 years 

probation, fine $1,000 

Illinois, E. 18850 Probation 2 years, fine $250 


*Title 18 Section 371 (conspiracy) referred to in the head- 
ing, and fiscal year 1959, applies only to Georgia, Ne, — 
docket number 4767. 
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IN PROSECUTING CIVIL RIGHTS VIOLAT IONS* 


Harry H, Shapiro 
Rutgers University 


Err ata 


page 1, * should read "This paper represents a surmaryeee" 
page 3h, firet paragraph, tenth line should read 
",.erights of the Victiin. 
page 51, footnote 112, should read 
subcommittee has not yet ,cted on the appointment as of 
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THE JOINT COMMITTEE CN ATOMIC ENERGY: 
CONGRESSIONAL 'WATCHDOG' OF THE ATOM? 


FRANK SMALLWOOD 
Dartmouth College 


Prepared for delivery at the 1960 Annual Meeting of The American 
Political Science Association, New York, Statler Hilton Hotel 
September 8-10, 1960 


Writing in The New York Times Magazine in 1955, Dorothy Fosdick 
concluded an article aboyt the Joint Committee on Atomic Energy with 
the observation, “we can all be grateful that in the complicated and 
fateful world of the atom, the American people have had so rational 
and faithful a watchdog of their interests."1 


This evaluation of the Joint Committee is typical of the almost 
unanimous praise which characterized popular appraisal of JCAE. operations 
during the first ten years of the Committee's life, when the Committee 
almost always appeared, without blemish, as the answer of representative 
democracy to the problem of popular control of atomic energy. Former 
AEC Commissioner Eugene Zuckert, for example, hailed the “activist" role 
of the Committee, claiming that its vigorous advocacy of specific atomic 
programs was cleagly vindicated by the special nature of atomic energy 
and its problems. JCAE member Senator Henry M. Jackson lauded the 
Committee's distinguished record of bipartisan cooperation, commenting 
that "in the Joint Committee, the aisle has become of less and less 
significance."3 And Professor Morgan Thomas, in his major study on 
Atomic Energy and Congress, emphasized the achievements of the JCAE in 
an area "hidden by a thick curtain of secrecy," concluding that “the 
structural device of a strong JCAE-AEC combination provided a good means 
for enabling democratic government to survive the unusual stresses arising 
from the needs of atomic energy control." 


During more recent years, however, increasing doubt has been 
expressed over the propriety of some of the Joint Committee's activities, 
and it is interesting to note that this criticism has been forthcoming 
from members of the legal profession, rather than from the political 
scientists. With the exception of the Morgan Thomas study, the political 
scientists have shown considerable reluctance to make any critical 
evaluation of this unique legislative group, despite the fact that many 
of those most familiar with the Committee's operations have long urged 
the closest possible examination by students of political 
science. 


If the Committee has merited such analysis in the past, this is 
even more true today when suggestions are again being made, urging 
Congress to reconsider the advisability of establishing new joint | 
Hever: machinery to monitor the operations of the Central Intelligence 
Agency. Hence, after briefly tracing the general background of the 
Congressional joint committee device, this paper will concentrats on a 
hore specific appraisal of the JCAE, itself, in an effort to evaluate 
what appear to ‘be some of the more negative aspects of the Committee's 
Performance in its role as the Congressional ‘watchdog' of the atom. 
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I = BACKGROUND: 
THE JOINT COMMITTEE DEVICE 


During its most recent legislative session, Congress utilized the 
services of twelve joint committees involving a total of 122 members 
drawn from the two houses.’ As is indicated in Appendix I, ten of these 
were standing, and two were select, committees. This figure is somewhat 
misleading, however, because only two of the twelve groups - the Joint 
Economic Committee and the Joint Committee on Atomic Energy - were really 
active at the committee level. "The ouger groups were either inactive | 
or functioned only at the staff level.” 


The twelve committees varied widely in size and age, but it is in- 
teresting to note that most of them appear to have enjoyed distinguished 
leadership, in terms of seniority and Congressional influence. Among 
those serving either as chairman or vice chairman of joint committees in 
the 86th Congress were Representatives Cannon, Durham, Mills and Patman 
and Senators Anderson, Byrd (Va.), Douglas, Green and Hayden. | 


Congress has utilized the services of joint committees for conference 
purposes and routine legislative business from its very first session. 
For example, the three oldest standing joint committees still in existance - 
those on the Library (1843), Printing (1846), and the Disposition of 
Executive Papers (1889), more popularly known as the "waste basket" 
committee - were created to take care of specific '‘housekeeping' duties. 
From time to time, however, ad hoc groups were established during the 
early history of Congress to consider broad areas of national policy, 
the most notable being the joint committee utilized by Henry Clay in 
1821 to consummate the Missouri Compromise. 


It was not until the Civil War that Congressional joint committees 
were employed for purposes of investigation and control. An outstanding 
example was the joint inquiry into the conduct of the war, under the 
chairmanship of Senator Wade, whose investigative reports from 1862 to 
1865 filled eight volumes. Following the war, Congress utilized the 
services of joint committees to investigate emancipation and recon- 
struction, and these investigations continued for the next fourteen 
years "because of the long political accord of the two houses ..... 
coupled with their united att to the policy of the Executive 
toward the Southern states." 


During the early part of the present century Congress continued 
to establish joint committees for specific investigative purposes, 
examples being the joint inquiries into the Ballinger-Pinchot dispute ' 
(1910), short-term rural credits (1920), internal revenue taxation (1926), 
veterans' benefits (1932), and governmental organization (1937). All 
of these groups, with the exception of the Joint Committee on Internal 
Revenue Taxation, were eventually terminated, however, and it was not 
until World War II that we see the advent of the standing joint com- 
mittee of more permanent duration. 


The first proposal came in 1940 to establish a Joint Committee on 
National Defense, primarily to oversee the President's expenditure of 
a $100,000,000 war emergency fund voted by Congress, but this was 
defeated largely due to the urgings of Senator Tom Connally who argued, 
quite vigorously, that it would be improper to hamper, embarrass, and 
impede (the President)....with a smelling committee."+¥! 
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David BE. Lilienthal, at the time vice chairman of TVA and later the 
first AEC chairman, enjoyed no more success the following year when he 
advocated the use of annual hearings before joint Congressional committees 
py all governmental corporations engaged in business enterprises as "a 
powerful stimulus....to the wing 51, aces out of the social objectives that 


prought the agency into being." 


This same year (1941), however, Congress did establish the standing 
Joint Committee on Reduction in Nonessential Federal Expenditures which 
is still in existence today, and following the war in 1946, Congress 
established both the Joint Economic Committee and the Joint Committee on 
Atomic Energy as a part of the Full Employment and Atomic Energy Acts of 
that year. Three additional standing Joint Committees on Hopi Indian 
Administration, Defense Production, and Immigration and Nationality Policy 
were established between 1950 and 1952, and a variety of temporary joint 
committees on labor-management relations (1947-49), foreign economic 
cooperation (1948-50), and railroad retirement legislation (1951) were 
also established after the war to handle specific policy problems. No 
permanent standing committees have been created since 1952, but in 1956, 
Congress did seriously consider the advisability of setting up a Joint 
Committee on Central Intelligence which, according to William &S. White, 
was defeated in the Senate due to the unique alchemy of the "inner club", 
or, according to Harry Howe Ransom, was defeated because the Senate 
became convinced that existing surveillance of CIA by the Armed Services 
and Appropriations Committees was adequate. 


A variety of arguments have been utilized to justify the joint 
committee devices it economizes on time by avoiding repetitive testimony 
and minimizing the use of conference committees; it enables Congress to 
enjoy the economy and advantages of a joint staff; it promotes intercameral 
cooperation, coordination, and mediation; it is an effective way to investi- 
gate specific areas of political controversy, or to make temporary studies 
in depth as a prelude to specific legislative action in difficult areas of 
national policy. There is no doubt, however, that one of the most 
persuasive arguments which has been utilized to justify this device in 
more recent years is that the joint committee enables Congress to ‘keep up' 
with the executive branch in technically complex and highly sensitive or 
secret areas of administrative operations. When utilized with this aim in 
mind, the joint committee represents the latest in_a long line of Con- 
gressional devices, such as the legislative veto, which are designed to 
provide ‘control’ mechanisms over the executive branch when it is granted 
broad discretionary authority to grapple with the problems of an increas- 
ingly complex and confusing world. As Sidney Hyman has noted, if Congress 
has declined in influence since the turn of the century, one of the major 
Teasons is to be found in the fact that “expert opinion....is either 
unavailable....or unintelligible to it."l4 “one of the primary aims of 
Congress in establishing the Joint Committee on Atomic Energy was to remedy 
insofar as possible, with regard to the "fateful world 
0 e atom." 


II - THE JOINT COMMITTEE 
ON ATOMIC ENERGY 


During its operations to date, the Joint Committee on Atomic Energy 
has made a number of significant contributions to the nation's atomic 
energy program, ranging from its so-called "reassurance" function 
(i.e. "the public has had less uneasiness about atomic energy because 
of the existence and operation of the committee")15 to its defense of 
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specific AEC programs against haphazard and questionably motivated Con- 
ressional budget slashes. In more recent years, however, a number of 
questionable JCAE practices have become apparent and it is the aim of 
this paper to concentrate upon these latter developments, rather than 
upon an evaluation of the overall JCAE operation, on the grounds that 
they have become of enough importance to warrant detailed consideration 
py thoughtful students of the political process. 


For purposes of clarity, three potential problem areas are singled 
out for individual consideration: first, the problem of confusion over 
the extent of the Committee's area of functional authority; second, the 
problem of diffusion of programmatic and policy responsibilities between 
the Committee and the Atomic Energy Commission; and third, the problem 
of abdication of Congress-wide responsibility for atomic energy policy. 


(1) Confusion over Committee Authority 


In setting forth the "membership, authority and duty" of the Joint 
Committee, Sections 201 and 202 of the Atomic Energy Act of 1954 
provided as follows: 


Sec.201. Membership - There is hereby established a Joint 
Committee on Atomic Energy to be composed of nine members 

of the Senate to be appointed by the President of the Senate, 
and nine Members of the House of Representatives to be 
appointed by the Speaker of the House of Representatives. 

In each instance not more than five members shall be members 
of the same political party. 


Sec.202. Authority and Duty. - The Joint Committee shall 
make continuing studies of the activities of the Atomic Energy 


Commission and of problems relating to the development, use, 

and control of atomic energy. During the first sixty days of 
each session of the Congress, the Joint Committee shall conduct 
hearings in either open or executive session for the purpose of 
receiving information concerning the development, growth, and 
state of the atomic energy industry. The Commission shall keep 
the Joint Committee fully and currently informed with respect 

to all of the Commission's activities. The Department of 
Defense shall keep the Joint Committee fully and currently 
informed with respect to all matters within the Department of 
Defense relating to the development, utilization, or application 
of Atomic energy. Any government agency shall furnish any 
information requested by the Joint Committee with respect to 

the activities or responsibilities of that agency in the field 
of atomic energy. All bills, resolutions, and other matters 

in the Senate or the House of Representatives relating primarily 
to the Commission or to the development, use or control of 
atomic energy shall be referred to the Joint Committee. The 
members of the Joint Committee who are Members of the Senate 
shall from time to time report to the Senate, and the Members 

of the Joint Committee who are Members of the House of Repre- 
sentatives shall from time to time report to the House, by 

bill or otherwise, their recommendations with respect to matters 
within the jurisdiction of their respective Houses which are 
referred to the Joint Committee er otherwise within the juris- 
diction of the Joint Committee.? 
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In keeping with Section 201, the Committee consists of eighteen 
senators and Representatives who have divided their work under eight 
subcommittees as outlined in Appendix II. In addition, the Committee 
was given specific procedural powers in the 1954 Act to hold hearings, 
conduct investigations, and issue subpoenas (Sect.204); to appoint a 
staff and utilize consultants (Sect.205); to classify information 
(Sect.206); and to exercise a "deliberative" legislative veto with 
respect to the determination of new special nuclear material (Sect.51), 
the determination of new source material (Sect.61); and the entering 
into of agreements for cooperation with foreign nations (Section 123) 
and contracts for electric utility services (Section 164). 


Under Section 261 of the 1954 legislation, the Joint Committee also 
gained an important power previously denied it by the original 1946 
McMahon Act; the power to authorize appropriations for plant construction 
and real property acquisition. This new authorization power was further 
strengthened by 1957 amendments to Sect. 261 which provided for specific 
JCAE authorization for all cooperative arrangements for demonstration 
reactors and for civilian “experimental” power projects (which up to that 
time the Commission had been placing in its operating, rather than con- 
struction, budget.) Other 1957 amendments required the Commission to lay 
before the Joint Committee new plutonium prices and any proposed waivers 
of fuel or other charges. 


At first glance, the Committee's mandate - exclusive of the more 
recent authorization powers - may appear to be somewhat limited. "The 
mere right to know, without more specific legal authority to supervise 
and direct, seems to be a frail foundation for committee authority." 
Yet, from the very beginning, the requirement that the JCAE be kept 
"fully and currently informed" with respect to alli AEC activities has 
conferred "immense powers of moral suasion upon the Committee. There, 
in the most literal sense knowledge is power." 7 Actually, when the 
above legislative provisions are lumped together, they form the basis 
for a wide variety of committee functions which have recently been 
classified under four major headings - legislative, investigative, 
informational, and policy-making = by {EAE Chairman Clinton P. Anderson 
and Executive Director James T. Ramey.+ 


There has been little confusion with respect to the Committee's . 
discharge of the first two functions - legislation and investigation. ee 
From the very beginning, the Committee has served as the legislative 
Tfepository for the referral of ali bills relating to atomic energy and 
the Committee has also long exercised its investigative powers, the 
first major example being the so-called Hickenlooper “incredible mis- 
management" hearings in 1949. It is in the latter two areas - information 
and policy-making - that serious question has arisen as to just how far 
the Committee is authorized to proceed, and much of the confusion here 
has stemmed from the fact that the Committee regards itself as being a 
singularly unique legislative device, quite unlike the other committees 
of Congress. As Messrs. Anderson and Ramey have implied, “Congress did 
hot break precedent in establishing the Joint Committee in Nuclear Energy 
as such... It did break precedent in... requiring the AEC and other 


executive ggenctes to keep the Joint Committee fully and currently 
informed. "1 


Amplifying these remarks in a statement before Congress, Senator 
Anderson has explained, "it should be remembered that the Joint Committee 
on Atomic Energy is on a different basis with the executive departments 
than any other committee. I read from a statement of our attorney: 'The 
Joint Committee is not a standing committee of either House, but it is a 
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rommittee which was established by the Atomic Energy Act of 1946 and 

jnich has been continued under the Atomic Energy Act of 1954... As a 
statutory committee the powers of the Committee follow from the statute 
establishing the committee.'"29 In a similar vein, Senator Hickenlooper 

has asserted, “the Committee is not set up as a standing committee of 

the Senate or of the House. It is not a standing committee of either 

fouse. it is a Committee created by the National Legislature of Congress... 
It is a Committee created and established by law, with its rights defined — 
by law... the Committee has unique power. "2 


Via the assertion of this “unique power" doctrine, the Joint Committee 
has been able to extend its influence over a wide variety of executive 
agencies. Indeed, according to one close student of atomic affairs, 

former AEC attorney Harold P. Greer, the Committee “has been able to 
exercise authority and responsibility in the areas within the purview 

of the State Department, the Department of Defense, the Joint Chiefs of 
staff, the Central Intelligence Agency and the Federal Civil Defense 
\dministration,"22 in addition to the AEC, itself. 


The specific mechanism which the committee has utilized for this 
purpose is the provision in Section 205 of the Atomic Energy Act of 1954 
that "the Joint Committee is authorized to utilize the services, inform- 
ation, facilities and personnel of all departments and establishments of 
the Government," and the provision in the Sect. 202 which specifies that 
"any government agency shall furnish any information requested by the 
Joint Committee with respect to the activities or responsibilities of 
that agency in the field of atomic energy." 


Certainly an objective reading of this latter provision makes it 
clear that the JCAE is limited in its informational authority to areas 
relating to atomic energy, yet a special opinion prepared for the Conm- 
mittee by its legal counsel in 1955 recognizes no such limitation at all 
when it asserts quite flatly and without qualification that "this section 
(i.e. Sect. 202) amplifies the right of the committee, to request any 
information it desires from any governmental agency"2+ (underlining added). 
Ina similar vein, this legal opinion holds that there is absolutely no 
information which the executive branch may hold back from the JCAE on 

the grounds that in the area of atomic energy the concept of executive 
privilege has been waived completely by the President. To quote further: 


"When the President signed P.L. 703 on August 30, 1954, 
he accepted the terms of the Atomic Energy Act of 1954 
on behalf of the executive branch of the Government. 
By so doing he accepted the terms incorporated within 
Section 202, which required the AEC, the DOD, or any 
Government agency to furnish any information required 
by this committee.... If the President thought that 
this bill interfered unduly within his power he would 
have vetoed it. But he did not veto this bill, he 
accepted it. Therefore he waived any right he might 
be able to claim in his discretionary ability in 
withholding information from this committee, and he 
waived it on behalf of all departments and agencies 
of the executive branch."2 


Under the mantle of this dubious legal interpretation, the Joint 
Committee has indicated that there is no practical limitation - other 
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than its own sense of propriety ~ as to how far it may go in eliciting 
information from the executive branch of the Government, or in directing 
the executive branch to bend to its will. To again quote Senator 
Hickenlooper, "under a strict interpretation of the law which established 
the AEC, while I doubt if we would have occasion to go this far, yet if 
we should say to the Attorney General, ‘Detail X number of people on the 
staff of the FBI and have bee matter investigated', I think under the 
law he would have to do it."@ | 


If the Committee might not have occasion to go this far, in directing 
the FBI, it has displayed no such hesitation with respect to its own 
special executive fief - The Atomic Energy Commission. In order to under- 
stand why this is so it is first necessary to look at the historical 
evolution of the Committee and then discuss what the Committee has come 
to consider as its particular role in the fourth functional area mentioned 
py Anderson and Ramey - that of atomic policy formulation. 


Historical precedents shape the character of any new political structure 
and the Joint Committee on Atomic Energy has been no exception. From all 
indications, during its first two years, the Committee publicly displayed 
little initiative in the area of policy formulation. Actually, it appears 
to have gone to considerable pains to avoid any active participation in 
the policy area at all, to the point where Morgan Thomas was prompted to 
question whether the Committee was not remiss in its duties for failing 
"to accept any broad responsibility for the Commission's program."@ 


All this changed, quite suddenly and dramatically, in the fall of 
1949. The catalyst was President Truman's announcement of the Soviet 
Union's successful detonation of an atomic bomb. The issue under con- 
sideration was what action the United States should take to counteract 
this startling and unexpected loss of an impregnable atomic "monopoly". 
The Joint Committee, which had previously indicated some latent interest 
in a hydrogen bomb developmental program, now lost no time in advocating 
an all-out crash effort in this area. The majority of the AEC Commis- 
sioners and the AEC General Advisory Committee members questioned the 
wisdom of, and the necessity for, such a move. The rest is history; the 
Committee's will prevailed and a successful thermonuclear device was 
exploded by the United States only shortly before the Soviet Union achieved 
a Similar success in detonating its own hydrogen bomb. 


In retrospect it is not apparent that this sequence of events - 
and most especially the fact that the Committee forced a reluctant 
executive to stay ahead of the USSR in this most vital area of national 
security - marked a turning point with respect to JCAE stewardship of the 
atomic energy program. The extent of the change can be seen in a 1953 
article by JCAE member Jackson when he explained, “in truth, the Committee 
and the Commission jointly run the atomic energy program... And in the 
case of certain vital policy decisions, the urging of the JCAE has played 
sO powerful a role that it can be said the Committee made the decision 
with the advice and consent of the executive branch.... More often than 
hot, the Committee finds itself saying to the executive branch not 'Do 
less; do it more cautiously', but, 'Do more; do it more boldly.' And 
for every time the members ask ‘Isn't this program too ambitious?', they 
find themselves asking a dozen times, ‘Isn't this program too cautious?'," 


Spurred on by additional developments where the verdict of subsequent 
events proved the Committee's position to be sound, (another notable 
example being the JCAE's vigorous advocacy of an expanded raw materials 
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exploration and development program in 1950-52), the Joint Committee began 
to solidify a concept of its own “adventurous spirit," to use the phrase 
of Committee member Melvin C. Price. Hence, we see the gradual evolution 
of a doctrine of the far-seeing and vigorous legislative committee pushing 
a reluctant executive agency into new programmatic endeavors. By 1956, 

the Committee had reached a point where it noted that one of its major 
functions was "to bring a measure of perspective to the atomic energy 
program", and cited as Exhibit A in this regard was the fact that "because 
of this perspective...the Joint Committee was able to sponsor the develop- 
ment of the hydrggen bomb over the strong opposition of many in the atomic 
energy program." Thus, it is no surprise to see Senator Anderson and. 
Executive Director Ramey cite the fourth area of Committee responsibility - 
that of policy-making =- as "possibly the most unique function of the Joint 
Committee}and to take pride in the fact that while this function "is 
explicitly recognized in Section 202 (of the Atomic Energy Act of 1954) in 
relation to Congress itself...it — for the Committee to apply this 
concept to the Executive Branch."! 30 


In this manner the wheel has come full circle over the years. From 
an initial reluctance to play any major role in the area of policy formu- 
lation, the Joint Committee eventually came to adopt a vigorous standard 
of legislative direction over the AEC's activities. Yet, in the process, 
we have come to see a blurring of responsibility between the executive 
and legislative branches which is exceptional in its variety and detail 
of application. As one Joint Committee member has noted, "as long as one 
speaks in the traditional language of Constitutional law = with its black 


and white divisions between co-ordinate and coequal branches of government - 


it is difficult_to define the Joint Committee's precise role in atomic 
policy making. "31 Such has certainly been the story of the more recent 
relationship between the Joint Committee and the Atomic Energy Commission. 


(2) Diffusion of Policy and Programmatic Responsibility 


While the Joint Committee has monitored the Commission's actions 
with increasing scrutiny since the hydrogen bomb controversy of 1950, 
it was not until the years 1955-56 that the Committee's attitude began 
to harden into one of rigid suspicion and mistrust. The major area of 
controversy between the two groups has been that of atomic power develop- 
ment, and again, it was a specific external explosion that served as the 
catalyst. Whereas, the Russians had detonated their atomic bomb in 1949, 
the Bureau of the Budget fired one of its own in 1953-54 when it directed 
ne Steere Energy Commission to enter into the now famous Dixon-Yates 
contract. 


Under the original Dixon-Yates proposal, which was subsequently 
abandoned by the Administration, the AEC was to negotiate with two 
private utility holding companies ~- Middle South and Southern = to supply 
power to the Tennessee Valley Authority and thus compensate TVA for some 
600,000 kilowatts which the Commission was to use in its Paducah installa- 
tion. In order to ‘supply such power, an around-about arrangement was 
devised under which the private utilities were to build a new generating 
plant in West Memphis, Arkansas. At first, the controversy centered over 
the question of whether TVA, or the private utilities, should build a 
Plant to serve TVA's needs. The issue subsequently became even more 
confused, however, when charges of conflict-of-interest were raised 
against one of the private utilities’ spokesmen, and Congress became 
increasingly frustrated when it was unable to obtain any clear under- 
Standing of exactly what transpired during contract negotiations between 


eo i, the AEC, the BOB, and the utilities. As a result, Congressional reaction 
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ginst the contract action was widespread and bitter, with the Commission 


aS iving the full brunt of its force. As James L. Grahl, Director of the 


rece 


jmerican Public Power Association's Atomic Energy Service, has explained, 
tywith its involvement in this unsavory proposal, the AEC ‘lost its halo'. 
congress never since has regarded it as a non-political agency."32 


The center of most extreme outrage was the Joint Committee on Atomic 
fnergy- With considerable justification, the Committee concluded that the 
jdministration had done itself, and the nation's atomic energy program, a 
serious disservice by its weird and highly questionable handling of this 
affair. Almost immediately, the Committee abandoned any pretext of leaving 
inands off’ various administrative details which it had previously 
respected as falling within the Commission's privileged area of operations. 


The handwriting was on the wall when Senator Anderson rose on the 
floor of the Senate in July, 1955, to comment on the appointment of a new 
AEC General Manager, an individual who, according to the Atomic Energy Act, 
"shall be appointed by the Commission, shall serve at the pleasure of the 
Commission, shall be removed by the Commission, and shall | eau com- 
pensation at a rate to be determined by the Commission...". 


In Senator Anderson's words; 


"We (the Joint Committee) had a discussion as to who is. to 
succeed General Nichols as the General Manager of the AEC. 
I had personally felt that Mr. Cook (the Associate General 
Manager) had not \been the best negotiator the Government 
could have had ‘In the Dixon-Yates matter. I had felt that 
he had gone out of his way to try to help the Dixon-Yates 
group in every possible fashion... 


"As chairman of the Joint Committee on Atomic Energy, I took 
rather violent objection and exception to the possibility 
that Mr. Cook might be appointed General Manager. 


"Inside a staff meeting, a statement was made that because 
of the objections of the chairman of the Joint Committee 

on Atomic Energy, it was unfortunate that Mr. Cook could 
not be made General Manager at this time. I say he can be 
judged very quickly this afternoon when he testifies. I 
say that if he tells the truth regarding what happened when 
he went to the Bureau of the Budget, we shall know more 
about his qualifications, and out of this long series of 
endurances, there pay finally come some good to the 
American people."3 


The most heated area of controversy was not that of administrative 
appointments, however. It was, and has remained to this day, the area 
most closely related to the Dixon-Yates affair, itself - that of atomic 
power development and utilization. As former AEC staff attorney 
James L. Morrison points out, "prior to 1954, while there had been some 
Congressional prodding to accelerate reactor development, Congress did 
hot attempt to impose requirements as to program direction. The years 
Since, hawever, have seen a startling increase in assertion of Con- 
gressional direction. at increase has been accomplished through the 
appropriations process."3 
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By way of background, under the original McMahon Act of 1946, the 
nation's atomic power program represented what has been described ag 
tan island of socialism in the midst of a free enterprise economy," 6 
completely controlled and dominated by the Government with no opportunity 
for direct participation by private industry. The Atomic Energy Act of 
195+ was designed to break this governmental monopoly. Yet, in passing 
this legislation, Congress never gave the Atomic Energy Commission | 
specific policy guidance as to what it expected, or wanted, a ‘mixed! 
government-industry power program to produce. 


On the one hand, in reporting out the bill which finally became the . 
1954 Act, the Joint Committee stated "a firmly held conviction that... 
teamwork between government and industry...is the key to_optimum progress, 
efficiency and economy in this area of atomic endeavor."37 At the same 
time, however, the Committee asserted that “the efforts of free enterprise, 
using its own resources and moneys, are (not) by themselves adequate tg8 
achieve the speediest possible attack on the goal of peacetime power." 

The 1954 Act, itself, was extremely vague, merely asserting that one of 

its purposes was to provide “a program to encourage widespread participa- 
tion in the development and utilization of atomic energy for peaceful 
purposes to the maximum extent consistent with the common defense and 
security and with the health and safety of the public"39, and then 

specifying numerous details with regard to licensing and other practical 
aspects of the program. As one observer has noted, Congress “equipped 

the Commission with a number of broad powers and then hedged these round 
with limitations that refiected certain cherished but not wholly consistent 
Congressional policies." 


The Commission found itself in a difficult position. With no clear 
legislative mandate, it was not sure whether it should attempt to encourage 
industry to take a diversified experimental approach to the atomic power 
field, designed primariiy to advance ‘the state of the art’, or whether 
it should encourage industry to work on the more proven types of reactors 
vhich might be expected to produce the maximum power output. Actually, 
there was disagreement within the AEC on this point, as one of the Com- 
missioners, Thomas E. Murray, argued for a vigorous program stressing 
total power output. After viewing the low-cost conventional fossil fuel 
and hydro-electric resources of the United States, however, the majority 
of the Commissioners decided to concentrate on an experimental 'partnership' 
approach through its "Power Demonstration Reactor Program" which attempted 
to encourage industry to take on new reactor projects via such inducements 
as AEC contracts to finance the costs of industrial research and develop- 
ment work, AEC agreements to do free research for industry, and AEC waivers 
On use charges for fuel. 


By 1956, this 'partnership’ program was beginning to lose momentum 
as industry displayed increasing reluctance to tackle experimental reactors 
involving high costs and negligible profit potentialities. The Commission 
took the position that this was a difficult new field, and that experi- 
mentation was proceeding as well as could be expected. The Joint Committee, 
on the other hand, looked with increasing alarm at the small total kilowatt 
Power projections, and expressed concern that if action was not taken to 
stimulate atomic power output, we would fall seriously behind foreign 
Competitors, especially the USSR, and the United Kingdom which was now 
completing its Calder Hall project. 


Within a short time, the issue came to be regarded as a ‘public 
versus private power’ controversy between the Committee and the Commission, 


4 
= 


- ll = Smallwood - JCAE 


and this ideological consideration played a major part in the Congressional 
jepates that lay ahead. fhe writer agrees with Commissioner Murray's con- 
rention, however, that this was largely a false issue.‘ Actually, in the 
writer's opinion, at the base of the controversy was the fact that initially 
the Joint Committee had not been explicit in providing clear statutory 
jirectives which made plain the fact that it wished to stress total power 
output as the national policy objective. Indeed, during 1955, the second 
year of the PDR program, the Committee displayed only lukewarm interest 

in a bill proposed by Senator Albert Gore which would have authorized the 
Commission to construct six demonstration power reactors. Then, only one 
ear later, on June 29, 1956, the Committee, with dramatic suddenness, 
ynanimously reported out a blockbuster, the so-called 'Gore-Holifield Bill,' 
jirecting the AEC to proceed with a $400 million program of direct Govern- 
mental construction of prototype and large scale reactors. 


It is questionable as to the amount of background preparation that 
went into the Gore-Holifield proposal. Certainly it represented an abrupt 
attempt to legislate an all-out crash program, for this bill, as amended, 
would have (1) authorized and directed the Commission to proceed with the 
construction under contract "as soon as practicable" of large-scale atomic 
power reactors designed to demonstrate the practical value of such 
facilities for the generation of electric energy in commercial quantities; 
(2) authorized and directed the AEC "as soon as practicable" to develop 
and construct prototype reactors of advanced design, not to exceed 50,000 kw 
in electrical capacity; and (3) made the Commission responsible for a 
"vigorous" program of international assistance in atomic power development. 


Thus, after almost two years of confusion, the Joint Committee decided 
to cast its vote in a most forceful manner for both the "kilowatt race" 
and prototype experimentation, but on a Governmental, rather than a private 
industry basis. The question of why the Committee communicated its decision 
ina ‘directive’ fashion is not entirely clear, but there is considerable 
evidence to indicate that the JCAE had decided the Commission was 
deliberately sabotaging a more vigorous power program and that mandatory 
language was necessary. Note, for example, the startling exchange between 
Rep. Sterling Cole, the leading Republican member of the Committee, and 
a fellow representative during the floor debate on the Gore-Holifield 
proposals 


Mr. DIES: If the Commission is ready and willing to embark on this 
new field, what is the necessity for this legislation? 


Mr. COLE: I tried to indicate in my remarks, I feel this legislation 
is not necessary; that the Commission now has the authority 
to do everything that the bill intends to cover. 


Mr. DIES: I understood the gentleman was one who helped to prepare 
the bill and was in favor of it. 


Mr. COLE: I did help to prepare the bill because I am in favor of 
accelerating and stepping up the program...I am not going 
to allow myself to be in the position of resisting legis- 
lation which has as its purpose the acceleration and 
stepping up of the progran... 


Thus, the suspicion and mistrust which had originally grown out of 
the Dixon-Yates affair was still apparent. At a special Committee hearing 
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‘on the new bill, AEC Chairman Strauss objected strongly against the 
rovisions which “directed" the Commission to construct reactors, 

pleading for permissive rather than mandatory language on the grounds 
that the AEC "hates to be flogged as tardy schoolboys for not having done 
a better job." Yet when Chairman Strauss asked, "do you think for a 
moment if you passed this bill, and Congress passed the bill, that we 
(the AEC) would go at it half-heartedly?". Committee member Pastore), 
replied bluntly, "I do not think that you would build the reactors." 3 


Due to heavy Administration opposition, the bill was defeated in 
the House by a close 203-191 vote after narrowly passing the Senate 
49 to 4O. Yet the Commission did not gain any long-range victory from 
this action for, by now, the question of atomic power development had 
turned into a highly partisan issue (as the House vote of 176 Republicans. 
against, and 174 Democrats for, the bill indicates), and the Joint Com- 
mittee girded itself for the second legislative battle which was certain 
to take place in 1957. 


This second legislative battle was notable for the complete zig-zag 
which it represented in the Joint Committee's approach to the field of 
atomic power development. Whereas prior to the Gore-Holifield fight of 
the previous year, the Committee had provided no firm statutory guidance 
to the AEC in the area of atomic power development, it now attempted to 
move into the field ‘lock, stock, and barrel', and exercise complete 
domination over the smallest details of the program. In retrospect, it 
is clear that the 1957 authorization and appropriations controversy marks 
the high point in what attorney Morrison hag, referred to as the Committee's 
"clear invasion of the executive function." As a prelude to the battle, 
the Joint Committee was first successful in increasing its legislative 
control over the Commission by securing the amendments to the 1954 Atomic 
Energy Act already noted, the most significant being the requirement for 
Committee authorization of all ‘partnership' power projects under the 
Commigsiea's Power Demonstration Reactor Program. 


The Committee then proceeded to write the Commission's new authoriza- 

tion legislation and, in so doing, it again attempted to dictate its will 
to the AEC with respect to the power development program. Unlike the 
1956 authorization battle, however, which had revolved around the 
expenditure of large funds for broad reactor categories, the 1957 fight 
was not basically a question of finances. Instead it centered around 
three specific projects added to the AEC program by an 11 to 7 Committee 
vote which was split strictly on party lines, (with the one exception of 
Republican Senator Henry Dworshak who voted with the Democratic majority). 
These projects were: (1) 3 million dollars for design studies of a large 
feactor, primarily to produce plutonium but possibly power also; 
(2) 40 million dollars to build a 40,000 kw natural uranium, gas-cooled 
reactor; and (3) 15 million dollars to build an experimental 15,000 kw 
"plutonium recycle" reactor to develop methods for using plutonium as a 
power reactor fuel. 


The Committee did not stop, however, after specifying the individual 
Teactor types to be built. Its majority report also specified various 
technical features of the reactors, designated specific reactor locations 
(Hanford, Washington and Arco, Idaho), designated specific contractors to 
Construct the reactors, and even named the branch chief within the 
Commission to be responsible for one of the reactor projects! In the 
words of the Committee's report, it was “essential that the gas-cooled 
Teactor be assigned to the Naval Reactors Branch under Admiral Bioneree 
(and) carried on by the (Westinghouse) organization at Bettis." 


aves 
40 
Cus 
hat 


- 13 - Smallwood - JCAE 


Again the AEC reacted vigorously against the Joint Committee's 
directive and Chairman Strauss wrote two of the Republican minority 
members Of the Committee, Representatives Cole and Patterson, as follows: 


"The majority report, in our opinion, goes far beyond the 
' requirements of the bill and pursues a policy of directing 
AEC program implementation in detail. 


"The majority report not only undertakes the technical 
selection of the reactor types to be built by the 
Government - including their description in terms that 
deny developmental flexibility to the Commission = it 
specifies the AEC installations at which the reactors 
should be built, and indicates the AEC contractors who 
should be used. In the case of the gas-cooled reactor, 
the majority report not only designates the equipment 
company that should receive the contract, it twice states 
as ‘essential’ that the project should be assigned within. 
the AEC to a particular branch of our/Division of Reactor 
Development and to the particular officer in charge of 
that branch. 


»ooThese attempts at detailed administrative control and 

direction over the Commission's peacetime reactor program, 

via Committee report, give us great concern. If followed 

in all its details, the majority report would deprive AEC 

of the discretion necessary to every operating agency to 

adjust the details of its program..." 46/ 


With strong support from the White House and the Republican minority 
on the Committee, the Commission was able to have Congress reduce the 
gas-cooled project construction directive to a 3 million dollar "design 
and engineering" study =- which was subsequently assigned to the Civilian 
Power Reactor Branch and.contracted to Kaiser Engineers - but, on the 
meen the Joint Committee's program was substantially adopted by the 
ongress. 


Hence, there was no doubt that, by 1957, the Joint Committee and 
the Commission were jointly running the nation's atomic power program 
and, as Professor Dayid F. Cavers has stated, that the Committee was 
successfully getting away with a policy of "encroaching persistently 
on a domain that normally is reserved to the executive."+/7 The important 
question remained as to whether this development was a temporary 
phenomenon only, or whether the JCAE intended to pursue this course of 
action into the indefinite future. : 


The 1958 authorization debate represented somewhat of a truce, 
largely because the Committee realized that Chairman Strauss! five year 
term expired on June 30th, and it hesitated to overcommit itself again 
before knowing whether Strauss would be reappointed or whether a new 
ARC chairman would take his place. Although the 1958 debate may have 
been somewhat less heated than those of the previous two years, however, 
the Joint Committee still recommended a total construction program of 
386.7 million dollars, about double that requested by the Administration. 
In addition the Committee could not completely ignore the type of detailed 
programmatic intrusion which had characterized its previous year's per- 
formance. Thus, it added several design studies on which the Commission 
was to report the following spring (i.e. $6 million for two "large-scale" 
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reactors and one "intermediate size prototype"; $2.5 million for a heavy 
water moderated power reactor; and $750,000 for a power reactor of advanced 
jesign using nuclear superheat),and also prescribed in some detail the 
nature of the contractual arrangements for the Power Demonstration Reactor 
Program, “arrangements which differed substantially a the basis on 

vnich the AEC and the proposers were then negotiating." 8 


Of most significance, however, was the fact that in June, 1958, 
Chairman Strauss did resign, as he explained in his letter to the President, 
pecause "circumstances beyond the control of eae of us make a change in 
the chairmanship of the Commission advisable."4+9 The press had little 
doubt as to the specific nature of these circumstances. As The New York 
Times editorialized, "the resignation results from the political party 
feud launched against Mr. Strauss by the Democrats on the Joint Committee 
on Atompc Energy,"2- and. Negswee#-magazine commented further, “Democrats on 
the Joint Committee...sputtered at the mere mention of his name. In fact, 
Senator Clinton Anderson bluntly told President , » huaammediateie they would fight 
to the last ditch to prevent his reappointment."?1 : 


Here, then, was a test case of whether the JCAE's aggressive 
invasion into the details of the AEC power program had been an issue 
primarily of personalities or, rather, an issue which went deeper than 
this and perhaps related directly to the unique structural position which 
the Committee occupied vis-a-vis the AEC. The answer was not long in coming. 
On February 17-18, 1959, the new AEC Chairman, John A. McCone, made his first 
public appearance before the full Committee since he had been named to the 
Commission, where he proceeded to summarize the AEC's power program to date, 
and state the Commission's request for authorization of the specific power 
projects it wished to undertake in fiscal year 1960. 


During the course of his testimony, Chairman McCone characterized the 
past five years as having “paid off in remarkable progress" and as having 
been “a good program, both in terms of technical progress and in terms of 
participation and cooperation by industry." The Committee's reaction, both 
to the programmatic summary and to the new AEC authorization request was, 
to put it mildly, rather frigid. Senator Anderson expressed “disappointment" 
in the Commission's "provisions with respect to the construction of 
experimental prototypes;" Senator Gore, who by now was calling for a 
one million kilowatt atomic power crash program, viewed the authorization 
request as “timid and wholly inadequate" and added, "the AEC chairman has 
commented...that we have had a good program. I think we have had a 
miserable program. It has failed miserably, else you might not be chairman 
of the Commission,"; and Representative Holifield asserted that it was "not 
true" that the United States had made progress in atomic power development 


"because private industry has just not come forward and done the job that 
it was expected to do."9 


The sharpest outburst occurred, however, when Chairman McCone was 
handed a press release, issued by Rep. Holifield, while he was still 
undergoing questioning before the Committee late on the afternoon of 
February 18th. In this release, which was severely critical of the AEC 
bower program, Holifield had stated, "I am disappointed at the inadequate 
support the Executive Branch proposes to give to its atomic energy program 


through new capital facilities and improvements and through the cooperative 
bower program." 


McCone was stunned. In a voice shaking with emotion, he interrupted 
his testimony to exclaim: 
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"TJ would like to make one statement. I just don't know why I 

am here, Mr. Chairman. I really don't know why you asked me 

up here because I have spent two days now trying to give you 

the background, the reasoning why we are doing these things, 
which we arrived at after months of work. I find Mr. Holifield 
makes a press release criticizing everything. He had it all 
printed and written up before he even heard what I had to say... 
I wonder why you do things like that. I am working hard at this 
job, Mr. Holifield, day and night, and I don't like to have this 
thing released...If you want me to come up to testify, listen to 
me, and then make up your mind what you think about what I say." 53/ 


Representative Holifield's rejoinder was curt and to the point. 
He responded, "I did listen to you and this came off the press not over 
30 minutes ago...l-am not going to-quarrel with you in your judgement 
nor am I going to become heated about it. All I can say is thiss It 
is an old ord axiom, if you can't stand the heat don't go into the 
kitchen"? 


It must have been small consolation, indeed, when Senator 
Hickenlooper and Representative Van Zandt came to Mr. McCone's defense 
on behalf of the Republican members of the Committee, for the new AEC 
chairman could not help but realize that the JCAE's antipathy for the 
Commission and its program was not to be resolved simply by the appear- 
ance of a new chairman alone. Yet, it must be admitted that the 
relationship between the Committee and the Commission has been less openly 
heated during the past two years under Mr. McCone's chairmanship, and as 
a consequence, the degree of JCAE antagonism towards the AEC program has 
been more subtle and more difficult to document. 


One area that sheds light on the nature of the more recent relation- 
ship, however, is that involving the Euratom program = an area which, | 
incidentally, indicates that the Committee-Commission atomic power con- 
troversy has not been confined to the domestic scene alone. 


Under new authority granted: by the Atomic Energy Act of 1954, the 
AEC proposed, and the Congress agreed, to consummate an "agreement for 
cooperation" with Euratom in September 1958, providing for United States 
grants, subsidies and loans to this six member European group (i.e. France, 
West Germany, Italy, and the Benelux nations) which also made up the 
European common market and the coal and steel community. 


Although it favorably reported out the cooperative legislatien, 
"the Joint Committee leadership gave the plan a cool reception." In 
this regard the Committee did not appear to be concerned over any potential 
Violations of the nation's atomic secrets or misuse of nuclear materials 
(since there were specific safeguards to cover these contingencies in the 
1954 Act), but rather over a variety of lesser issues. Rep. Holifield, 

for example, criticized the Euratom program as "complete hypocrisy" on 

the grounds that it was basically an international version of the Rae 
Tejected Gore-Holifield domestic acceleration program, noting bitterly 

that eee which was socialism in the TVA now becomes acceptable on the 
Euphrates." Likewise, Holifield and other Committee members expressed — 

a fear that a successful Euratom program would be_"used as an excuse for ; 
hot proceeding with a vigorous domestic program." 7 However, the major 

JCAE concern seemed to be centered over the fact that the program might 
favor the big domestic suppliers, such as Westinghouse and General Electric, 
and freeze out smaller firms which lacked comparable financial resources 

and fabrication experience. | 
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As a result, the Committee again turned to its now familiar technique 
of placing a variety of detailed restrictions on the administration of 
the program, adding criteria for reactor selection and fuel-cycle 
uarantees and specifying that all individual contracts between European 
utilities and United States manufacturers would have to be subjected to 
JCAE scrutiny on a case~by-case basis to assure proper control over fuel 
subsidies. Then, as regards substantive proposals, the Committee discarded 
the program's original emphasis on reactors of proven types and vaguely 
indicated that would be given to a "reasonable diversity of 
plant types and designs." | 


As Professor Cavers has noted, "this grudging action (reflected) in 
part the Committee's insistence in driving with a short rein...One may _ 
sympathize with the Committee's concern to preserve competition in overseas 
business and its desire not to allow industry to exploit the occasion 
unfairly, but the situation scarcely (lent) itself to legislative scrutiny 
on a case by case basis."99 One hesitates to speculate as to what would 
have happened to our ‘Point Four' and similar foreign assistance endeavors 
if Congress had decided to exercise a comparable degree of rigidity in 
these other areas. | 


Whatever fears the Joint Committee may have had with respect to the 
success Of the Euratom program proved to be unfounded, however. By early 
1960 it had become painfully obvious that the original Euratom agreement - 
which had called for the completion by 1963 of six nuclear power plants 
vith a total capacity of one million kilowatts =- had been frightfully 
optimistic. As conventional fuel supplies increased on the European market, 
the European industrialists - like their American counterparts - displayed 
an increasing reluctance to enter the atomic power field, and as of spring 
1960, only one firm, the Italian utility SENN, was proceeding on a program 
to construct a reactor by the agreement's original 1963 deadline. The 
impact of this failure on the Joint Committee has been interesting. 
According to a recent issue of Nucleonics magazine, one Joint Committee 
official charged that "they (Euratom) do not want to see reactors built 
unless they get a Christmas tree with donations hanging all over it from 
the American people." And this same official added, "Euratom is a pretty), 
cold corpse right now...and it will undoubtedly die within a short time." 


It would be folly, of course, to place major responsibility for the 
present sorry plight of the Euratom program at the doorstep of the Joint 
Committee, for certainly factors external to the Committee have been the 
primary cause of the slowdown. Yet the fact remains that for five years 
we have been groping for a consistent national atomic power policy, and 
the question must be raised as to whether the Joint Committee does not 
bear a major responsibility for the present status of our nuclear power 
program, both domestic and foreign. The question is not raised in any 
strict academic sense. The author well realizes that the Joint Committee 
has displayed little use for what it feels to be the ‘ivory tower purist! 
who expresses concern over the Committee's continual violations of the 
separation of powers concept. When Professor Cavers made his protest 
against the Committee's "persistent encroachment into the executive area", 
for example, Messrs. Anderson and Ramey retorted, “suffice it to say, there 
has been no criticism of the fact that the United States now has additional 
and better nuclear weapons, more raw and fissionable materials, a growing 
huclear Navy, and an expanding research and development program all of 
which have been urged by the Joint Committee...". 
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Rather the question relates to the purely practical consideration of 
whether - during its schizophrenic shifting from no clear initial policy 
vidance at all, to a major emphasis on the abstractions of a mythical 
ikilowatt race’, to a more detailed obsession over what contractor would 
build what reactor on what site - the Joint Committee has not been remiss 
in failing to provide the type of clear-cut policy guidance in the atomic 
power field which falls quite cleanly within the responsibility of the 
legislative branch. 


That such broadly formulated policy has been lacking is without 
question. As early as 1957, one of the Joint Committee's own study groups 
of reactor experts reported that the number one problem with respect to the 
nation's atomic power program stemmed from the fact that "we need clear-cut 
nationat objectives, both with respect to domestic and international develop- 
ment."©2 And, writing in 1960, ex-Commissioner Murray, certainly no critic 
of the Joint Committee, is forced to conclude, "when we examine the 
relations between the Congress and the Atomic Energy Commission, we find 
that (they)....actually leave many problems of policy-making unsolved... 
When we come right down to it, it is not easy to say precisely who makes 
atomic policy in the United States or how it is made. If one were to try 
to trace the making of a basic nuclear policy paenpgaraget © aig would probably 
get lost or give up before he had completed his quest."©3 


In fairness to the Joint Committee, it must be recognized that a 
variety of circumstances may have contributed to this labyrinth. The 
fact that the legislative and executive branches have been divided ona 
party basis certainly has had a basic bearing on the situation, as has the 
fact that the executive branch has generated, internally, much of the 
information upon which legislative policy in the atomic energy area must 
be based (although this latter consideration must be minimized in light 
of the Joint Committee's repeated claims that it keeps "fully and currently 
informed" on everything there is to know in the atomic energy area). 


In addition the question should be raised as to whether Congress 
did not expect too much when it first granted extremely broad discre- 
tionary powers to the Atomic Energy Commission and then named a single 
legislative committee to bear sole responsibility for both policing and 
promoting the program of this executive agency. The "Palfrey Report" on 
the AEC's licensing program raised the question as to whether it was wise 
for Congress to expect the Commission to both propote and regulate the 
atomic energy industry at one and the same time, and perhaps the question 
can here be raised as to whether it is wise to expect a single legislative 
committee to discharge similar potentially conflicting promotional and 
policing responsibilities. Finally, it must be emphasized that sloppy 
policy formulation is certainly not confined exclusively to the atomic 
energy program. As Professor V. 0. Key, Jr. has pointed out with respect 
to Congressional committees in general, “the interaction between legis- 
lation and administration, with the accompanying division of power makes 
it quite difficult to place responsibility for action or inaction...The 
continuing and inevitable attempts of Congress to manage the bysiness of 
administration diffuse responsibility and confuse the public." 5 


Yet the fact remains that the degree of diffusion and confusion 
of policy and programmatic responsibility which has characterized the 
JCAE~AEC relationship has been so pronounced that any objective observer 
must question the viewpoints, outlined at the introduction of this paper, 
that the Joint Committee is the answer of representative democracy to the 
Problems of atomic control; that all we have to do is create a joint 
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committee and all will be sweetness and light. For one fossible answer 
4S to why such sweetness and light has not prevailed, we must turn to the 
third area of investigation; that which involves the relationship between 
the Joint Committee and the Congress, itself. 


(3) Abdication of Congressional Responsibility 


It is difficult to describe the precise nature of the informal 
relationships between the Congress and any of its standing committees, 
ang especially so in an area as technically complex and historically 
security-ridden as that of atomic energy. Yet from time to time, the 
ynderlying forces which shape these relationships come to the surface, 
and in the case of the JCAE, one such occasion was when Representative 
Howard Smith, who is certainly not noted for his legislative meekness, 
called up the House Resolution on the Gore-Holifield acceleration bill 
for debate as follows; 


"T understand it is quite a controversial subject. The 
hitch in the bill is that there is violent disagreement 
between the Atomic Energy Commission, which is opposed 
to the construction of these reactors, and the Con- 
gressional Joint Committee on Atomic Energy, which 
promotes this bill and is in favor of it. 


"T have been unable to learn the merits of it, and I think 
you will*be unable to learn the merits, because none of 

us are scientists...I find myself, and I expect you will 
find yourself, in the very embarrassing position, however, 
of having to decide this dispute between the scientists 
and the Members of Congress...I think we were placed ina 
very unfortunate position, and I am extremely disturbed 
and disappointed that this rift has occurred between our 
scientists and our statesmen. I do not know how you will 
settle the proposition, but that, briefly, as I understand 
it, is the story that is before us." 66/ 


Representative Smith's remarks highlight the sense of almost complete 
submissiveness and awe that has characterized the approach of many Con- 
gressmen to the atomic energy field. During this same debate, for example, 
Representative Keith Thomson of Wyoming stated that “Congress has no 
business legislating in this field" because it lacked the information 

to direct the executive branch, and he added, potent gad I do not know 
enough about it to vote intelligently for the bill."97 


To a certain extent the Joint Committee's position in the atomic 
energy field is analogous to that occupied by the great majority of 
Congressional committees which attempt to dominate their particular 

areas of functional concern. Yet, as has already been noted, the Joint 
Committee does not regard itself as being the same as other Congressional 
committees, and certainly the unique degree of domination which it has 
exercised over the rest of the legislature on all matters atomic goes 
beyond that of the normal committee. Indeed, as one observer has noted, 
to a large extent, this Committee (has become), in effect, the Congress 
as far as atomic energy matters are concerned. "68 At least three factors 
appear to have been responsible for this development. 
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The first was the historically secret nature of the atomic energy 
rogram itself. Here certainly was the original factor which gave the 
joint Committee its legislative monopoly over the atom. As the Committee 
nas explained in one of its own reports, “its findings have had to be 
accepted by the rest of Congress...because the Committee has, of necessity, 
had to operate behind very strict security regulations."69 The effect 
nere was two-fold. During its formative days the Committee displayed 
considerable reluctance to share any data with the rest of Congress, and 
in this same period, the rest of Congress displayed a like reluctance to 
enter very deeply into a field where it was so obviously ill-informed. 

As regards the former point, "the Committee did not feel impelled to act 
ag a focal point for public or Congressional discussion of the atomic 
programe + It communicated very little with Congress as a whole in the 
early years..oin fact, the members relied almost exclusively on executive 
hearings. During 1947 only the confirmation hearings were open; in 1948, 
the Joint Committee's public sessions, five in number, dealt with labor 
problems at atomic energy installations. Only one Committee report went 
to the Congress, and it was of a rather tentative character. All in all, 
the Joint Committee felt that the program should be considered only by 
those who were privy to the program secrets." 


As regards the latter point, one need look no further than to the 
early appropriations hearings, which were the responsibility of the House 
and Senate Sub-committees on Independent Offices, to see the degree of 
Congressional bafflement with the more complex and secret areas of the 
atomic energy program. For example, in 1951, when the Commission requested 
over one billion dollars in its regular budget request and contract 
authority, “approximately 90 percent of the space in the printed House 
(appropriations) hearings...(was) given over to discussions concerning 
the correctness of a fee of $180,000 for the Roane-Anderson Company, a 
contractor operating the town of Oak Ridge for the Commission."/1 Ina 
similar vein, when Rep. Albert Thomas, chairman of the House appropria- 
tions subcommittee in charge of the AEC budget, asked the AEC Director of 
Military Application how the Commission intended to spend the $210 million 
it had requested for the 1950 weapons program, he was told that "the real 
breakdown on that begins in this secret volume". Mr. Thomas replied, “we 
will let you tell us what you think we ought to know and no more. We will 
not press you too hard on that." 


The second factor shaping the Committee's position of dominance has 
been that of its own philosophy with regard to atomic affairs. As one 
JCAE member has explained, the Committee was created to oversee the 
national atomic program "on behalf of Congress",/73 and in the process, 

"the Joint Committee has replaced the scrutiny that ordinarily 
follows normal government operations."/ Thus, growing out of its earlier 
position of a security-based monopoly, the JCAE forged a continuing 
philosophy of exclusive jurisdiction over all atomic affairs, whether or 
hot security considerations were of paramount importance. For example, 

as one national weekly explained in a rare burst of earlier criticism 
against the Committee's handling of the 1954 Atomic Energy Act, "the bill 
for revision of the 1946 Act was poorly prepared and tardily presented... 
The Committee went off on its own, held only (limited) hearings in June- 
July 1953 and in May-June 1954 and did ng submit its complicated 104 page 
Teport (to the Congress) until July 12." 


The Committee's position of complete domination of the more 
generalized aspects of the atomic energy program has been alleviated 
during recent years by the so-called "202 Hearings" which are generally 
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held in open session each year to receive information on the “development, 
growth and state of the atomic energy industry." Yet the very technical 
complexity of many of the issues discussed at these hearings makes it 
jifficult for the average Congressman to have any true understanding of 

wnat is at stake. In an interesting shift, the secrecy which characterized 
the earlier atomic information program is now giving way to an overwhelming 
jeluge of extremely technical data, with both developments being equally 
effective in preserving the Joint Committee's legislative monopoly, until 
today it is the Committee's unique technical specialization that places it 
"in an unmatched poss tian from which to project (itself) into the foreground 
of national politics."/ 


The Committee is, of course, fully aware of this fact. Like its other 
Congressional committee counterparts, the JCAE “has always been conscious 
and jealous of its own authority and has sought, from time to time, to 
expand the area of its influence."/77 An interesting illustration is to be 
found in a 1956 JCAE report in which the Committee stated that it "has... 
had to examine the operations of the Commission to see whether or not such 
operations came within the law since tere is no way the Commission's 
operations can be reviewed by a court."7 This is certainly a strange and 
misleading assertion for the Committee to make. Admittedly, while the 
secret nature of the _ atomic energy program prevented some earlier cases 
from going to court, 79 the more recent actions of the Commission have been 
subjected to the normal processes of law, as the late U.S. Court of Appeals 
(District of Columbia) 2-1 decision to set aside the provisional construction 
permit which the AEC granted to the Lagoona Beach fast breeder reactor 
sroup indicates. 90 


The Committee has been aided in securing its position of dominance, 
however, by the fact that such external excursions into the atomic energy 
program are quite rare. Actually, one of the chief sources of Committee 
power stems from the fact that the general public has displayed relatively 
little interest in, or understanding of, the great majority of atomic energy 
matters, and as a consequence, little public pressure has been exerted upon 
individual Congressmen to keep fully abreast of the less flamboyant atomic 
developments. Thus, when a floor debate does take place on atomic matters, 
it is largely limited to issues which transcend the AEC program, itself. 

The lengthy Senate filibuster on the 1954 Act, for example, revolved around 
three issues - public vs. private power, exclusive patent rights for 
licensees, and the Dixon-Yates contract ~ which only incidentally grew out 
of the atomic energy program, and which were comprehensible to all 
Congressional personnel whether or not they were well versed in atomic 
affairs. In a similar vein, it is interesting to note that, despite its 
dominant position, the Joint Committee has been quite unable to get many 
of its more grandiose power programs, such as the Gore-Holifield proposal, 
through Congress when the Administration has elected to publicly fight 
against them, and when such measures involve large budgetary implications 
which are quite readily comprehensible to economy-minded Congressmen. 


The third basis of JCAE influence arises from the fact that the 
Committee is a joint committee, the only active joint committee which 
exercises continuous surveillance over a specific function area of 
executive operations. The advantages of this position are obvious. 

As Cavers has explained, "its special competence and authority and its 
currently informed! staff have given (the Committee) an unusual ability 
to put pressure on the executive."91 Likewise, these factors have given 
the Committee unusual ability to put pressure on the legislature. Spared 
the inter-cameral checks and balances which limit the authority of the 
lormal Congressional committee, the JCAE has been able to serve as the 


e 
wee 
hab 
4 


single legislative and authorization focal point for Congress on all 
atomic matters without any further possibility of legislative appeal. 

the degree Of bicameral continuity and leadership which the Joint Com- 
mittee has been able to secure from this errangement (e.g. some Committee 
members such as Senators Jackson and Lyndon Johnson shifted from the 

House to the Senate branch of the Committee after being elected to the 
Upper Chamber), has given the Committee a unique opportunity to exert its 
domination over both the executive and the legislative branches. In the 
words of Messrs. Anderson and Ramey, “the tenure cf meny of its senior 
members goes back to the original Joint Committee appointments in 1946, 
and several other members number eight or ten years of service. This is- 
in contrast with the Atomic Energy Commission which cugrently (i.e.1959-60) 
has four new Commissioners and a new General Manager ."92 


Thus, the Joint Committee is able to avoid the frustrations and 
delays which accompany the more normal in-fighting between House and 
Senate committee counterparts. However, by this very fact, it enjoys 
an immense amount of power above and beyond that of the normal committee. 
In effect, as Harold Greene has noted, “a five-man Commission operating 
on a majority basis provides some measure of democratic control of policy 
development, but even assuming that the AEC and the Committee dealt at 
arms length, it would mean at best that the closed-door decisions of a 
five-man Commission would be subject to Legisigtive review only by, in 
effect, an eighteen-man closed-door Congress." 2 


In essence, by virtue of its ‘expertise’ and complete control of 
information, the Joint Committee has carved out a distinct area of 
governmental activity and said, ‘hands off; this is our responsibility.' 
Under today's Congressional committee system such action is not, in and 
of itself, an unusual development. The complicating factor becomes 
apparent only when the JCAE philosophy is superimposed upon the unique 
environmental factors - the secrecy, technical complexity, widespread 
public apathy, and the Committee's extreme position of legislative 
monopoly - which have characterized the atomic energy program. 


The majority of committees - Foreign Affairs, Agricuiture, Armed 
Services = usually adopt a similar attitude of expert familiarity with 
their respective areas of responsibility, an attitude which signifies 
adesire on the part of these committees to guard their given or assumed 
prerogatives. Yet once such committees report to the Congress proper, 
widespread = and often spirited - debate generally ensues. There is, 
in effect, enough Congressional and public familiarity with, and interest 
in, the given area under consideration to induce an active expression of 
general legislative scrutiny. By and large, such has not been the case 
in the atomic energy area. 


Thus, the dilemma becomes readily apparent. In a Congress already 
overburdened with complex problems which touch upon every aspect of 
domestic and international life, much can be said for the establishment 
of a single group of legislative experts to serve as the Congress in a 
complicated and confusing scientific and technical area of major concern. 
Yet, through this process, Congress is transferring a tremendous amount 
of power to a small and select group; power which can be used for evil, 
as well as for good; power which can be used incompetently, as well as 
competently. 


Since this analysis has concentrated upon the potential limitations 
of the joint committee device, it has been necessary to highlight some 
of the more negative aspects of the JCAB's operations and ignore the 
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positive contributions which the Committee has made to the nation's atomic 
energy program. Yet the aim of this paper has not been to discredit the 
Joint Committee, but rather to raise some basic questions concerning its 
role, and effectiveness, as a legislative devices 


What are the proper limitations on the authority of the 
Committee with respect to its particular area of executive 
concern; with respect to related executive departments and 
agencies? 


Is it desirable or justifiable for the Committee to assume 
responsibility for the detailed administrative direction of 
an executive program, or to require case-by-case scrutiny 
of individual contract actions, domestic and foreign, 
growing out of this program? 


In technically complex and/or highly sensitive areas of 
government operations where Congress feels it necessary to 
grant broad discretionary powers to an executive agency, is 

the joint committee device the most effective way to monitor 
such an agency? If so, is it reasonable to expect a single 
legislative committee to bear sole Congressional responsibility 
for both promoting and policing the agency's program at one 

and the same time? 


Finally, is it justifiable for Congress, under any circun- 
stances, to abandon the normal bicameral arrangement and 
abdicate responsibility to any one legislative committee 
for a vital area of national policy without the possibility 
of further appeal and review by other informed legislative 
groups? 


Perhaps the nation's atomic energy program is stronger today because 
of the existence of the Joint Committee on Atomic Energy. Yet this 
speculation should not be accepted as a foregone conclusion. To the 
extent that this paper serves as a stimulant to further critical 
analysis of this unique legislative mechanism, it will have fulfilled 
its purpose. 
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APPENDIX II 


THE JOINT COMMITTEE ON ATOMIC ENERGY 
(86th Cong., 2d Sess., 1960) 


Chairman: Sen. Clinton P. Anderson (D. - N.M.) 
Vice Chairman: Rep. Carl T. Durham (D. - N.C.) 


Senate 


Richard B. Russell 
John O. Pastore 
Albert Gore 

Henry M. Jackson 
Bourke B. Hickenlooper 
Henry C. Dworshak 
George D. Aiken 
Wallace F. Bennett 


Chet Holifield 
Melvin Price 

Wayne N. Aspinall 
Albert Thomas 
James E. Van Zandt 
Craig Hosmer 
William H. Bates 
Jack Westland 


Executive Director ~ James T. Ramey 


Subcommittees 


Agreements for Cooperation - Senator Pastore (Chrm.) 


Legislation - Rep. Holifield (Chrm.) 


Raw Materials - Senator Gore (Chrn.) 

Security - Rep. Thomas (Chrn.) 

Community Facilities -- Rep. Aspinall (Chrm.) 
Military Applications - Senator Jackson (Chrn.) 
Research and Development - Rep. Price (Chrn.) 


Radiation (Special Subcommittee) - Rep. Holifield (Chrm.) 


a 
(D. - Ga.) (D. - Calif.) 
- - Ill 
= (D. - Tenn.) (D. - Colo.) Be 
2 
(D. Wash.) (D. - Texas) 
R. Iowa ) (R - Pa. ) 
(R. - Idaho) (R. - Calif.) 
(R Vt R M 
(R. Utah) (R. - Wash.) 
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THE SUPREME COURT AND “THE MOMENT OF TRUTH" 


Carl Brent Swisher 


The Johns Hopkins University 


This annual ceremony of our non-partisan Association is being 


held at a time when most political scientists are preoccupied with 
the events of a fateful national election. To avoid any implications. 
of partisanship, it seems best on this occasion to eschew politics 
in the conventional sense and to concentrate on institutional analy- 
sis not applicable to the current conflict. This discussion will 
therefore deal with the Supreme Court and with the Court primarily 
as an institution, rather than with problems of changing personnel 
or the political implications of particular decisions, It will 
assume that institutions are important in terms of their intrinsic 
nature and that the kind of institution to be used for a particular 
governmental task depends largely on the kind of task to be per- 
formed, with room for exceptions in exceptional circumstances. So 
it is that the Court will be presented not in isolation but as a 
part of the judicial system at whose apex it stands, and will be 


discussed in terms of the assumptions which lie back of and dictate 


its rituals, routines and procedures, and which have a great deal 


to do with determining its efficacy for the tasks allocated to it. 


Because analysis of hallowed institutions and ritualized per- 
formance is often incorrectly identified with the expression of 
hostility or disrespect, with only deference permitted on the part 
of him who would leave the ritual or the institution with the stature 
it had when he approached it, it is emphasized that the purpose here 


is not to attack or to disparage but to analyze and to encourage 


1. 


43 
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further analysis, with creative ends in view, Political séténtinks 
as critics of all aspects of government have an obligation to do more 
than merely defer where our courts are concerned, even at the risk of 
the dispelling of halo, but it behooves them to make clear their ends 
and aims in order to avoid misunderstanding. The intent in this dis- 
cussion is to highlight the intellectual procedures involved in the 
hybrid sbbtOreneee of deciding cases and at the same time shaping 
the development of law, with an invitation to discriminating thought 
about the judicial process as distinguished from legislative and 
executive processes in American government. 

A further intent is to express enthusiasm for the efforts of 
those of our profession who are likewise deWwing into institutional 
subject matter. Political scientists, in order to deal effectively 
with the materials of the judicial process, must look at the process 
for what it traditionaliy has been and for what it is at its core, 
and not merely for what it is at its periphery, as we have too often 
done, To state the point negatively, we must not assume that the 
judicial process is “merely politics," unless we are willing to de- 
fine “politics"™ with such breadth as to deprive it of much of its 
precise meaning or of its meaning as held in popular understanding. 
Particularly we must not define the judicial process as merely poli- 
tics and then, as did the author of a much-discussed work a few years 
ago at one of our annual meetings when goaded for definition by some 
of our colleagues, define politics as "shenanigans." The work of 
the Supreme Court clearly involves politics, and at times politics 
in the form of “shenanigans,” but it involves a great deal more, 
and the “more” as well as the politics is subject matter for poli- 


tical science, 
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I 


Along with such other characteristics as it may incidentally 
possess, a court in our judicial tradition is an institution which 
determines the facts involved in particular controversies brought 
before it, relates the facts to the relevant law, settles the con- 
troversies in terms of the law, and more or less incidentally makes 
new law through theprocess of decision, Over the centuries of parr ets 
American history our judiciary has been developed and geared to this 
process so that it has an integrity or integratedness peculiarly its 
own. In particular it has a mode of informing the minds of the re- 
sponsible officers -- in this instance the judges -- which is 
unique and which must be kept in sharp focus in any attempt to esti- 
mate the capacity of a judiciary to perform competitively in the gra} 
areas which lie ‘ieee it and institutions which are primarily leg- 
islative or executive, Our profession has analyzed backwards and 
forwards and at various other angles the rituals and procedures and 
particular proceedings whereby legislative bodies and executives and 
administrative organizations arrive at decisions and carry those de- 
cisions into effect. Over against such studies we nee to portray 
the methodology calculated to exclude from the decision-making proce: 
things irrelevant and therefore corrupting, as antiseptic practices 
in our hospitals ward off invasions of germs, and to bring judicial 
minds to the peak of concentration needed for the right decision of 
the case at hand, 

Tracing all the way back through the Anglo-American legal tradi- 
tion and into our Roman law heritage as weil,” we note that the basi<« 
structure for informing the judicial mind and bringing it to the pea} 


of decision -- and this includes the mind of the jury where the jury 
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is a component part of the court -- has been what lawyers call the 
adversary proceeding.~ The court determines rights, or guilt or 
innocence as the case may be, only after the case has been shaped 
into a clash of opposites, and usually only after counsel, by means 
of briefs or oral arguments or both, have engaged in trial by combat 
for the illumination of the mind of the court. 

Part of our difficulty in getting at the merits and demerits and 
the peculiar significance of the trial by combat in the court room 
lies in the reticence or the inarticulateness of judges and other 
lawyers with respect to it. It has been said that in conferences on 
professional ethics between lawyers on the one side and philosophers 
and theologians on the other the “adversary system" was the place 
where communication broke down, Law students have been found to be 
disturbed by it and unable to articulate its proper limits. It is 
admitted that “the legal profession is itself generally not very 
philosophic about this issue."° This lack of articulateness on the 
part of the legal profession about the ends and aims and achievements: 
of the adversary proceeding is a matter for regret, ont it consti- 
tutes a serious handicap for those who would appraise it not merely 
as a device for deciding cases but also for defining and developing 
the pattern of the law. 

While an saetieucies thousands of years old is not necessarily 
to be judged in its current operations by what it was moe ag>?>, some 
further reference to history may be helpful for contemporary appraise 
Deeply entrenched in the minds of our forefathers was the conviction 
that the gods, or the one God as the case might be, intervened in 
the trial to bring victory to the right. We know that the Normans 


confidently relied on professional champions who fought for rival 
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claimants, with the verdict going to the claimant whose champion de- 
feated his opponent. Theodore Plucknett notes in his history of the 
common law that when in this period one person brought a criminal 
charge against another, the accuser and the accused fought in person, 
with grim result. “it was deadly; if the defeated defendant was not 
already slain in battle he was immediately hanged on the gallows 
which stood ready."@ 

Over the centuries we have moved a long way from the type of 
trial wherein the hand of deity was supposed to determine the balance 
in competitions of brute strength and cunning. Courts, by themselves 
and with the aid of legislatures, have developed and refined pro- 
cedures to shape the course of combat between opposing counsel in 4 
civilized society. During the early years of American history the 
system of common law pleading held with many judges a papi not 
unlike that accorded to the Supreme Being. “General rules will 
sometimes appear harsh and rigorous,” said Chief Justice Kent in 
1806, “but I entertain a decided opinion that the established prin- 
ciples of pleading, which compose what is called the science, are 
rational, concise, luminous, and admirably adapted to the investi- 
gation of truth, and ought, consequently, to be very cautiously 
touched by the hand of innovation,"” The rules of procedure became 
so intricate and required so much technical knowledge on the parts 
of judges and counsel as to lead to the suspicion that they often 
did little more than contribute to the playing of intricate games in 
the court room and had little more to do with justice than earlier 
displays of physical prowess, A movement for the codification and 
Simplification of procedure swept away a great mass of technicali- 


ties, Yet half a century after Chief Justice Kent's paean of praise 
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had been voiced, Justice John A, Campbell approvingly echoed his 


words.” 


Although the technicalities of common law pleading gradually 
yielded to legislative and judicial simplification, the basic pattern 
of trie’ ie combat between counsel for opposing interests, with 
judicial supervision, remains to this day so firmly entrenched that 
it is hard for Americans to think of trials according to any other 
pattern, In a case decided in 1947 Justice Jackson declared that 
"a common law trial is and always should be an adversary proceeding." 
He contended that "discovery,"a device in the new rules of civil pro- 
cedure to bring about early disclosure of facts’ to promote the early 
sharpening of issues, “was hardly intended to enable a learned pro- 
fession to perform its functions either without wits or with wits 
borrowed from the adversary,"® So it is that the battle between 
counsel, though not of physique but of wits, remains nevertheless a 


battle, Although when the trial is ended opposing counsel may com- 


panionably head together for the closest bar or restaurant and 

demonstrate the warmest friendship, during the course of the trial 

itself they oppose each other with all the skill at their command, 
Since this clash of opposing forces is an essential ingredient 


of court room performance, it behooves us to inquire more fundament- 


ally into the part played by counsel. A distinguished federal dis- 
trict judge has said that "The elementary and cardinal rule for all 
trial counsel in all cases is thorough preparation for both sides as 
to the facts and the controlling law."? Justice Frankfurter has re- 


2 marked that lawyers should be “experts in relevance ,"?° An author 
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7. 
on appellate advocacy contends that the basic responsibility of the 


advocate is “to present the law and the facts of his particular case 


so that the court will know what the controversy is about, and will 


ea He illustrates the latter clause by 


want to decide in his favor. 
a comment of Chief Judge Benjamin N. Cardozo, of the New York Court 
of Appeals, who, having listened to an argument by Charles évans 
Hughes, was heard to say, “How can I possibly decide against this 

In other words, the obligation to present the facts and the law 
of the case is hyphenated with the obligation to win the case, even 
though as a matter of fact this obligation can be fulfilled in each 
case with respect to only one of the parties. Counsel is in a tech- 
nical sense an officer of the court as well as a professional em- 
ployee, and he may sense the possibility that the decision of his 
case may vitally affect the law of the future, but his first alle- 
giance is nevertheless to his client, whether a person, a corporatior 
Or a government, and he must win a victory for his client if the vic- 
tory can be won through the rituals of court room performance. 

How do we justify in modern times the support by government of 


a highly ritualized trial by battle of wits as a device of determin- 


ing law and facts and the rights depending on them? For the most 


part we justify it by using it and not talking about it. It is doubt 
ful whether we confidently assume that God intervenes to clarify the 
thinking and give fluency to the tongue of the counsel who represents 
the side on which God wants the victory, although it may well be that 
a sense of rightness as well as a desire to win may serve the cause 
of a client. The trouble with this assumption is that it may aid at 


the same time both counsel and both clients, for presumably rare is 
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the advocate who in the course of his advocacy does not persuade him- 
self that right is’ on his side, 

But we presumably rely more heavily on a different factor, the 
stimulus of self interest on the part of each litigant. At stake is 
likely to be the life, or liberty, or property, or authority of the 
client. For the purposes of each case, counsel absorbs into himself — 
the sense of need for victory. This for him is not just any case, 
this is not just any situation in which men are involved in molding 
the law of the future, It is a case which he for personal reasons 
has to win if victory be possible, whatever the fate of the opposing 
advocate who from his opposing position feels exactly the same way 
about it. We seem to assume that demonstration of the depth of 
caring, which derives from the depth of personal interest, will best 
inform the court as to the law and the facts, and produce the best 
decision, 

And what of the position of the judge? He is of course, among 
other things, a referee between the warring counsel. Charles P, 
Curtis recorded the anecdote of two prizefighters who stood in the 
back of a court room where Chief Justice Lemuel Shaw was presiding. 
“Christ, what a referee!", one of them is sai to have remarked in awe 


13 


and admiration, As a referee the judge's conduct is supposed to be 


of the essence of neutrality. A distinguished Italian commentator 
has said that 


When he is deciding a case the conscience of the judge 
should be like a blank page on which the episodes of his 
private life have left no mark; his extra-judicial knowl- 
edge and experience may be present only if they lose their 
episodic significance and assume a broader and more serene 
social significance, thus turning themselves into “maxims 
of experience” and becoming part of his general culture,.14 


9. 

It would therefore seem that the judge is asked to perform at 
one and the same time in dual capacities. He is to be active and 
alert as a referee in keeping counsel performing within the rules of 
the game, and utterly passive with the potentialities of a tabula 
rasa for the recording of reasoned arguments. He is the referee and 
the recorder, and then, finally, the engineer of the decision, It is 
through the clash of opposites in the form of reasoned arguments of 
counsel, of arguments perhaps impassioned but with passion held unde) 
discipline, that kis aki is brought to the climax of decision, of 
completion, of dynamic insight -- to the “moment of truth," The 
combat waged before him brings his mind to the synthesis of diverse 
elements, to the arrangement of relevant materials, to the point of 


¢15 which marks 


reaction to the situation as a whole, to the gestal 
the totality to be derived from the process of the trial. The deci- 
sion copes with the controversy between the parties, and goes beyond 
the settlement of the controversy to some degree of restatement of 


the law. Yet it is to be remembered that this restatement is likely 


to be structured not in the form of a legislative enactment but in 


terms of the controversy involved, and conditioned by the formal 
issues of the proceeding as framed by the pleadings and otherwise, 
The decision gives us law, but it is law of a peculiar earthiness 


which follows the configurations of the case before the court, 


III 
About the climactic process of making judicial decisions as 
above outlined there is something intriguing for those of us not 
technically of the legal profession but nevertheless concerned with 


the making of intellectual syntheses in this and other fields. We 
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know that there are many modes of achieving such syntheses, some of 
them stemming from careful design and others from the invoking of 
accident or of laws beyond our ken, from surrender to the unknown 
workings of the unconscious, Some syntheses are the product of 
grueling and perhaps uninspired labor, others of alternating periods 
of work and relaxation, Some arrive to the accompaniment of the 
scrape of a razor, and others amid or after restful sleep. we know 
that results are in part the product of self conditioning. For ex- 
ample, if we learn ae work effectively ina particular room and amid 
particular conditions, we may find it unrewarding to try to work 
elsewhere, | 

So it is that, even without the proof supplied by centuries of 
judicial experience, we can comprehend the fact that the judicial 
mind can be trained to do its best work amid the competitive and yet 
disciplined proceedings of the court room. It seems entirely plaus- 
ible that judges might learn most effectively to grasp the facts and 
law of particular controversies and arrive at "right" decisions améd 
the heated clash of argument between opposing counsel, and that the 
imprint on the mind made at the time of the argument should carry 
over. to the task of writing opinions at some later date. Although 
the sublimation of war to the death down to the level of precisely 
controlled verbal clash between dapperly dressed counsel may seem to 
import methodology into the present from the depths of antiquity, we 
are familiar with parallels in other fields. The court room trap- 
pings suggesting superior dignity and aloofness and righteousness 
on the part of enrobed judges may invite atheistic disapproval, but 
here again we have ample parallels in other fields, so that complete 


alienness can hardly be claimed, Furthermore, for all the periodic 
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denunciation of judus-maas law and government by judiciary, we are 
aware Of the fact that no two cases are ever exactly alike and that 
judicial decisions based on precedents must inevitably make such law 
as is required to fill the gap between the old and the new, between 
the previously decided case and the case now at hand, Here again 
judicial experience has ample parallels in the unfolding of experi- 
ence in other fields, 

Indeed, once we have come to accept judicial institutions for 
what they are in their own terms, those of us who are concerned about 
the relations of these institutions to other institutions of American 
government are apt to raise most of our questions about the judicial 
process in terms of its changing areas, where there are growing 
resemblances between it and other processes of government, with ten- 
dencies toward modification of the adversary proceeding as known to 
our legal tradition, We find that changes are taking place in the 
process of proving the facts upon which decisions are to be based. 

We find in the Supreme Court a measure of confusion of adversaries 
through admission of counsel or on briefs of additional parties as 
"friends of the Court." And we note particularly as to the Supreme 
Court that the very process of creating multiple-judge appellate 
courts with jurisdictionprimarily over questions of law tends to 
dilute or move away from the adversary proceeding as practiced in 
courts of original jurisdiction, 

For the finding of facts, our traditional method has been to do 
so by examining and cross examining witnesses who are sworn to tell 
the whole truth and nothing but the truth -- and who often leave the 
witness stand with a sense of guilt because the interests and strateg 


of opposing counsel have made it impossible for them to tell the whol: 
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truth or the truth without distortion. This process, along with the 
use of sworn written testimony in some kinds of cases, still provide: 
our basic method, But changes are taking place in that in some 
jurisdictions we are now invoking scientific tests of breath and 
blood, and lie-detector tests, with confusion in the law as to the 
extent of admissibility of new forms of evidence, We are vaguely 
aware that some form of narcoanalysis may in the near future become 
a much more accurate mode of getting truth from witnesses, whatever 
may be the constitutionality of its use, and our courts are yielding 
gradually to the presentation of a measure of expert opinion which 
from the layman would be rejected as mere hearsay.?® Outside the 
area of the trial itself, in the field of sentencing and clemency, 
most facts are determined by means other than the formal adversary 
proceeding, with full judicial approval. A great deal that goes on 
in these areas requires careful observation, 

As for the problem of parties in cases reaching the Supreme 
Court, many of these cases involve public considerations so vast as 
to dwarf the interests of the formal litigants. If in such cases 
the decision is to be the product of the clash of arguments between 
opposing parties, the minds of the judges may be most inadequately 
informed about the public is:ues as distinguished from the private 
issues involved, It cannot always be assumed -- as Charles A. Beard 
once wryly phrased an assumption of free enterprise -- that the 


maximum of selfishness produces a maximum of public good. Instead 


the public good may go by default while the immediate interests of 
| 17 


one of the two contending litigants are served, 
The public interest, it is true, and other interests not direct 


ly involved in the litigation, can sometimes be protected through 
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intervention by so-called “friends of the Court." The practice is 


one Of long standing. The Solicitor General may be asked to interver 


in Supreme Court cases on the part of the government, or he may inter 


vene on his own initiative, although the reins are held tightly and 


he may be denied the privilege of participating in oral argument,?* 


The American Civil Liberties Union files briefs in many cases in its 


field. So do labor unions. The National Association for the Ad- 


vancement of Colored People virtually supplants the nominal litigant: 
19 


in the handling of key cases involving race issues, The American 


Newspaper Publishers Association rushes to the defense of the free- 


20 


dom of the press, 


The vital question is as to how far the Court and the government 


should go in permitting the intervention of additional parties, In 


1949 the huge number of propagandist interventions in cases involving 


communist activities led the Cupreme Court to restrict the scope of 


intervention, or rather, led the Court to remind the Solicitor Gen- 


eral that briefs as friends of the Court could be filed only with 


consent. For a time thereafter that official virtually closed the 


door on intervention in government i, whereafter members of the 


Court persuaded him to reopen it slightly, and the Court reserved to 
22 


itself also a measure of discretion, 


The important item here is 


evidence of disagreement on the Court as revealed in a protest by 


Justice Black against restriction on briefs by persons not actual 


litigants. “Most of the cases before this Court," he wrote, " in- 


volve matters that affect far more people than the immediate record 


parties, I think the public interest and judicial administration 


would be better served by relaxing rather than tightening the rule 


against amicus curiae briefs,' 


ne 
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For this discussion the significant point here is that to the 


extent to which the briefs of non-litigants are received, and par- 
ticularly that participation in oral arguments is permitted, cases 
drift away from adversary proceedings in the traditional sene and 
become three-cornered or acquire more corners than three, and to take 
on some of the characteristics of committees and legislative bodies 
rather than of courts, Indeed, when judges participate as widely in 
the dkeeuuiaes of the cases aes they sometimes do, and when multiple 
briefs are received or arguments permitted, the judges and counsel 
tend to merge in committee, though of course with decision in the 
hands of only the judicial portion of the committee, If committee 
discussions are to be the source not merely of particular decisions 
but also of the law of the future, it becomes a matter of concern 
whether the effective agency should be a committee in court or a com- 
mittee of the legislature, or a legislature itself, 

The matter is even more complicated than this. As they have 
been permitted to reduce the Court's docket to the cases deemed most 
important and have been provided with professional assistance, mem- 
bers of the Supreme Court have been able to do extensive additional 
research into legal materials and adjacent factual background to sup- 
plement the briefs of counsel, Counsel in the famous Myers case, 
for instance, decided in 1926, expressed amazement that Chief Justice 
Taft had been able to find much relevant material not discovered by 


counsel,?° 


It has been said of Justice Brandeis, originator of the 
“Brandeis brief," that even when briefs were not inadequate, he 
“treated them only as a starting-point for investigation,"?® Other 


justices similarly range widely in the search for material, 
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That being true, we are left with the question as to the extent 


to which the adversary proceeding either is or ought to be the source 
of the specific decision and also of the frontier statement of the 
law. Is the ritual of argument before the Court one of shadow- 
boxing, as well as sometimes in the nature of the meeting of a com- 
mittee? d#ould putting blinders on the Court by holding it to briefs 
and public arguments of actual litigants as the sources of decision 
be desirable in that it preserved the integrity of the adversary 
proceeding, or would it be disadvantageous in that it protected a 
proceeding no longer adaleee to our needs where public as disting- 
uished from private interests are concerned? On the other hand, if 
we must convert judges into members of committees composed of judges 
and counsel and into searchers and supervisors of research, are we 
distorting a traditional institution to perform a function that might 
better be performed by the legislature? These are legitimate and 
important questions for political scientists and for citizens gen- 
erally, 

Part of our difficulty in dealing with such matters lies in the 
fact that, however sharp and clear may be the posing of adversaries 
in courts of original jurisdiction where the facts as well as the 
law are to be determined, in appellate courts, which decide primarily; 
questions of law, the adversary character of the proceeding sometime: 
seems to dissipate and the adversaries themselves at times seem vir- 
tually to disappear. To illustrate by a single case with which many 
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of our profession are familiar, that of Adamson v. California 
cided in 1947, the Supreme Court there pretty much lost sight not 
only of the widow with a penchant for public display of jewelry who 


had gotten herself murdered but also of the defendant, a Negro with 


bet 
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the quaint name of Admiral Dewey Adamson, who had a highly efflores- 
cent criminal record and hobbies which included collection of the 
tops of women's stockings.-° Here the Supreme Court as a whole was 
primarily concerned with whether the Fourteenth Amendment gave pro- 
tection against self incrimination in a state court. Beyond that 
point, Justices Black and Frankfurter used the case as a medium for 
waging 6 decttinsins battle over the extent to which the Bill of 
Rights was applicable to the states and over the merits of natural 
law reasoning, with Justice Black wielding a collection of historical) 
materials to make his point, much after the fashion of assembling 
strictly legal materials in such a way as to contribute to a previ- 
ously selected legal cofclusion,* © Although the case provided the 
occasion for pliveidh ten of a judicial controversy which had been in 
ferment for some time, there is no reason for thinking that the jus- 
tices, in this case as in many others, got much help for their in- 
tellectual product from the connection with the defendant under the 


death sentence, 


IV 

‘it is well here to reemphasize the point made in the beginning, 
that political scientists should study the Court in terms of its 
basic institutional pattern and reappraise from time to time its 
relation to the other branches of our government. In doing so we 
must realize that the “moment of truth" to be achieved by a group of 
nine men may come very differently and with far more difficulty than 
when it must seus only to one judge sitting alone. Among the nine 
appellate judges, one may get his illumination primarily from the 


Oral argument, another from the briefs, another from the discussion 
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in conference ,another from independent research, and still another 
from conversation with his law clerk or gossip with his secretary, 
But if perchance each has received from some source his own individ- 
ual illumination, there remains the task of getting the synthesis, 
the gestalt, the totality of intellectual creation on the part of the 
group as a whole. hiuch more than it represents the individual judge 
sitting alone in the court of original jurisdiction, the appellate 
Court of nine may resemble the committee structure wherein men talk 
and talk, from diverse angles, until finally light dawns in the mind 
of a possibly self appointed spokesman and he launches forth with a 
statement acceptable to a majority of the group, It may be a long, 
long route from the arguments of opposing counsel to the synthesis 
finally achieved, 

Does the decision remain nevertheless the product of the adver- 
sary proceeding? If it is so denominated, we must still remember 
that resemblance of the modified adversary proceeding to a parlia- 
mentary proceeding raises questions whether the law made through the 


decision should not more properly be made by an overtly legislative 


body, or even by a constituent assembly. For all the fact that it 


decides cases as cases, it is also notorious that the Court makes 


and announces public policy. The policy may be good or bad -- that 


for the moment, though for the moment only, may be treated as an 
irrelevant matter, Take the policy, adopted in various degrees by 
various justices, of giving special protection to civil liberties, 
With the insight of a poet, Robert Frost has noted that to the ex- 
tent of its vunanik of such a policy the Court ceases to serve as a 
referee and becomes a handicapper, "No referee, no umpire, has a 


right to be a handicapper., He has no right to say the underdog needs 
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"30 Responsibility for special protection, whether 


a little help, 
for the upper dog or the underdog, he contends, is for the handicap- 
per, and belongs not to the Court but to Congress and the President, 

At this point we are compelled to mingle with the discussion of 
institutions some appraisal of the kinds of policy being made by the 
judiciary on the one hand and by the other branches of the government. 
on the other, ta bee governmental system a court operates within a 
safety zone only so long as it adheres to its rightful sphere of 
operations, the decision of cases and the incidental -- clearly in- 
cidental -- making of interstitial law. hen, in the language of 
ir. Frost, it takessides and becomes a handicapper rather than a 
referee, it invites the public wrath poured out on some such occa- 
sions. If it sisioiins sufficiently partisan it destroys the prestige 
from which derives its judicial potency and jeopardizes itself as a 
court as well as a policy-making agency, 

On the other hand, it is likewise true that in a democracy no 
institution exists merely to fulfill its own destiny, whether as a 
court, or a legislature, or an executive, It exists only to serve 


the people, doing so to the fullest extent possible under the Con- 


stitution and laws. The ultimate ends of society are more important 
than the pattern of any institution, and it is essential that those 
ends be served, even though the service is rendered only with con- 


siderable “play at the joints" among the several branches and in- 


struments of the government, One of the major ends of our society 
is the maintenance of a regime of liberty as far-reaching as can be 
maintained dit bint incurring the penalties of internal disorder or 
external danger. So it is that if in recent years the fupreme Court 


has gone to the outer fringes of judicial authority for the 


j 
a 


19. 
preservation of liberty, we should appraise its performance not merel 
in terms of an idealized conception of a court but also in terms of 
the performances of the other branches of the government in the same 
field. Nature abhors a vacuum, we need to ask what degree of ideali 
tic leadership ‘cms been provided by Congress in this area, what, to 
take a single example, did the Senate do about Senator hcCarthy, ex- 
cept censure him ber violating the rules of the club -- and doing 
even that only after he had been publicly discredited anyway? As 

for the executive branch, where and to what extent, to take a single 
issue, has it taken the lead in defending broadly the rights jeopard- 
ized by race prejudice, instead of waiting for the application of 
judicial pressure? w#Wherein during the last quarter of a century has 
it provided effective leadership for public opinion for the reshapin; 
of benighted attitudes? and wherein, to shift to still other areas 
of responsibility, have we seen an invitation to greatness either in 
state legislatures or among our governors? 

Answers to these questions may well explain such judicial en- 
croachment as may seem to exist. True, the salvation of democracy 
does not lie in having a judiciary protect us against ourselves. In 
a democracy the democrats must either rule or forfeit their birth- 
right, and democracy implies leadership as well as slavish surrender 
of putative leaders to mass sentiment. The legislative and execu- 
tive branches yield too much to the pressures of the hour, to the 
polls professionally or individually taken, to the beckonings of ex- 
pediency, and seek too seldom within their own modes of operation 
the “moment of truth" that comes from the concentration of the cap- 
acity for thought and leadership on the part of elected representa- 


tives, While courts need watching, with praise and blame as the 


: 
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situation may require and in any event with penetrating and illumin- 
ating analysis, the tendency toward default of creative leadership i 
more glaringly abpavent in the other two branches, with consequent 
invitation to judicial encroachment to fill the vacuum, There are 
obvious limitations on the rightful scope of the adversary proceedi1 
as a device for achieving syntheses in the field of public policy, a 
distinguished from the mere decision of cases. But comparison of 
Supreme Court performance in recent years with that of legislative 
and executive branches, both in the federal government and in the 
states, invites drastic refurbishing within the political branches 
rather than extensive curbing of the power of the courts. Better 
understanding of the inherent nature of the judicial process, 
coupled with courageous assertion of democratic leadership where 
such leadership belongs, may well provide all that is needed in the 


way of limitation on the scope of judicial power, 
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NATIONAL STRATEGY AND MILITARY TECHNOLOGY: 
TOWARDS THE REFORMULATION OF THE PROBLEMS OF CIVIL-MILITARY RELATIONS 
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Legislative Reference Service, Library of Congress 


Prepared for delivery at the 1960 Annual Meeting of The American Political - 
Science Association, New York, Statler adalat Hotel, September 8-10, 1960. 


The traditional approach of American scholars to the subject of. 
civil-military relations is marked by an extraordinary concern for 
the inherent dangers to liberal and democratic government which 
exists in the organization and employment of military power. Unfor- 
tunately most scholarly attention has been directed to the wrong 
setsof problems. They are wrong, in the sense.of being misdirected, 
because the underlying assumptions concerning the military forces 
of a state have been drawn from Europeant rather than American 
experience end they persist because of a deep-seated anti- 
militearist bias which tends to reject military power as a 
fully legitimate aspect of a democratic political system. 


The shibboleths which abound today in lay and professional 
discussions of civil-military relations identify fairly remote 
dangers to ovr democracy as the central issues: they warn of 

the erosion of civilian control of the military;* they caution 
against the growing influence of the military in public affairs; 
they foresee the rise of a militaristic society in the midst of 
what are considered heavy armament programs. Within this tradi- 
tional framework of civil-military relations one is likely to 
ask if the military enjoy an unduly prominent role in the 
political processes of our society, if the role of force is 
perhaps over-emphasized by the military, if the civil authorities 
are actually in control-~in short, if the military profession and 
‘militery considerations are becoming so influential that either 


democratic values or prudent national policies (or both) are in 
jeopardy. 


These questions are appropriate ones if the dangers of 
militarism are real, but I would argue that the traditional 
approach grossly overestimates the possibility of misuse of 


+ That is, from societies with an aristocratic heritage, seperete 
2 military castes, and authoritarian traditions, 
"The military" is used throughout in reference to the professional 
officer corps and the armed forces under its command, 
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military power in this country. Exaggeration of the problem of 
incipient militarism leads one to neglect other aspects of civil- 
military relations which are much more important to the security 
of the nation. In the discussion which follows an attempt is made 
to place the subject of civil-military relations within the per- 
spective of modern warfare. Although military power is widely 
recognized as an instrument of policy, the revolution in military 
technology which we are now experiencing and the strategic impera- 
tives which have arisen as a consequence of this revolution have 
made the political utility of the military resources at our 
command immensely difficult to comprehend and apply. ‘Inadequate 
civil-military relations in crucial areas of the policy formu- 
lating process and, more importantly, a failure to recognize the 
significant problems can produce policies and the military 
instruments which are presumed to support them which are 

totally inappropriate to each other. Attention is directed 

here to the problém of relating political objectives to the 
military means upon which the attainment of these goals depends. 


I. The Question of Civilian Control 


As a consequence of the stark military vulnerability which now 
confronts the United States there is widespread if sometimes uneasy 
awareness of the necessity of a large and permanent military 
establishment as well as the collaboration of civilian and military 
officials in the highest councils of government. Both the exist- 
ence of a persistent external threat to American security and of a 
pronounced domestic program of military preparedness are unprece- 
dented factors in American peacetime politics. The expanded 
influence of military factors in the politics and economy of the 
United States have persuaded some observers, as Harold Lasswell 
concluded some years ago, that continued international danger 
and domestic military preparations may give the "specialists of 
violence™ a dominant political role which might ultimately trans- 
form a democratic system into a militarized or “garrison state." 
For the most part the necessity for military preparation is 
unquestioned--although there are significant disagreements as to 
the character and volume of our defense program. But if one 
assumes that when such processes are continued indefinitely they 


2 See the following works by Harold B. Lasswell: "Sino-Japanese 
Crisis: The Garrison State versus the Civilian State," 
China Quarterly, XI (1937), 643-49; "The Garrison State," 
The American Journal of Sociology, XLVI (January, 1941), 


455-68; and National Security and Individual Freedom, New 
York: McGraw-Hill, 1950. 
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will lead to a militarized society, one is inevitably faced with 
the uncomfortable alternatives of either “national destruction 
or militarization."4 


However, most observers agree that under normal conditions 
military preparations are compatible with democratic processes 
as long as the military are kept subordinate to civil authorities. 
In the United: States the subject of civil-military relations is 
almost invariably centered on the problem of civilian control. 
Although there have been few significant challenges to the princi- 
ple of civilian supremacy, concern over the adequacy of the 
instruments of control endures. 


It is often assumed that the principle of civilian control is 
a basic tenet of the Constitution. This is not quite correct. 
The framers of the Constitution were aware of the potential threat 
which a standing army might have upon the rights and freedoms of 
the people. Therefore the defense of the nation was vested in 
citizen militias which were non-professional part-time armies. 
The militia system reflected not only a distrust of a separate 
military class but of central authority as well, for the militias 
were essentially under the control of the several states. 


4 Quincy Wright posed this problem in 1947. He hoped that it 
might be solved if the world order were modified so that states 
could "...rely upon law rather than their own forces for securi- 
ty." See Quincy Wright, "The Military and Foreign Policy," in 
Civil Military Relationsh in American Life (Jerome G. Kerwin, 

ed.), Chicago: University of Chicago Press, 1948, p. 132. 

> Civilian control is normally defined as military responsiveness 
to the policies and obedience to the directives of the politi- 
cally responsible civilian leaders of government. 

6 Samuel P. Huntington calls this an arrangement in which the 
military was “subjectively" controlled by making it a civilian 
institution reflecting "...the same interests, values, and 
outlook as the political leadership of society." See “Civilian 
Control and the Constitution," American Political Science Re- 
view, L (September, 1956), 677. For an elaboration of the 
distinction between "subjective" and "objective" control see 
Huntington, “Civilian Control of the Military: A Theoretical 
Statement," in Heinz Eulau, Samuel J. Eldersveld, and Morris 


Janowitz, (eds.), Political Behavior: A Reader in Theory and 
Method, Glencoe, I1l., The Free Press, 1956, pp. 379-85; as 


well as Huntington's more recent The Soldier and the State, 
Cambridge, Mass., Harvard University Press, 1957. 
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There are only two Constitutional provisions for the control of 
the military. One made the President Commander-in-Chief of the 
-armed forces, and the other handed the purse strings to Congress. 
These provisions did not, in themselves, clearly establish the 
principle of civilian supremacy, although that was their intent. 
In fact, the separation of military controls between the executive 
and the legislature provided the armed forces with a significant © 
leverage in the policy process. / Civilian control has developed, 
nevertheless, as a firmly established political principle. The 
Constitution provided the bare outlines and these were elaborated 
by a people who suspected and distrusted military power. 


Later in the nineteenth century the character of the armed 
forces changed as a result of the development of a professional 
officer corps and a national army, but it is probably incorrect 
to assume that the subjective controls of the militia system 
became obsolete as a result of these changes.8 Although the 
point has yet to be thoroughly researched,’ it is apparent that 
the officer corps never developed as a separate military caste 
in America, but continued as the militia had done to reflect 
the general political and social values of the society from 
which they were drawn. 


The military were subjected, not to isolation during this 
period, but to neglect, neglect that was a consequence of the 
minor role that the armed forces played in the formative years 
of this nation. Soldiers were used to protect pioneers from 
Indians and were employed to impose law and order in the western 
territories. During our wars the armed forces were expanded, 

' taking on again the character of the militia. At the termination 
of each conflict the armed forces reverted to their traditionally 
minor position in American government. 


In the twentieth century the military establishment has under- 
gone tremendous changes in size, complexity, weapons, and 
strategies. The military profession is now intimately involved 
in national policy processes. But these are not alarming depar- 
tures. Previously the military played a minor role in the national 
affairs of a country that was not yet ready to assert itself on 
the international scene. The expanded influence of the military 


‘ Huntington makes this point in "Civilian Control and the 
Constitution," op. cit., pp. 676-99. 

8 For another point of view see Huntington, Ibid. 

9 A good beginning has been made by Morris Janowitz, The Profes- 
sional Soldier, Glencoe, Ill., The Free Press, 1960; See also 
comments by Roger Hilsman, [Review article on civil-military 


relations ] American Political Science Review, LI (December, 
1957), 1091-84. 
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is but a reflection of the new role of the United States in inter- 
national affairs as well as the impact of military technology on 
war itself. 


The military remains in accord with the basic values of our 
society. One looks in vain for fundamental disagreements between 
the professional soldier and the rest of society with respect to 
-the written and unwritten rules--the general political consensus-- 
of our society. The armed forces have never, for example, been 
used as an instrument for gaining political office in the United 
States_even though several of our Presidents have been military 
heros.4° On the contrary, being a professional military officer 
has been a distinct handicap in gaining public office by election. 
Moreover, there is not the slightest evidence that the military has 
had an influential voice in determining when and under what circum- 
stances the armed forces would be used to quell domestic disorders. 
When troops were sent to Little Rock, for example, it was not as a 
consequence of military policy nor was it the type of contingency 
for which the armed forces are normally prepared. Finally, there 
is little indication of pronounced class or regional identification 
among the officers of the armed services. The military profession 
is a fair representation of the major strata of American society. 


The principle of civilian supremacy remains intact even though 
the armed forces have greatly expanded. But the military are 
subordinate to civil authority not merely in deference to certain 
constitutional stipulations, nor even because the administrative 
hierarchy of the Department of Defense imposes a layer of civilian 
superiors upon the services, but fundamentally because the military 
itself accepts as a matter of long-standing and self-perpetuating 
tradition the doctrine of civil supremacy ang the public expects 


this tradition to be vigilantly maintained 


Yet America is a vigorously pluralistic society and the struggle 
for power and influence among the various political groupings is a 
major fact of political life. Because the military endorses the 
concept of civilian control does not mean that it abstains from the 
pluralist contest for political influence, nor does it mean that 
when issues are in contention the military will line up on one side 
and the civilians on the other. Each of the armed services and 


10 See Roger Hilsman, “Research in Military Affairs," World Politics, 
VII (April, 1955), pp. 490-503, 

ll Janowitz, pp. 388-89, 

12 Ibid., Chapter 5, “Social Origins." 

13 See Roger Hilsman, "The Military in America," Worldview, 
August, 1958, pp. 4-6. 
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branches within each service seek to influence military programs 
and strategies. But in doing so each has on occasion met opposi- 
tion from rival services, other government agencies, a variety of 
citizens groups, and spokesmen for industries favoring competitive 
systems. With each issue coalitions of power develop to fight for 
the acceptance, modification, or rejection of certain programs. 
These coalitions cross civilian, military, and party lines. The 
involvement of the military makes the essential process no differ- 
ent, nor does it make it insidious. 


The major and crudest instrument of civilian control is 
exercised through the budget process. Here there can be no ques- 
tion about civilian dominance. Recall, for example, the defense 
budget of fiscal year 1950 (during the tenure of Louis Johnson) | 
when President Truman bluntly stated that a fifteen billion dollar 
i military budget was all that the nation could afford. The original 
2 estimate of military needs by the armed services totalled about 
i thirty billion dollars. The Joint Chiefs of Staff were asked to 
reduce the figure, which they did, reaching an agreed amount of 
slightly over twenty-three billion dollars. But President Truman 
es insisted upon a fifteen billion dollar ceiling. The Joint Chiefs 
were required to labor again and this time produced a “rock bottom" 
budget of seventeen and one-half billion. Yet the military iggders 
were finally forced to accept the limit set by the President. 


- This situation recurred during the Eisenhower administration in 
the guise of the military "new look." Here again the armed services 
were required to fit the military budget within restrictive ceilings 
which forced large manpower cuts, especially in the Army, and re- 
sulted in a rather precarious reliance upon the retaliatory power 
of the Air Force. Both the strategy of “massive retaliation" and 
the budget ceiling approach to defense planning have been seriously 
questioned by many high-ranking military officers and adamantly 


opposed by the Army. Yet the military acquiesced and the stringent 
budgets prevailed. 


In fact, the formulation of the defense budget, which is central 
to the policy process in that it translates political decisions 


14 See Samuel P. Huntington, "Strategic Planning and the Political 
Process," Foreign Affairs, XXXVIII (January, 1960), 285-99; 
Roger Hilsman, “The Foreign Policy Consensus: an Interim Re- 
search Report," Conflict Resolution, III (December, 1959) 
pp. 361-82. 

15 See a concise summary of this process in a speech delivered by 
Congressman Carl Vinson, Congressional Record, 81st Cong., 
lst Sess., March 30, 1949, pp. 3540-44. 
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into dollar allocations, is an area of policy in which the military 
has had astoundingly little influence. The restrictive budgets of 
the past fifteen years (excluding the Korean war period) have come 
about despite the general opposition of the military leadership. 
Civilians have used the budget process as a major negative check 
upon the military, forcing each service to live within strictly 
limited means. But these decisions have had an important impact 
upon defense strategies and capabilities. even though the major 
motivation has been economy rather than positive military aaa 
This is exemplified in the slogan “more bang for a buck." 6 


Of course, the military has not always accepted civilian 
decisions docilely. Military officers will express disagreement 
with civil authorities on occasion, especially in testimony before 
Congressional committees where the requirement that they provide 
Congress candid professional military advice comes in conflict 
with their obligation to obey their civilian superiors. Caught in 
the middle of the policy process they are often less outspoken in 
uniform than after retirement.17 But there can be no question of 
civilian control over these matters. The armed services may fight 
policies that threaten their own interests, but it is the civilian 
leadership which ultimately prevails. : 


The issue, then, is not civilian control, per se, because the 
civilians are in unquestioned command. But both the civilians and 
the military are involved in a policy process in which it is pre- 
sumed that they develop military strategies and capabilities which 
will implement national policies. Yet it is not clear that ade- 
quate attention is devoted to the problem of relating means to ends. 


16 The Bureau of the Budget is reputed to have a great impact on 
strategy and military capabilities in the negative sense of 
forcing the abandonment of "nonessential" programs, the altera- 
tion of force levels, and repeated delays in the development of 
weapons systems. The Bureau is even reported to have initiated 
@ proposal for severe reduction in troop levels in Europe in 
order to alleviate the balance of payments problem. In strate- 
gic terms it had written off the contingency of limited war in 
Europe and had found the “trip-wire" strategy most economic. 
See Edward L. Katzenbach, “Bubud's Defense Policy," The Reporter, 
June 23, 1960, pp. 25-30; and Chalmers Me. Roberts, “Dollar 
Defense," The Washington Post, April 4, 1960, p. A-19. 

17 See the harsh criticism of the "new look" by three Army officers 
who have left the service: Matthew B. Ridgway, Soldier, New 
York: Harper & Bros.; James M. Gavin, War and Peace in the 
Space Age, New York, Harper & Bros., 1958; and Maxwell D. 
Taylor, The Uncertain Trumpet, New York, Harper & Bros., 1959. 
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In order to appreciate the problems involved in attempting to 
transform military power into.meaningful and useful instruments of 
policy we must examine the nature of the revolution in military 
technology as well as the strategic imperatives which this nation 
now encounters. : 


II. Revolution in Technology 


During most of the history of mankind warfare has changed in 
character very slowly, following--sometimes with considerable - 
lag--the course of technology as it was translated into military 
applications. We are all well aware that the tempo of technologi- 
cal development quickened in the nineteenth and twentieth centuries. 
But today we are experiencing a fantastic leap in technological 
capabilities, a virtual revolution in the fields of nuclear energy, 
electronics, and rockets, which is so fundamentally different from 
past experiences that traditional military and political doctrines 
have been thrown into disarray. Both the internal relations be- 
tween political authorities and military specialists and the 
external relations between nations have been revolutionized. Man's 
capacity to use violent means has expanded so rapidly that the 
existence of whole nations is now in jeopardy. Unfortunately there 
seems to be no assurance that the new technological horrors in the 
hands of mankind can be limited or controlled within the existing 
international political framework. 


One of the most startling developments in recent military 
technology is.the decline of the nation's capacity to defend itself 
against strategic weapons. Once, as Bernard Brodie has observed, 
armies were abl¢ to “interpose themselves between the enemy and 
the homeland." 18 his is no longer possible unless the enemy is 
willing to pit its army against ours and withhold its strategic 
weapons. Even when the major weapon of strategic attack was the 
long-range bomber an air defense system was possible. There were 
both warning time and means of defense. But now the new technolog- 
ical capabilities of nuclear-tipped intercontinental ballistic 
missiles give the enemy the advantage of almost complete surprise 
and deprive us of a means of defense. These weapons can only be 
deterred by the creation of a counter-threat that is relatively 
invulnerable. There is no defense and little hope that we can 
expect to develop one for some time to come. Thus our military 
strategy has been dramatically transformed by "...the Joss of the 


defensive function as an inherent capability of our major offen- 
sive forces." 1 


18 Bernard Brodie, Strategy in the Missile Ace, Princeton, NeJe? 
Princeton University Press, 1959, p. 225. 


19 Ibid., underlining 18 Brodie‘s. 
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In other words our military strategy has been transformed by 
technology from one of defense to one of deterrence. 


The revolution in military technology not only deprives us of 
an inherent defense in our offensive weapons it also deprives us 
of what was formerly our greatest asset upon the outbreak of war-- 
a tremendous industriel potential. Under present circumstances an 
attack upon the United States by the Soviet Union will have to be 
met by the forces and products in being. Mobilization of a devas- 
tated economy will be hopeless. We are faced with the military 
imperative of perpetual readiness for war. 


There can be little doubt that the era of nuclear ballistic 
missiles is not the end-product of our present technological thrust 
(unless we destroy ourselves with them) but just the beginning. 
Already space research is heralding new political and military 
battlefields for the nations of the world. Space satellites and 
space gliders are now under development which have distinctly 
military functions. Military technology as presently constituted 
requires a gigantic national enterprise of specialists and 
technicians in or out of uniform. It requires, as well, political 
directions and control. 


Under these circumstances it would be unrealistic to exclude 
the military from the policy-making arena and it would be unfair 
to conclude that the new prominence of the military in our national 
affairs is an indication of the growing militarization of our 
society. In fact there is every indication that the complex machin- 
ery of warfare and the tremendous emphasis now placed on research, 
development, and technical maintenance "...tend to. weaken the 
organizational boundary between the military and the nonmilitary, 
Since the maintenance and manning of new weapons require a 
greater reliance on civilian oriented technicians," ©“9 One of the 
major consequences of industrial and technological change has been 
an organizational and managerial reformulation of all major private © 
and public enterprises so that the skills, techniques, and direc- 
tion of both civilian and military bureaucracies have become quite 
like each other. This is not to say that nonmilitary organizations 
have become like the military ones, but that both types have moved 
from old patterns of organization and management to new ones. From 
one set of assumptions these patterns may appear to be "militaris- 
tic." Through another set one sees the emergence of the “organiza- 
tion man,“ or “bureaucratization." 


Whatever one's view it is obvious that the preservation of 
democratic values will become more difficult the more that social 


20 Morris Janowitz, Sociology and the Military Establishment, New 
York: Russell Sage Foundation, 1959, p. 17. 
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organizations, of whatever kind, are enlarged and bureaucratized. 
In this respect our contemporary military organizations are not _ 
unique. In fact, if trends are to be discerned, it appears that .- 
the military is becoming more and more civilian in method and out- 
look as military interdependence with civilian society increases... 


Those who fear creeping militarism in the United States often 
mistakenly justify their alarm in the increasing level of military 
preparations in this country, even though a mere eight to nine 
percent of the gross national product is devoted to defense, and 
in the amount of military participation in national affairs. But 
it is not the level of preparation or the amount of participation 
that is crucial: it is the outlook of the society, the extent to 
which attitudes and behavior remain civilian, that is important. 
Militarism is aptly defined as 


",..a state of mind...[wherein] the purposes for which 

military forces exist is forgotten. They are thought to 
stand by their own right and to need no justification. 
Instead of being regarded as an instrument which is neces- 
sary in an imperfect world, they are elevated into an object 
of superstitious veneration...so that political institutions 


and social arrangements are crushed into a mold made to fit 
one activity." 


In short, “militarism...is fetich worship." 21 


But we know what the purposes of our military forces are and we 
have steadfastly refused to make them or any militaristic ideals 
matters of public veneration. The dangers to our society are 
from external and not internal sources. 

We do, however, face an increased "socialization of danger," a 
as Harold Lasswell has phrased it. The military confrontation of 
the Soviet Union is real and formidable. One can expect under 
these conditions to have infringements upon certain liberties, 
especially by patriotic zealots whose methods are not renowned 
for their liberality. But it does not follow that socialization 
of dangers will lead inevitably to a garrison state. We have 
lived under periods of socialized danger before, the most pro- 
longed being the pioneer days when the threat of Indian attack 


21 R. H. Tawney, The Acquisitive Society, New York: Harcourt, 
Brace and Howe, 1920, p. 44 


22 Lasswell, "The Garrison State," op. cit., p. 459. 
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made many social groups live in perpetual dangers, dangers which 
made the musket and pistol familiar household items. Yet our 
forefathers were liberal and nonmilitarist people, 


We might, in fact, turn the argument around. Under present 
conditions of perpetual international hazards the American citizen 
appears at times to be only dimly aware of the precarious nature 
of world events. He remains essentially concerned with personal 
affairs and does not seem to orient his behavior on the basis of 
impending dangers. Our democracy faces a momentous task in 
mobilizing and maintaining sentiment in this country which will 
support security policies of the national government. As a 
people we appear to be more concerned with production, consump- 
tion, and consumer-oriented leisure, than ¥3 do with public 
necessities and international imperatives. We have proved . 
our ability in past wars to respond to sudden and severe 
crisis but we do not appear to be able to sustain interest if 
the crisis persists over a number of years. We desire "normalcy," 
not militancy. 


Our inability to grasp the full significance of the Soviet 
challenge in space technology indicates the extent to which we 
have oriented our affairs to the fulfillment of domestic wants. 
Historians will probably regard the launching of the Edsel motor 
car in the fall of 1957 as more than a coincidental parallel to 
the Soviet-launched Sputnik I during the same period, even though 
the Edsel remained in orbit slightly longer than the Russian 
satellite. 


There can be no doubt of the fact that military needs have in 
recent times greatly accelerated the pace of the technological 
revolution. The development of atomic energy, for example, was 
hastened by the necessities of the Second World War and made pos— 
sible by the nationally mobilized efforts on behalf of the defense 
program. A good case can be made for the thesis that the 
spectacular advances in Soviet science and technology since the 
war have been a consequence of the all-encompassing concern of 
the Russians for military security rather than in any inherently 
superior aspects of economic or social organization, In the 
particular case of our own space efforts the relative confidence 
that the United States exhibited after World War II in its own 
military superiority and invulnerability inhibited the develop- 
ment of large rocket boosters which are so vital to space 
research. It was the late realization of the military signif- 
icance of rockets that spurred on our space technology. 


23 See John K. Galbraith, The Affluent Society, Boston: Houghton 
Mifflin Company, 1958. 
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But before we conclude that the prominence of the military 
motive in scientific research is but another indication of in- 
cipient militarism in the United States let us recall that this 
is not an altogether new phenomenon. Military technology greatly 
interested and motivated Leonardo Da Vinci, for example. Galileo 
was a professor of military science at Pavia and his telescope was 
purchased for its significance to naval warfare. Moreover, the 
“theory of gravitation was as much influenced by research on 
ballistics as it was by falling bodies and swinging pendulums. 
More recently, Eli Whitney pioneered the interchangeability of 
parts--a development which spurred the industrial revolution-- 
when he contracted to build _ten thousand muskets for the United 
States government in 1798. “4 The point is not that science 
owes a great debt to the military, But there can be little 
~ doubt that the pace of research and technology among the natural 
sciences is greatly accelerated during periods of belligerency 
and crisis. 


Today, as a consequence of the revolution in technology, the 
United States is confronted with a most serious threat to its 
security. Our opponent has organized his forces in a massive 
national effort to challenge the political and technological 
leadership of the United States. In response, this country has 
committed itself to a policy of global containment of Communist 
forces, yet it has been reluctant to undertake a military pro- 
gram which can appropriately sustain this ambitious policy. 


How, in the face of a truly formidable enemy, is the United 
States to mobilize its resources in such a way that it. is able 
to meet the threat? How are we to relate our policy commitments 
to our military needs? How can we make the most potent instru- 
ment of national power--our military mechanism--appropriate to 
the demands of international affairs? Somehow, in the face of 
the challenges of the second half of the twentieth century, the 
old and hackneyed issues of civilian control and militarism have 
lost their meaning. We need not fear a standing army, a man on 
horseback, or a militarist and militant society. But we must 
find some way to bind the Prometheus of military haieeshiatiadh 
upon the rock of sound political utility. 


24 These and other examples appear in Waldemar Kaemffert, "War and 
Technology," The American Journal of Sociology, XIVI (January, 
1941), 431-444. See also, Fritz Sternberg, The Military and 
Industrial Revolution of Our Time, New York: Frederick A. 
Praeger, 1959; and Robert K. Merton, "Science and Military 


Technique," Scientific Monthly, XLI (December, 1935), 542-45. 
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III. National Stratery and Military Power 


The formulation and execution of national policies are today 
enormously complex tasks requiring great organizational skills and 
the careful orchestration of the nation's resources. Prudent and 
successful policies will flow only from programs which select 
attainable goals and develop useful means for their implementation. 
An understanding of the limits to foreign policy is crucial for 
we must realize that we cannot achieve all that we desire. The 
situation of our nation lies somewhere between “the extremes of 
omnipotence and powerlessness," 25 We cannot accomplish every- . 
thing, yet we are undoubtedly capable of greater achievements 
than we are now making. 


The most potent and unruly instrument of foreign policy is 
military power, yet unless military policies are vigilantly inter- 
meshed with foreign policies our political goals may not be in 
accord with our capabilities. One must make a distinction here 
between the conglomerate power of a nation's armed forces and 
the usefulness of those forces. The revolution in military 
technology has vastly increased the means of violence at the 
disposal of the United States but the very unlimited nature of 
megaton nuclear weapons may actually make them less useful under 
certain circumstances than the traditional foot soldier and 
rifle. Just as it is crucial to understand that national goals 
should be adopted within the perspective of limited means, it is 
also essential for one to realize that modern weapons can be less 
useful than one might suppose. 


The pursuit. of our international goals in the face of the 
powerful and ruthless opposition of the Soviet bloc have so 
intertwined the political, economic, and military instruments 
of foreign policy that Hanson Baldwin remarked some years ago 
that the famous dictum of Clausewitz could be paraphrased as 
follows: "modern peace is an extension of war by other means." 26 
There is great truth in this witticism. The conduct of foreign 
policy in the face of hostile opposition is very much like the 
conduct of war. The instruments of violence exist but are with- 
held. Effective diplomacy under these circumstances requires 
the proficient and delicate threat of force in the pursuit of 
vital national objectives. Having lost our power to defend 


against the strategic weapons of the enemy, we have substituted 


25 Charles Burton Marshall, The Limits of Foreign Policy, New 
York, Henry Holt and Go., 19545 Peo 28. 


26 Hanson W. Baldwin, "The Recruitment and Training of the New 
Armed Forces," in Kerwin, op. cit. p. 42. 
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the psychology of deterrence. Thus we find the importance and 
utility of the military threat more significant than ever before. 
The existence of force must remain as an ultimate sanction, for 
its indiscriminate use may be self-destructive. 


It is this intimate relation between military power and foreign 
policy which requires us to reformulate the problems of civil- 
military relations in terms of the strategic imperatives of our 
time. If effective strategies and the instruments to implement 
them are to be developed they can only be accomplished within a 
policy framework in which there is a close working relationship 
between the specialists of violence--both soldiers and scientists-- 
and the economic and political advisers of our policy makers. 


The revolution in technology provides us with fantastically 
destructive means. How these are to be realistically accommo- 
dated to our political objectives is one of the great political 
challenges of our time. It may be that the United States has 
set out dangerously ambitious political goals for itself without 
adopting the military, economic, and political means necessary 
for their implementation. Ballistic missiles and nuclear weapons 
are entirely too attractive and simple solutions to the present 
imbalance between ambitious objectives and limited means. 
American strategy since 1945 has exhibited a naive complacency 
in the utility of the ultimate sanction of nuclear war without 
proper consideration of intermediate capabilities. 


The disparity which exists between our policies and our 
capacity to implement them places the United States in a pre- 
carious position. On the one hand, strategies must be developed 
within the government which are neither inconsistent nor incom- 
patible with national policies. And on the other hand, policies 
must evolve that are capable of implementation. Both unsophis- 
ticated strategies and insupportable policies can be equally 
disastrous. It is imperative that every effort be made to 
understand the relations between the objectives we seek and 
the means we need to attain them. 


There has been a growing trend in recent years among political 
scientists, economists, and military professionals to address them- 
selves to these problems, especially to the question of national 
strategy.~/ Yet the military profession still tends to view 


27 By national strategy I mean the selection of national goals and 
the over-all plan, including measures for coordination of the 
various military and nonmilitary resources of power, for the 
effective attainment of these goals. Cf. Robert E. Osgood, 
Limited War, Chicago: University of Chicago Press, 1957, p. 7. 
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strategic matters as coming within the sphere of its own special 
professional competence and it sometimes expresses impatience with 
those outsiders who venture into the field. But military strategy 28 
is an essential part of national strategy and must be designed to 
implement national objectives. It is not a matter for military 
professionals alone. 


Despite the military claim upon strategy, military strategists 
rarely concern themselves with national strategy. They devote 
their cerebrations to questions of the techniques of war and how to 
win them--that is, how to overcome the technical and logistical 
problems of war and how to turn a combination of tactical battles 
into a strategic victory. Two Army officers recently observed, 
rather plaintively, that “strategy, once considered the province 
of a limited number of military types given to quoting Clausewitz 
and playing chess, is now a matter for wide public discussion...- 
Whether desirable or not these are the hard facts.*? 

But these facts are not as “hard" as they appear, for no where on 
the national scene is there enough energy devoted to the difficult 
task of relating military power to national policy, not even within 
the armed services themselves. Our military leaders are not inde- 
pendently competent to determine what types and amounts of forces 
are needed to accomplish our political goals, especially where 
contradictions arise between national policies and military 
strategy. Our military leaders are more technicians of warfare 
than they are strategists. 


An example of the division between ends and means in strategic 
planning occurred well before the Second World War when the United 
States decided that in the event of war in the Pacific the Philip- 
pines were not to be abandoned. As a result, the Army and Navy 
developed a joint plan, assigned the code name “ORANGE," which was 
designed to retain the Philippines but which totally ignored the 
absence of military means to accomplish this objective. 


28 By military strategy I refer to that element of national strategy 
which deals with the plans designed to utilize military resources 
in the support of strategic objectives under a variety of mili- 
tary contingencies; in other words, it is the continuous effort 
to accommodate military force to the requirements of national 
strategy. Cf. Robert E. Osgood, "NATO: Problems of Security 
and Collaboration," American Political Science Review, LIV 

| (March, 1960), 106-107, fn. 1. 

29 Colonel George A. Lincoln, and Colonel Richard G. Stillwell, 
"Scholars Debouch into Strategy," Military Review, XL (July, 
1960), pe 59. 

30 Louis Morton, "War Plan ORANGE; Evolution of a Strategy," 

World Politics, XI (January, 1959), 221-50. 
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The remarkable separation between the determination of national 
policies and the means required to implement them were never 


more stark. 


Today the situation is not as extreme but the problem persists. 
The United States has committed itself as a matter of basi¢ na- 
tional strategy to defend western Europe, the Middle East, South 
and Southeast Asia, and the Far East. It has taken upon itself 
the task of building a system of strategic deterrence of a major 
assault by the Soviet Union and it has promised a host of allies | 
that in the event of local aggression the United States will come 
to their aid. Yet consider the means that we have developed to 
implement this strategy of global containment and deterrence. 
Our capabilities may be formidable when compared to our tradi- 


‘tional peacetime posture, but they are meager when matched 


against our policy objectives and against the forces of our 
potential adversary. Furthermore, the character and deployment 
of our military forces--which are presently very vulnerable to 
strategic attack--may not be appropriate to the political tasks 
for which they are intended. 


Presumably the coordination of military and national strate- 
gies as well as the integration of all significant aspects of 
national security policy are made by the National Security Council. 
The utility of this body will vary with the character of the 
President. However, it is disturbing to note that there is a 
widely held consensus among leading civilian and military figures 
with experience in national security affairs that the existing 


. policy machinery is "...inadequate for the formulation of over- 


all national security policy." 31 Although there is general agree- 
ment that the National Security Council serves useful functions, 
especially as a forum for discussion of overall policies, most 
critics agree that compromise and vagueness of policy are normal 
and that the vigorous thinking and planning go on.at lower levels, 
especially in the State and Defense Departments. Yet, if 
General Maxwell Taylor's charge that "nowhere in the machinery of 
government is there a procedure for checking military capabilities 
against political commitments... is a valid one--and I suspect 
that it is--then the central problem of civil-military relations is 
to remedy this glaring deficiency. For the chasm between ends and 


means can only be breached through policy machinery in which nation- 


al strategy and the instruments by which it is to be implemented 
are under constant reconsideration. 


31 Organizing for National Security, Interim Report of the Committee 


on Government Operations, subcommittee on National Policy Ma- 
chinery, U.S. Senate, 86th Cong., 2nd Sess., pe 5. 

32 Ibid., pp. 4-10. 

33 Taylor, p. 83; underlining is author's. 
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IV. Concluding Remarks 


How are these problems to be overcome? Harmonious civil- 
military relations cannot in themselves resolve the disparity 
which exists between our policies and our capacity to carry them 
out. This defect is not fundamentally a function of public ad- 
ministration although it is clear that close integration of 
political and military planning are essential. If the National 
Security Council continues blithely to adopt ambitious national 
objectives and yet endorse restrictive military budgets the gap 
between national capabilities and goals will continue. We can- 
not say to the military, in effect: "we must defend the entire 
free world and we must deter Soviet nuclear attack, but we must 
not spend more than forty billion dollars in implementing these 
policies" and expect to close the breach between ends and means. 


The first step must be a recognition and an admission that the 
disjunction between ends and means exists. For this to occur our 
civilian leadership must understand how little can be accomplished 
by military force and how difficult it is to accommodate forceful 
means to the objectives at stake. 


Next we must re-examine the problem of accommodating military 
instruments to political purposes. We must ask ourselves if it 
is possible to build a military posture which is more useful--not 
simply larger or smaller--than that which now exists. We must be 
especially careful to assess the limitations of our weapons 
systems. 


Finally, we must reassess the requirements for a flexible 
national security system, a system which must be designed to 
sustain our objectives within the North Atlantic Treaty Organiza- 
tion, and on the Afro-Asian periphery of the Communist bloc. Once 
we have determined what these requirements are we must find the 
political courage to go about fulfilling these needs. Inevitably 
this will mean the end of arbitrary defense budget ceilings and 
probably result in a substantial increase in expenditures for 
military hardware and personnel. But if this country is to avoid 
Severe political setbacks and perhaps even military disaster, the 
political leadership will have to work vigorously at bringing our 


military means into accord with the policies which depend upon 
them. 


To identify problems is one matter; to resolve them quite another. 
But one thing we can say: The effectiveness with which we deal with 
these problems is as much a function of the competence and breadth 
of experience of the civilian and military leaders who must grapple | 


with them as it is of the organizational structure within which 
they are met. 
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Those who specialize in the study of Soviet government and politics 

are beginning to feel and acknowledge the need for a more effective theoretical 
apparatuse The post-war years of expanded research in this field have been 
fruitful in empirical studies of Soviet political history and institutions, 

but the theoretical development has not kept pace; and now the lag is beginning 
to inhibit the further fruitful progress of empirical research itself. 

Instead of a gradually developing body of theory, we still have a mélange of 
"ten theories in search of reality," as Daniel Bell has aptly summed it up 

in the title of a recent article. 


The purpose of the present paper is not to propound an eleventh 
theorye It is more in the nature of an exploratory effort, a consideration 
of a somewhat different approach to the problem than has been customary in 
the field of Soviet studies, In outlining this approach, I shall try to 
shed the blinkers of a Russian specialist and take a look at the whole 
political galaxy in which Ruests 3 is only the biggest star and probably no 
longer the One, 


‘The best way out of the theoretical difficulty may lie in making the 
study of Soviet government and politics more comparative than it has generally 
been so far, thus bringing it into much closer working relations with 
political science as a whole and particularly with the slowly growing body 


q lipen Theories in Search of Reality: The Prediction of Soviet 


Behavior in the Social Sciences," World Politics (April 1958). The article 
: is reprinted in A, Dallin, ed., Soviet Conduct in World Affairs, and with be 
4 quoted from this source, 
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of theory in comparative politics, 2 As this statement implies, our work on 
Soviet government and politics has been characterized by a certain theoretical 
jsolationism, The underlying assumption of a great deal of it is that Soviet 
politics constitutes a unique subject-matter, a political world apart that 
can only be understood in terms of its own queer if not inimitable laws or 
motivations, Among the ten approaches surveyed by Bell we encounter, for 
example, "diaperology," or the view that Soviet politics is what it is 
largely because the leading participants may have been swaddled in babyhood,. 
Another illustration is the theory of Nathan Leites, who finds at the bottom 
of Bolshevism and all its works "a reaction-formation to fears of death and 
latent homosexual impulses." 


It would not be accurate, however, to say that no one has studied 
the Soviet political system in a comparative political way. Indeed, much 
of the work done on this subject in the past fifteen years or so has been 
built around a kind of comparative concept -- "totalitarianism." This term, 
it may be noted, was not originated by political scientists, but by totalitar- 
ians. It appears to have been put into currency by Mussolini or members of 
his circle. Mussolini, in particular, wrote the following in his article 
on the doctrine of fascism in the Enciclopedia Italiana in 1932: "The 
Fascist conception of the State is all-embracing; outside of it no human or 
spiritual values may exist, much less have any value. Thus understood, 
Fascism is totalitarian and the Fascist State, as a synthesis and a unit 
which includes all values, amie “ates » develops and lends additional power 
to the whole life of a people," 


Beginning in the late 1930's, Western students of dictatorship began 
to use and extend the range of this misty term "totalitarian," The phenomenon 
of the totalitarian or all-embracing state was conceived as a distinctively 
new, twentieth-century development in the theory and practice of despotism. 
The Soviet Russian state, as reshaped under Stalin in the 1930's, was - 
coupled with the Nazi-Fascist type of system under the general heading of 
"otalitarianism." They represented respectively the totalitarianism of the 


eH. Gordon Skilling has advocated this view in his very useful article 
"Soviet and Communist Politics: A Comparative Approach," in The Journal of 
Politics, Vol. 22, 1960. Skilling is primarily interested in the comparative 
politics of different communist political systems, whereas I shall be concerned 
here with the comparative politics of communist and non-communist systems. 


3goviet Conduct in World Affairs, ppe 3, 5e 


litans Kohn, Nationalism: Its Meaning and History, ppe 171-172. 
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tleft" and the totalitarianism of the "right" -- two different species of 

one and the same new political genus. Though the political symbolisms 
differed, in all essentials the two types of system were identical, They 
shared the Fuehrerprinzip, the mass party brooking no opposition and extending 
jts tentacles into all other organizations, the aggressive ideology and 
dynamism of external expansion, the use of the mass communications media to 
keep the controlled population always keyed up, the development of terror 

by concentration camp into a system of power, the avigedbesipng. ss of the total 
state into every pore of the "atomized" society, and so one 


There was good historical foundation for the trend of thought just 
reviewed, The fact is that Stalinism was essentially identical with 
Hitlerism and the other expressions of fascism. Unfortunately, however, the 
concept of the twin totalitarianisms of the left and the right did not 
clearly fix and delimit this fact. The theory of totalitarianism has tended 
to equate not Stalinism and fascism but communism and fascism, and this is a 
mistake. The two phenomena have a great deal in common, but they also 
significantly differ. The difference is visible and traceable within the 
political history of the Soviet Union itself, That is, communism differs 
fron fascism as Leninism (or Bolshevism) differs from Stalinism. And a 
clear recognition of this is an essential prerequisite for the advancement 
of theory in comparative politics as it affects Russia and other countries, 


It must be said that the theorists of totalitarianism are conscious 
of the difference just referred to. They show it by suggesting in various 
ways that Soviet totalitarianism is preeminently a phenomenon of the 
Stalin era. According to Wolfe, "the Soviet government had been established 
for more than a decade before Stalin, late in the twenties and pate the 
early thirties, began to impose totalitarian controls upon it."° Arendt 
writes in the same general vein that: "To change Lenin's revolutionary 
dictatorship into full totalitarian rule, Stalin had first to create 
artificially that atomized society which had been prepared for the Nazis in 
Germany. by historical circumstances,"! Friedrich and Brzezinski observe, for 


The outstanding and most influential book written from this point of 
view is Hannah Arendt's The Origins of Totalitarianism (1951). A notable 
attempt to develop the approach systematically has been made by Carl J, 
Friedrich and Zbigniew K, Brzezinski in Totalitarian Dictatorship and 
Autocracy (1956). Another effective proponent of the View in Bertram D. 
Wolfe, who calls totalitarianism "a total-power system" under which the 
state "strives to be coextensive with society" ("The Durability of Soviet 
Despotism," Commentary, August, 1957, reprinted in A. Dallin, op.cit.). 
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Carl J, Friedrich, ed., Totalitarianism (195), ppe 335-336. 


lorigins of Totalitarianism, p. 312. 
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their part, that the emergence of totalitarian government in the Soviet 
Union “is marked by Stalin's liquidation of his erstwhile colleagues in the 8 
USSR!s leadership and more particularly by his epochal struggle with Trotsky." 


The implication of these statements is that something in the nature 
of a change of political configuration, a transformation of regime, occurred 
in Soviet Russia between Lenin's time and Stalin's, and this is quite true. 
Lenin's system -- a "revolutionary dictatorship" -- was revolutionized by 
Stalin in a process that involved, among other things, the virtual destruc- 
tion of Lenin's Bolshevik Party, and was supplanted by a Stalinist totalitarian 
-autocracy. This process of transformation is accurately describable as a 
political revolution, although Stalin, for psychological and political 
reasons of his own, never admitted that fact. He never permitted his own 
new political order to be officially described as "Stalinism," and maintained 
to the end the myth of an essential continuity between the regime created 
in the October Revolution and the new regime created in and through his own 
political revolution from above. 


The theorists of totalitarianism, as has been indicated, recognize 
that a virtual - change of regime occurred, but their theory does not. 
In effect, it says that the communist political system, established by 
Lenin and. the Bolshevik Party, is what it became after Stalin revolutionized 
it and transformed it into a Stalinist political system. This is distantly 
comparable to viewing Weimar Germany as Hitlerian in essence since it paved 
the way for Hitler's Germany, which destroyed it. That Lenin's revolutionary 
dictatorship of the Bolshevik Party paved the way for Stalinism, and that 
the later system had much in common with the one it supplanted, is true. 
But if, on this account, we ignore the significant differences between them 
and view Stalinism as the.effective reality of communism, we deprive ourselves 
of the theoretical basis for a comparative politics of the Soviet Union over 
time as well as a comparative politics of communism and fascism as two 
signi different species of one genus. 


A good comparative concept should perform a dual discriminating 
function: it should direct attention to the ways in which similar phenomena 
differ, and simultaneously to the ways in which differing phenomena 
resemble each other, In short, breadth as well as sharpness of focus is 
essential in comparative politics, I have suggested that the concept of 
totalitarianism is deficient in the latter respect since it fails to 
Girect attention to significant differences between the closely resembling 
political. phenomena of communism and fascism. I must now extend the 


Srotalitarian Dictatorship and Autocracy, Pe 295. 


This analysis has been presented at greater Length in the writer's 
paper on "The Politics of Soviet De-Stalinization," in World Politics 
(July 1957) e 
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criticism by suggesting also that it fails to direct attention to significant 
resemblances between both these phenomena and a further class of phenomena 
belonging to the same genus: single-party systems of the nationalist species, 1° 
This century has seen the rise of a large and still growing number of 
revolutionary nationalist regimes under single-party auspices. Turkey under 
Kemal-Ataturk, Nationalist China under Sun Yat-sen and Chiang Kai-shek, 
Tunisia under Bourguiba, Egypt under Nasser and Ghana under Nkrumah are some 
among the many examples that might be cited. If we disregard all considera- 
tions of international relations and look at these regimes simply as regimes, 
we see a political phenomenon that calls for comparison with communist and — 
fascist regimes, We see the need for a comparative-political framework within 
which communist, fascist and nationalist single-party regimes may be analyzed 
in terms of their significant similarities as well as their significant 
differences, or as three species of a single political genus. 


The definition of the political genus presents obvious difficulties. 
Ideally this definition should fix upon (1) that which is common to all 
phenomena of the class and specific to no one of the three postulated sub-— 
classes, and (2) that which differentiates this whole class of phenomena from 
others that may be more or less closely related to ite As a rough attempt I 
would propose the following formula: the revolutionary mass-movement regime 
under single-party auspices. For brevity I shall refer to it as the "movement— 
regime," 


26 


The first element of the formula ("revolutionary") establishes that we 
are dealing with regimes born in revolutionary struggle and that once in 
being they strive to maintain revolutionary momentum, The movement to displace 
the pre-existing system of order then becomes a revolutionary movement for 
national renovation, or a movement to carry the revolution beyond the nationel 
borders, or both. In the case of the nationalist movement-regimes, especially 
in more recent times, the original revolutionary struggle is typically directed 
against a foreign colonial regime or regime of foreign dependency. With 
communist and fascist regimes, the typical -- though not necessary or invaria- 
ble -- pattern is one of revolutionary struggle against an indigenous order 


LOITt must be said to the credit of Arendt that she stresses the rela- 
tionship between the nineteenth-century "pan-movements" cf nationalism and the 
totalitarian movements of the present century. Unfortunately, however, she 
considers the nationalist movements as simply historical forerumners of totali- 
canis: and non-European nationalisms are more or less left out of the 
picture, 
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that is treated as though it were foreign. Thus, Lenin in 1902 conceived the 
Russian revolutionary movement as a nation-wide resistance movement against 

an essentially alien Tsarist monarchy and its supporters, and for Hitler the 

Weimar Republic was an un-German phenomenon. Stalin's was a marginal case in 
which the revolution against the pre-existing (Bolshevik) system of order was 
conducted from above. It is notable, however, that the purged old Bolshevik 

leadership was condemned as a treasonable, anti-national element. 


The reader may have wondered why "ideology" was not included as an 
independent element of the formula. It might have been, but for simplicity's 
sake it seems preferable to consider this extremely important factor under 
the "revolutionary" heading. The ideology is essentially the idea of the 
revolution, the program of the revolutionary struggle. As such it not only 
provides political orientation but serves as a powerful organizing instrument 
in the hands of the leadership. As Lenin said, "Without a revolutionary 
theory there can be no revolutionary movement," Every movement-regime is 
associated with an ideology. As will be suggested later in this paper, 
comparative analysis of the ideologies may be useful in differentiating 
communist, fascist and nationalist forms of the movement-regime. 


Revolutionary regimes are not at all new in history, but the revolution- 
ary mass-movement regime is a relatively novel phenomenon. The idea is 
traceable at least as far back as Mazzini. 1 and earlier intimations of it are 
to be found in eighteenth-century France, 2 Thus, Mazzini's contemplated 
revolution of national liberation and unification of Italy was to bring into 
being a third and greater Rome, "the Rome of the People," which in tum would 
provide leadership for all of Europe in creating a Europe of the people, The 
revolution was to be accomplished, moreover, with the active participation of 
masses of the people under the guidance and energetic leadership of an elite 
organization, Young Italy. 


The history of politics in the twentieth century could be written in 
terms of the realization of the dreams of the nineteenth -- and the discrepancy 
between dream and reality. The contemporary world contains a multitude of 
regimes, born in revolution, that rest upon and represent, or claim to, mass 
movements of a national or trans-national scope. In the typical case the mass 
movenent is organized during the revolutionary struggle for power and as a 
means of waging this struggle. Once the regime is in being, the mass move- 
ment is enlarged and given new tasks of various kinds. In some instances 
(present-day Egypt, for example) the development of the mass movement occurs 
after the conquest of power, In some instances too, it remains largely a 
political artifact or pretence of a mass movement. 


: Uimat Is To Be Done?, in Selected Works (Moscow, 1946), Vole I, 


ie; A. Talmond discusses the eighteenth-century background in his 
Origins of Totalitarian Democracy (1952), 
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The third common element is the militant centralized revolutionary party, 
or "vanguard" party as we may call it, which takes power in the name of the 
movenent and the nation and then assumes the new function of governing the 
country single-handedly, Mazzini's phrase "party of action" foreshadowed the 
nature of this new type of party. Its character is largely determined by the 
circunstances of its origin. Since it arises outside of, and in opposition 
to, an existing system of law and order, electioneering is not its métiers 
Though it may take part in a given election for tactical purposes, it exists 
to overthrow a political order rather than to come to power within it. In 
the typical case it develops as a disciplined elite connected with a mass 
following through party "cells" in the enemy-order, and usually has a single 
dominating personality as its top leader and organizer. It is in essence a 
political warfare organization, and as such tends toward conspiratorial habits 
and a quasi-military, authoritarian concept of its internal organization and 
relation to the mass following. Since its revolutionary ends transcend the 
destruction of the old order, the latter event is simply a new beginning. The 

. party becomes the staff headquarters of the new revolutionary movement-regime, 
a the territorial committees and cells become units of rule, and the single-~ 
: party state is born, 


: The concept of the revolutionary vanguard party, with its "cellular 

: structure" penetrating the pores of the old society, was rather well developed 
already in the nineteenth century, particularly among the Russian Narodniki. 
But it found its most influential exponent early in the twentieth century in 
Lenin. Unlike Marx, who tended to think that history itself would make the 
revolution, Lenin based all his thinking on the premise that revolutions have 
to be organized. His theory and practice of revolutionary "party construction" 
not only shaped the organization of communist movements everywhere; it also 
radiated far and wide into nationalist and fascist movements, A well knowm 
instance of this diffusion occurred in the early 1920's, when Sun Yat-sen 
decided to remodel the Chinese national revolutionary party (Kuomintang) in 
accordance with the Leninist concept, and the Russian Bolshevik Mikhail 
Borodin was sent to supervise the overhavlinge A little later Chiang Kai-shek 
gave the Russians a lesson in what might be called "anti-Communist communism" 
by turning the assimilated Bolshevik-type organizational forms against the 
Chinese Bolsheviks and their Muscovite mentors, The lesson was not lost on 
Stalin, who in the 1930's made use of Bolshevik organizational forms in 
destroying the Russian Bolsheviks, save for those whom he permitted to survive 
as Stalinists, 


An instructive present-day example of a nationalist movement~regime 
with a ruling party shaped in the Leninist image may be found in Tunisia. 
President Bourguiba's Liberal Constitutional (Neo-Destour) party “has covered 
the whole country with a network of a thousand cells" which "replace the linfra- 
structure! of the modern state." "The party members who are organized in cells 
form the party Congress, which elects an executive, the Political Bureau, The - 
Political Bureau is the main instrument of government....The Political Bureau 
exercises tight control over the party machine, in which it has established a 
kind of ‘democratic centralism'.s..The Liberal Constitutional party has 
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established a Lares network of organizations which embrace practically the 
whole population." 3 The exquisite irony of the situation is that the Communist 
party of Tunisia is the sole opponent of President Bourguiba's regime, 


One further generalization is called for with regard to the movement- 
regimes as a class, Since the militant centralized revolutionary party becomes 
the new foundation of political authority, and its cellular structure the 
"tinfra-structure" of the new state, the movement-regime takes on the authori- 
tarian character of the founding organization, In certain instances (about 
which more later) it subsequently grows much more authoritarian, and the adjec- 
tive "totalitarian" may become applicable. However, the leadership of the © 
authoritarian movement-regime insists that it is also democratic in a "new way" 
(ieee, not the liberal Western way). This mode of thought, in which the dicho- 
tomy of "dictatorship--democracy" is rejected, is an outgrowth of the original 
concept of the revolutionary struggle as a mass movement for national or 
supra-national objectives under guidance of a disciplined political elite 
organization, The result is one or another version of the doctrine of "guided 
democracy," of which, again, Lenin was the preeminent exponent. 


The notion should not be dismissed as simple hypocrisy, although it 
may be that in any given instance. If "democracy" here loses the connotation 
of effective popular control over the regime (which is, by self-definition, the 
group that knows best what is in the interests of the people), it simultaneously 
acquires the connotation of mass popular participation in the continuing 
revolution of national renewal. In practice this means the enlisting of masses 
of people in the activities of trade unions, youth, professional and other 
organizations that are formally non-party in character but are operated under 
party guidance and supervision via directorates from top to bottom in which 
disciplined party members predominate (the so-called "transmission belts" of 
Leninist theory). A large proportion of the population is thus drawn into the 
whirlpool of guided public life, and many may derive an experience of political 
participation that was denied them under the old regime. In Russia the fore- 
nost non-party organs of controlled participation are the soviets or local 
councils, which arose before the October Revolution and independently of 
communism but were later reshaped into components of the Bolshevik movement- 
regime. Today they form a pyramidal network of thousands of party-guided 
bodies at village, tow, district and province level, with deliberative and 
administrative functions in which several millions of deputies and sub- 


committee members take part. Very many of these people have no direct party 
affiliation, 


This brings us again to the principle of transferability of organiza- 
tional forms among movement-regimes of different types. Recently, for example, 
& pyramidal system of "councils," quite comparable in concept if not in all 
details to the one just described, has been introduced under the auspices. of 


196 i3yans EB. Tutsch, "Bourguiba's Tunisia--I," The New Leader, February 29, 
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President Nasser's National Union regime in Egypt, and President Mohammed 

Ayub Khan's new regime in Pakistan is now introducing a similar setup there ; 
under the heading of "basic democracy." . A close associate of President Nasser's 
has explained to a Western journalist that the purpose of the Egyptian councils 
is. to enlist mass participation at the village level in the revolution of 
national renewal: "The real revolution must come in the villages....Every 
village has elected a council, replacing the old appointed Mayor. The council 
constitutes itself a cooperative and works with the Government's agricultural 
experts," The journalist reports that Nasser aides are not insulted if this 
system is described as "guided democracy," and he quotes the close associate 
further as saying: "We have a concept of democracy, it differs from yourSescee 
We need something more dynamic, more realisticeeeelf we use your, system the 
Communists will succeed, because they can speak to the masses, "14 Thus, there 
can be anti-Soviet sovietism in the field of "guided democracy," as well as 

the previously sae ahs phenomenon of anti-Communist communism in the field 

of party organization.+ 


A final observation about the movement-regime is that it has no restricted 
habitat in the world, A comparative politics of movement~regimes is not a 
regional affair, and,defies the classifications of political systems according 
to geographic zone, There is a rough correlation between antecedent colonial- 
ism and the rise of nationalist movernent-regimes, or alternatively of communist 
movenent-regimes that ride to power on a wave of nationalist revolution, There 
is a related and still rougher correlation between the movement~regime and the 
conditions of economic and culwwral backwardness, feudalism, stagnation, etc., 
that lend a special cogency to the revolutionary call for renovation of the 
nation. All this might suggest the thought that the specific habitat of the 
movenent-regime is the "East" or, more broadly, the "under-developed areas." 


Usun ew Mood Found in Nasser's Egypt," by Dana Adams Schmidt, in New York 
Times, December 29, 1959, pe 2. The Pakistani experiment is reported by Paul 
Grimes in "Pakistanis Study Government by Practice on Local Problems," Ibide, 
June 29, 1960, pe lh. 


15tn this connection it may be worth noting that a group of anti-Soviet 
Russian emigres has recently put forward, under the heading of "Kronstadt Thesis," 
a program whose slogan is: "Down with the party, all power to free soviets}' 
The program takes its name from the Kronstadt rising of 1921, when sailors and 
workers celled for soviets without Bolsheviki, A partial text appears in Novy 
Zhurnal, Noe 59, 1960. oars 


l6gabriel Almond, example, has recently proposed a classificatory 
scheme that turns on the notion of "political culture," which is defined in part 
according to area, The result is a fourfold classification of political systems 
uncer the Anglo-American, Continental European, pre-industrial and totalitarian 
categories, See his "Comparative Political Systems," in The Journal of Politics, 
Vol. 18, 1956, ! 
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Yet such regimes, in one form or another, have appeared not only in Russia, 
Asia, the Middle East, Africa, Latin America and Eastern Europe, but also in 
parts of Western Europe (Germany, Italy, Spain, Portugal); and Hitler's 

Germany was hardly an under-developed area. Moreover, movements bearing within 
themselves the germs of potential movement~regimes have arisen in many other 
countries, including Great Britain and the United States. The movement-regime 
is a political phenomenon to which no nation and no part of the world is 
canpletely immune. 


30 


The differentiation of the species of movement-regime presents a much 
more difficult and complex problem than the definition of the genus. There 
are many avenues of approach to it, variously emphasizing social, economic, 
historical, religious and psychological factors, etc. The most that can be 
attempted here is to present a few pertinent observations from the special 
standpoint of a comparative politics of moverent-regimes. 


First, it must be said that we are dealing with classes of phenomena 
that may be distinguishable but are not fully distinct. There are very few 
hard-and~fast lines of separation in this field. Thus, elements of national- 
ism are to be found in both communist and fascist movement-regimes, and any 
formulae for the latter that excluded this fact would be useless. It therefore 
appears inadvisable to segregate the species under conceptually pure "ideal 
types." Allowance must be made for complexity of character and even for the 
possibility of genuine hybrids. In short, nationalist, fascist and communist 
movement-regimes are best differentiated according to their characteristic 
prevailing tendencies. 


One important basis for such differentiation Lies in the motivation 
of revolutionary politics, or what is often called the "revolutionary 
dynamism." Ail the movement~regimes originally have a revolutionary dynamisme 
They come into being by the revolutionary displacement of a pre-existing 
order, and seek to maintain revolutionary momentum after they come to powere 
They may, of course, fail to do so, They may lose revolutionary momentum 
eventually, When this happens they become vhat I shall call "extinct" movement- 
regimes, Like a star that has ceased to give off light, an extinct movement- 
regime may go on existing for a long while without a revolutionary raison 
dietre. We may say of such a regime what Herzen in 1853 said of the Russian 
monarchy, that it "exercises power in order to exercise power." And the fate 
of the Russian monarchy, which was once itself a kind of revolutionary movement- 


regime, is probably that of all movement~regimes that lose their revolutionary 
nomnentum. 


The revolutionary dynamism of the nationalist movement-regime is 
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relatively restricted in scope and easy to define, Here the goal of the 
revolutionary movement is, firstly, national independence, the creation of a 
sovereign nation-state. Secondly, the revolutionary movement is aimed at the 
modernization of the newly independent state, and this typically involves 

many elements of an internal social revolution. Old class relations in society, 
old patterns of land tenure, old customs, old traditions of thought and gener- 
ally old ways of conducting the business of life are assailed in an internal 
revolution of national renewal, However, purely nationalist revolutionary 
movement-regimes show a definite tendency to spend their revolutionary force 
rather earlye Oftentimes this happens soon after the achievement of the 
original revolutionary goals and prior to the completion of the revolution-. 
izing of the old society. In other words, the nationalist movement~-regime 

is peculiarly the prey of the phenomenon of "extinction." 


In the best of cases, of which the Kemalist movement in Turkey might 
be an example, the revolution of national renewal is carried through far 
enough under the auspices of the movement-regime to make possible an orderly 
further development in a new and more democratic direction. More typical, 
however, may be the case of the Chinese Kuomintang, where the early subsiding 
of revolutionary dynamism paved the way for the displacement of the nationalist 
movement-regime by a comniunist movement-regime that came to power under the 
slogan of carrying through the "betrayed" revolution of national renewal, A 
similar general situation and possibility may exist, for example, in present- 
day Indonesia. In general, communist movement~regimes, where not installed 
by direct action of a foreign power, as in most of Eastern Europe, North 
Korea, etc., after World War II, tend to arise as the penalty for either the 
absence of an effective national revolutionary movement where conditions 
call for it, or the inability of nationalist movement-regimes, once in being, 
to maintain their initial revolutionary momentun, 


The relatively low revolutionary dynamism of the nationalist movement- 
regime is correlated with a relatively restricted revolutionary "constituency." 
The ideology of the national revolution is itself national. The sovereign 
independence and renovation of the nation are the objectives. Once installed 
in power, the nationalist movement-regime may develop an active foreign policy 
within what is likely to be a neutralist orientation in world affairs, But 
- this will not be a policy of active export of the revolution to other lands, 
Such revolutionary expansionism is, on the other hand, a distinctive character- 
istic of both communist and fascist movement-regimes. Here the sphere of 
outlet for revolutionary energy is not confined to the national homeland. 

The politics of revolution embrace not only the revolutionary capture of 

power and subsequent internal revolution, but also, in varying manner and 
degree, the turning of the revolutionary dynamism out upon the world, Thus, 
when a new movement-regime embarks upon a course of active export of the 
revolution to other countries, this may be taken as a fairly strong indication 
that it belongs not to the nationalist species but to one of the other two, 
The Castro regime in Cuba would be a case in point. 


: 
: 
: 
Fel 
= 
= 
: 


Page 12 | 
Robert C. Tucke 
Politics of Movement-Regimes 


Communism and fascism are often contrasted on the ground that the one 
has an international "class appeal" while the other has a "national appeal". 
and is nationalist in essence. There is something in this idea, but it is 
also quite misleading. The dichotomy of communist internationalism versus 
fascist nationalism overlooks the fact that national and international elements 
commingle in both phenomena, On the one hand, the communist movement-regime 
is committed to a form of the national revolution as well as to the goal of 
world communism. On the other hand, the fascist movement-regime is committed 
to a supra-national revolutionary idea as well as to the internal or national 
revolution. 


With regard to the first point, the communist movement-regime 
appropriates not only the appeals of the revolution of national renewal but 
also the task of carrying it through when the movement comes to powere 
Bolshevism set an example of this in the early nineteen-twenties, when revolu-= 
tionary enthusiasm still ran high in Russia. It must be said, moreover, that 
in Lenin «= who defines the communist type if anyone does -- there were elements 
of nationalist as well as Marxist revolutionism. These are visible in his 
vision of a renovated Rus! ("Communism equals the Soviet regime plus the 
electrification of the country," etc.), and in such steps toward its realization 
as the GOELRO. Later this turned into Stalin's vision of an all-powerful Rus!, 
and the subsequent phases of the internal revolution were shaped by the policies 
of forced industrialization and coercive collectivization. This development 
deeply influenced the communist concept of the internal revolutionary process. 
Though communist movement-regimes assume the task of carrying through the 
revolution of national renewal, their special manner of doing it, conditioned 
by the Russien experience, usually causes the movement to lose appeal in the 
eyes of most or many of the people. 


With regard to the second point, the fascist revolutionary dynamism 
shares with the communist a supra-national scope. Both give ideological 
expression to this by proclaiming a supra-national revolutionary constituency 
and also an international enemy of the revolution. In the classic Bolshevik 
conception, the revolutionary constituency begins with the working classes 
of the revolutionary homeland and embraces the working classes of all countries, 
and the international bourgeoisie (or "international imperialism") is the 
enemy. Fascist regimes differ in their ideologies, but these regularly show 
a dualism that is comparable in kind if less comprehensive in scope, They 
take the nation as the nucleus of a larger whole, a supra-national revolutionary 
constituency or sphere of revolution, Thus, for Hitler the German Volk was 
the nucleus of the "Nordic race," and international Jewry and/or international 
imperialism was the enemy of the national-socialist revolution. For Mussolini 
"Ronanism" was the key word, and the larger sphere of revolution was reflected 
in the slogan: "Italy today, tomorrow the Roman Empire] Examples could be 
multiplied. The dual symbolism of President Nasser's movement-regime, which 
views Egypt or the U,A.R. as the nucleus of a vast “Arab nation" embracing 
all the separate Arabic nations and Arabs wherever they are, belongs to the 
pattern in question, Taken in conjunction with Nasserist activity in the way 
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of attempted export of the revolution to neighboring countries, this fact 
suggests that it would be a mistake to construe Nasserism.as essentially 
nationalist in essence although it does display some features of a4 nationalist 
revolutionary movement. 


In certain instances, typically occurring in smaller countries, 
communist and fascist movement-regimes cease to display a dynamism of revolu- 
tionary expansion. Then we see the phenomenon of "national communism" or, 
alternatively, "national fascism" (of which present-day Francoist Spain might 
be a good example). This development may be, and in the latter case no doubt 
is, indicative of a general loss of revolutionary momentum and the tendency. 
to grow "extinct." On the other hand, the loss of one form of revolutionary 
dynamism may always go along with the recovery or emergence of another. The 
subsiding of external revolutionary expansionism may, as in the case of 
Titoist Yugoslavia, be accompanied by something in the nature of an internal 
political "reformation" in which the movement develops with greater vigor 
than before but in different directions. Not "national communism" but 
"communist nationalism" seems the proper formula for the Titoist movement- 
regime. 


One further consideration is called for with reference to the fascist 
form of movement~regime, Although its sphere of revolution is not confined 
to the national homeland, it does typically indulge in strident national self-~ 
glorification, It proclaims its nation to be supreme in all the recognised 
national virtues, and declares that the good of the nation is the highest 
goal of the regime. This has led some scholars to see in fascism "an 
inflammation of nationalism."19 I+ seems » however, that this inflamed nation-~ 
alism is essentially a pseudo-nationalism, end that fascists must be distin- 
guished from authentic nationalists as being, at best, the pharisees of 
nationalism. Thus, when Hitler saw that all was lost, he desired the destruc~ 
tion of the German nation as punishment for its unworthiness, Germany had 
not been worthy of its Fuehrer,. Obviously, the supreme value was not the 
German nation but the Hitlerite self, and the official glorification of the 
nation had been a cover and vehicle of the leader's self-glorification,. 


I take this to be indicative of a critically important general fact 
about the fascist type of movement-regime, vize, that here the psychology 
or more accurately the psychopathology of the leader becomes the driving 
wheel of the political mechanism. The regime is shaved into a highly 


lipor a discussion of various considerations relevant to a judgment 
on this question, see the forthcoming book of P, Je Vatikiotis, The Army 
and Politics in the U.A.R, (Indiana University Press), Chapter VIT. 


185 ons Kohn, Nationalism: Its Meaning and History (1955), pe 79. i 
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complicated instrumentality for acting out the needs of the paranoid leader- 
personality, whose psychodynamics are politicalized, i.¢., expressed in political 
actione Thus, the Nazi regime started the second World War in 1939 at a time 
when it was militarily not yet prepared and to the chagrin of many of its 

highest officials, military and civilian. It was propelled into this action 

not by a cold calculation of relative forces and risks, but by the compulsive 
need of Hitler for revenge against his enemies, When his advisers warned 

him against it on the ground of the enemies! strength, he replied: "Then I 

will build U-boats2 U-boats!] U-boats!...-I will build airplanes! airplanes? 
airplanes{ =~ and I will exterminate my enemies ged 


In order to shape the regime into a means of expression of his 
personal needs, the leader must reduce the ruling party to the role of an 
important cog in the apparatus of the state. It was pointed out earlier that 
movement-regimes tend to be headed by a dominating individual personality. 
This, however, does not imply that they are absolute autocracies. In fact, 
the broad tendency is oligarchical rule by the top leadership of the ruling 
party under the overall direction of the dominant personality. The fascist 
movenent-regimes deviate from this pattern and show a pronounced tendency to 
absolute autocracy'y which involves the subordination of the party to the state 
as embodied in the leader. He emancipates himself from the control of the 
party oligarchy, and relies heavily upon the secret police and permanent 
pervasive terror through this organization to ensure unquestioning compliance 
with his least wishes on the part of everybody from the lowliest man in the 
street to the highest dignitaries of the regime. Consequently, fascist regimes 
tend to become highly statist in orientation, and the state as personified in 
the leader displaces the party as the supreme symbol and object of official 
adoratione For these reasons the most accurate general term for the various 
fascist movement-regimes would be "fuehrerism," and the most accurate title 
in each individual instance would be the one formed from the leader's name 
(ecge, "Hitlerism" rather than "Naziism"),. 


It is clear that Stalinism was a Soviet Russian expression of fuehrerism. 
Space is lacking for an analysis of it from this point of view. It may be 


196, M. Gilbert, The Psychology of Dictatorship, Based on an Examina~ 
tion of the Leaders of Nazi Germany (1950), p. 301. Gilbert concludes: 
"Our study of Hitler's Tieutenants strongly suggested that if any one of them 
had replaced Hitler before 1939, (even aggressive Hermann Goering, the heir 
apparent), or if a slight change in circumstances (such as a little less 
appeasement) had replaced the Nazis with leaders more responsive to the will 
of the people, then there probably would have been no World War II and mere 
certainly would have been no systematic ‘extermination of my enemies!" 
(Ibid., pp. 302-303). 
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pertinent to note, however, that Stalin, in addition to destroying the old 
Bolshevik Party, establishing an absolute autocracy, and promoting statism 

in theory and practice, effected a revolution of revolutionary symbolism. 

The nucleus of the world-wide revolutionary constituency was redefined 

after 1945 as the Russian nation qua nation, and the official definitions of 
the enemy of the revolution placed more and more emphasis, particularly 
toward the end, upon international Jewry. All this brought the revolutionary 
synbolism into approximation to the typical fascist pattern, although the 
working classes abroad continued to be pictured as the external revolutionary 
constituency, It is notable, however, that Stalin, very shortly before his 
death, expunged the word "Bolshevism" from the official vocabulary of his | 
regime. It had become a purely Stalinist regime in all but name. 


In an article cited earlier, Bertram Wolfe writes: "When Stalin 
died in 1953, Bolshevism was fifty years olde"@9 I think it would be more 
accurate to say that Bolshevism had been moribund in Russia for fifteen 
years, and the issue was whether it would revive and if so to what extent, 
From the standpoint of a comparative politics of movement-regimes, the 
political history of Russia since 1917 is a history of different movements 
and of different Soviet regimes within a framework of continuity in organiza~- 
tional forms and official nomenclature. The original Bolshevik or communist 
movenent-regime underwent metamorphosis in and through a political revolution 
from above, and was supplanted with a Stalinist movenent-regime that was pre~ 
vailingly fascist or fuehrerist in its inner dynamism, its ideology, and 
its general political tendency. With Stalin's death a new change of regime 
occurred in revolutionary Russia, and it might be epitomized by saying that 
Stalin's successor has tried in his way to be Lenin's successor, ieee, to 
reconstitute the political system of Bolshevism. The political changes in 
Russia after Stalin's death belong to the pattern of an attenpted resurrection 
of Russian communism. An inspiration at any rate, Khrushchevism is es- 
sentially a revivalist movement in the world of twentieth-century revolutionary 
politics, 


“A new science of politics is needed for a new world," wrote Tocque- 
ville 125 years ago. His reference was to the new world of the "democratic 
revolution." The statement is even more true now than when it was written, 
although our new revolutionary world is no longer, it appears, a world of 
the democratic revolution, 


20soviet Conduct in World Affairs, p. 268. 
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In a recent article H. J. van Mook has raised some of the basic issues in 
training abroad in Public Administration for students from underdeveloped countries. 
This excellent article reflects the many years of experience of a senior member of 
our profession as colonial administrator, international civil servant, and college 
teacher. Those interested in the subject matter would benefit from a careful read- 
ing of the article in its entirety, and I will not attempt to summarize it here. 
Instead, I want to quote one of its leading passages which will serve as the theme 
for this paper: 


No country can really expect to develop its public administration 
in a manner conducive to its lasting improvement unless it gener- 
ates its own scholarship and research in the field. Foreign ex- 
perts and advisers can offer help in shaping programs and methods 
of research and teaching, or by transmitting their own knowledge 
and understanding to a few people in each country .. . But each 
nation and culture can only reach the core of its problems in 
public administration from within, by its own experimentation and 
experience. 


In thus focussing on indigenous teaching and research, and on the indigenous 
educational and training institutions, Mr. van Mook places a clear-cut priority on the 
foreign training in administration of carefully selected, mature scholars of outstand- 
ing ability, enabled to study abroad for relatively lengthy periods of at least two 


1 
“Note on Training Abroad in Public Administration for Students from Under- 

developed Countries," by H. J. van Mook, International Review of Administrative Sciences, 
(XXVI-1960, I), pp. 67-69 


2 
Ibid., p. 67 
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or three years in duration, and whose involvement in educational and scientific 
work, upon return home, would be assured. It should also be noted, in fairness 
to Mr. van Mook, that he finds a definite, but secondary, place for graduate 
study abroad of shorter duration for able and promising middle-level civil ser- 
vants, who may be expected to play a prominent part in the reform of national 
administrations, and he makes a number of suggestions for the establishment of 
special arrangements to meet a variety of needs. 


What, then, of the role of the American University in the training of 
Public Administrators? I would like to suggest that the primary business of 
American Universities in overseas development is educational development; that 
with respect to the training of administrators, primary attention should be de- 
voted to the training of the corps of teacher-scholars in Administration in the 
underdeveloped countries, which will staff the educational and training institu- 
tions in this field; and that the current efforts attached to this objective, while 
substantial, are insufficient. It is also part of my thesis that, in order to pro- 
vide effective training, new and broadened attention will need to be given to the 
comparative and international aspects of the discipline, and to its organization in 
the University, and that promising developments along these fronts have been insti- 
tuted. 


In order to explore the argument, it will be necessary to look into the 
facts; who are the foreign administrators and foreign students in Public Administra- 
tion; what is the nature of their interests and needs; what has been the response 
of the field in American universities to the problem; and what are the effects of 
these efforts on the growth and scope of the field and its relationship to other 
fields in the University. 


Foreign Trainees in Public Administration 


In the academic year just past, there were 380 foreign students studying 
Public Administration in U. S. universities and colleges.3 This was less than one 
per cent (1%) of the 44,486 foreign students in all fields, and more than five per 
cent (5%) of the foreign students in the social science disciplines. (For foreign 
student enrollment in all fields, see fig. 1; for their enrollment in the social 
science fields, see fig. 2.) 


The vast majority of these 380 foreign students in Public Administration 
came from the underdeveloped areas, 200 from the Far East alone (including South and 
Southeast Asia, except Pakistan.). (For the region or country of origin of foreign 
students in Administration, see fig. 3.) 


Significant clusters of students from individual countries appear to bear 
a close relationship to special projects or programs in Administration of the govern- 
ments of these countries, sponsored by one or more of the technical assistance or 
Other aid-granting institutions. Thus, the five leading countries, in terms of 
numbers of students in the United States, are: Indonesia - 35; Korea - 33; 


3 
Institute of International Education, Open Doors, 1960, Report on Educa- 
tional Exchange, New York City, p. 25 


: 
EG: 
ey 
| 


Clarence E. Thurber 


Training Foreign Administrators 


India - 32; The Philippines and Thailand - 25 each. All of these countries have 
projects in Public Administration actively supported by the United Nations, the 
International Cooperation Administration, and/or The Ford Foundation. (Although 
the Colombo Plan has also provided assistance in the field, its Fellows have re- 
ceived training in Australia and Canada. ) 


The number of students in the field does not tell the whole story. Most 
of the trainees in Public Administration are not enrolled in a college or univer- 
sity. There were apparently about 900 trainees from all sources in the United States 
during 1960. .For example, the International Cooperation Administration sponsored 
a total of 853 Public Administration "participants," (its term for "trainee") in 
the fiscal year ending June 30, 1960. A majority of these, however, were on short- 
term assignments lasting from one to six months, and only about one-third of the 
total were assigned to universities. (For a breakdown of the ICA totals, see 
fig. 4.) It is doubtful that trainees from all other sources exceeded 50, but the 
figures are difficult to get. The United Nations had a total of 137 Fellows in 
study in the United States during 1959, of which there were five Public Administra- 
tion Fellows in the “regular” technical assistance program, and a larger but un- 
specified number under the "expanded" prcgram. The Ford Foundation, through its 
Overseas Development Program, sponsored about 20 Fellows in the field during 1959-60.. 


Too much significance should not be placed on mere numbers. I mention 
them here mainly to give some notion as to the general order of magnitudes that we 
are dealing with in the field, and the rough division of the totals between short- 
term and longer-term visitors. I would assume that the 380 students represent the 
group that is likely to be here long enough to get a fundamental exposure to the 
ideas and concepts, as well as to the techniques and methods of the field. Itis 
from this group, I assume, that there is some possibility of recruiting and train- 
ing the corps of teacher-scholars in Administration which is the seed corn of the 
future growth of the field in the underdeveloped countries. 


I should note here in passing that it is not part of my purpose to discuss 
the policies and programs of the technical assistance and other aid-granting organ- 
izations in the field. A panel discussion on the general subject of “Education for 
Public Administration" would, I assume, concentrate on the role and activities of 
the universities. In any event, we will have as discussants on the panel senior 
representatives of the two largest Public Administration Programs, Mr. Shiram Bapat, 
of the United Nations and Mr. Macdonald Salter, of the International Cooperation 
Administration. In the discussion of our topic, I hope they will take the time to 
describe some of the current activities, and the very real accomplishments, of. the 
programs they represent. 


United Nations, Economic and Social Council, “Technical Assistance Activities 
of the United Nations," (E/3366) May 23, 1960, Table 9, p. 62. 

y) 


tions, cf., United Nations, op. cit., pp. 42-50; International Cooperation Administra- 
tion, Public Administration Division, “ICA Work in Public Administration," March 1960; 
and Ford Foundation, Annual Report, 1952 to present. 


For short descriptions of the work in Public Administration of these organiza- 
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Fig. 1 Foreign Student Enrollment in Major Fields* 


Number of 

Field Students 
1. Engineering 11,279 
2. Humanities 9,246 
3. Physical and Natural Sciences 7,276 
4. Social Sciences 6,782 
5. Business Administration 4,114 
6. Medical Sciences 3,685 
7. Education 2,483 
8. Agriculture 1,615 
9. All Others 2,006 

TOTAL 48 ,486 


*Source: Institute of International Education, Open Doors, 1960, 
Report on Educational Exchange, New York, pp. 24 - 27 


Fig. 2. Foreign Student Enrollment in the Social Sciences* 


Number of 

Field Students 
1. Economics 1,923 
2. Political Science 722 
3. Sociology 645 
4. Psychology 620 
5. Home Economics 584 
6. History 518 
7. Law 453 
8. International Relations 391 
9. Public Administration 380 
10. Social Work 314 
11. Other 232 
TOTAL 6,782 


*Source: Open Doors, 1960, ibid. 
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Fig. 3. Geographic Origins of Foreign Students 
in Public Administration* 


Region or Country — No., Students Region or Country 
1. Far East (200 ) 4. Europe (34) 
Indonesia 35 Greece 
Korea 33 United Kingdom 
India 32 Sweden 
Philippines 25 Norway 
Thailand ; 25 Italy 
All Other Countries 50 Spain 
Yugoslavia 


; All Other Countries 
2. Near and Middle East (61) 


5. Latin America (26) 


Iran 19 
Turkey 8 Colombia 
Jordan 6 Venezuela 
Iraq 5 Brazil 
Israel 5 Barbados 
All Other Countries 8 Jamaica 
Honduras 
Panama 
3. Africa (38) All Other Countries 
Nigeria Y 6. North America (16) 
Kenya 6 
a Morocco 6 Canada 
Egypt 
Ethiopia 
All Other Countries 10 7. Oceania (5) 


Australia 
Pacific Islands 


Total of 380 Students 


No. Students 
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* Source: Open Doors, 1960, pp. 25, 27 
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Fig. 4. ICA Participants in Public Administration, FY 1960* 


1. Programmed by ICA 


(a) Arrived in the United States during FY 1960 425 


(ob) In U. S. at beginning of FY 1960 237 
2. Programmed through University Contracts 
(a) Arrived in United States during FY 1960 123 
(b) In U. S. at beginning of FY 1960 68 : 
91 
TOTAL | 853 


*Source: Public Administration Division, ICA (courtesy Mr. Salter) 
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Interests and Needs of Foreign Students 


A number of studies have been made of the interests and motivations of 
foreign students, and of their needs and requirements. They can be divided into 
social and cultural needs, on the one hand, and intellectual and professional 
needs, on the other. 


Trainees in the field of Public Administration have an over-riding in- 
terest in development and growth, and in the status and prestige, of their home 
countries. They wish to advance their countries’ welfare at home, its standing in 
the world community at large, and to prepare themselves to play an active role in 
this process. That is to say, their interests and motives, like those of American 
students, are both many and mixed, and include elements of idealism, nationalism, 
and self-interest. For students from the underdeveloped countries, these interests 
to a remarkable degree are focussed on the process of "development." 


Trainees, fellows, and students from underdeveloped countries are thus 
especially interested in the national planning of development, and the role of ad- 
ministration in it. Administrators who are here only for a short time naturally 
want to know as much as possible about the American practice in their own SPECT ALLS). 
and to discuss common problems with our practitioners. Those who are here as 
students are more likely to ask what the contribution of Administration is to the 
theory of development, as well as to desire training in a specialized field, although 
obviously these two considerations can never be wholly separated. Both types of 
visitor have the problem of making some kind of adjustment to American culture and 
society, and of integrating what they see and learn with previous experience, on 
the one hand, and with future professional problems and opportunities, on the 


other. 


Social and cultural adjustment. This is a subject on which a great-deal 
of social science research has been carried out, much of it under the sponsorship 
of the Committee on Cross-Cultural Exchange of the Social Science Research Council. 
At the risk of substantial over-simplification, a summary of some of the findings 
of this, and related, research might include the following: 


: 1. There are significant nationality differences affecting the ability of 
foreign trainees to adjust to American culture, and to benefit from training here. 
Swedish students who were studied, for example, came to terms with U. S. culture 
much more rapidly than did Japanese students, while Mexican and Indian students 
seemed to fall somewhere between these extremes. 


2. A second culture (i.e., the United States) is perceived in terms of the 
important values brought over from the home culture, as though the student wore 
"cultural" glasses fitted at home. The longer a foreign student remains in the 
United States, however, at least up to three or four years, the greater his ability 
to make sophisticated and discriminating judgments and comparisons between U. 5S. 
values, institutions and practices and those of his home country. Moreover, under- 
graduates tend to learn more about "America," while graduate students learn more 
about their specialties. 
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3. There are several phases of adjustment in the typical pattern of 
foreign students, resembling a “U-shaped Curve." These are the spectator phase, 
the involvement phase, the coming-to-terms phase and the pre-departure phase. 

These are marked successively by high satisfaction, a slough of dissatisfaction | 
as the problems of adjustment become more difficult, followed by increasing satis- 
faction as these problems are worked out and the trainee prepares to return home. 
Time factors related to these phases vary as between nationality groups, and in- 
dividuals within them, but it is necessary for teachers and trainers to be aware 
of these factors if they wish to establish successful communication with foreign 


students. 


4, As students and trainees seek to accommodate to the requirements of 
the new culture, and at the same time to retain their loyalty to the home culture, 
there is a strain which has been termed the “overlapping membership conflict." It 
is believed that organizational or professional interests may be especially effec- 
tive in transcending this conflict. 


5. Foreign students thus need considerable training and orientation with 
respect to personal problems of food, housing, and general American culture, and 
with respect to academic problems including the U. S&S. educational system and 
teaching methods. They also need to prepare themselves adequately, preferably 
before arrival, in English language competence, both speaking and writing. One 
study found, for example, that it took foreign students, on their own es: aeieniae 
an average of 18 months to "feel comfortable" in the use of the language. 


Intellectual and Professonal Needs. The principal objectives of foreign 
training, however, are usually intellectual and/or professional. The lesson of 
research on cross-cultural adjustment is that a successful learning situation will 
probably not be established unless at least a minimum adjustment is made to the 
United States. Assuming a reasonably successful adjustment is made, however, there 
are equally difficult intellectual and professional problems, which may be briefly 
listed as follows; 


1. The trainee in Administration needs a special introduction to the 
historical, political and governmental situation in which American administration 
arose and is practiced today. The typical foreign trainee or student in Administra- 
tion has’ little knowledge or appreciation of factors of American political history, 
or of federalism, or of the presidential system of government. Graduate work in 
American universities usually assumes such knowledge, and discussions between 
practitioners usually does, although implicitly. Trainees also need exposure to, 
and training in, actual administrative operations. 


2. Trainees and students from underdeveloped countries are frequently 
products of the “rote learning™ system of education. Moreover, status relationships 


Ocr., Richard D. Lambert and Marvin Bressler, Indian Students on an American 
Campus, 1956; Franklin D. Scott, The American Experience of Swedish Students, 1956; 
Ralph L. Beals and Norman D. Humphrey, No Frontier to Learning: The Mexican Student in 
the United States, 1957; John Bennett, Herbert Passin, and Robert McKnight, In Search 
of Identity: The Japanese Scholar in America and Japan, 1958; and Richard Morris, Two- 
Way Mirror, 1959. (All above were published by the Univ. of Minnesota Press, Minn.) Cf., 
also, "Attitudes and Adjustment in Cross-Cultural Contact: Recent Studies of Foreign 
Students," M. Brewster Smith, ed., Journal of Social Issues (Vol. 12, 1956); George Coelho, 
Changing Images of America, Glencoe, The Free Press, 1955; John & Ruth Useem, The Western 
Educated Man in India, N.Y., Dryden Press, 1955; and “Training Foreign Nationale in the U.S” 
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are such that a teacher, or a superior officer in an organization, is rarely 
questioned on points of fact or value. Thus, “empirical thinking," or training 
in problem-solving methods, is not likely to be part of the intellectual equip- 
ment of the foreign student or trainee. He will need special assistance if he 
is to acquire aptitude in these ways of thinking. 


3. Trainees and students also need help in acquiring information and 
knowledge that will be especially useful in administrative problems in his home 
country. Since the curriculum in most Schools of Administration and Departments 
of Political Science is designed primarily for an American audience, this need 
poses a special problem for the scope and content of the discipline. The need 
for special attention here is particularly accute in relation to the writing of 
special papers, theses, and dissertations. 


4, Although the practice of selecting persons of some standing and ex- 
perience in administration reduces the need for assistance in placement on return 
home, the trainee and student in Administration has need for continuation of 
professional contacts if his training in this country is to be of maximum value. 
Efforts to maintain and build on the interest_and competence in the field, estab- 
lished through training, appear to be needed. 


Response of U. S. Universities to the Problem 


No discussion of the response of U. S. universities to the need of 
foreign administrators for training would be complete, without some reference to 
the processes by which they recruit and select trainees, by which English language 
competence is either assured or provided, and orientation is given. These are all 
matters of obvious importance, but I do not intend to dwell on them here. - They 
are also matters about which a great deal of thinking, discussion, and writing has 
already gone on. Moreover, I have an impression that the field of Public Administra- 
tion is using its educational and professional contacts throughout the world, which 
by now are quite considerable, to good effect in strengthening these processes. I 
should like, therefore, to pause on this subject just long enough to summarize 
what I believe to be some of the current thinking in the field, and to potnt out 
one or two experiments in other fields. 


I sense a disposition on the part of universities to insist, more than 
ever, On high standards of quality and performance on the part of foreign students. 
In part, this may be in response to the rising enrollment of American students. 

But its also a judgment, based on experience, that anything else is self-defeating. 
The foreign students themselves are the first to resent the attitudes that are 
apparently widespread in some of their home countries that American education is 
inferior, and that their degrees, to use Clifford Wharton's phrase, are "underde- 
veloped Masters" or "Oriental Ph.D." degrees.“ Instead of a double standard of 


6 Cont. 
by Simon 0. Lesser and Hollis W. Peter, Extract from Some Applications 
of Behavioral Research, UNESCO, Paris, 1957. 
Tame most complete study of educational exchange in a single discipline is 
Clifton R. Wharton, Jr. The U.S. Training of Asian Agricultural Economists, Council on 
Economic and Cultural Affairs, N. Y. 1959. 


Scr. “the Degree and Its Meaning,“ Wharton, op. cit., pp. 44-46; van Mook, 
op. cit., oo 3 Lesser and Peter, op. cit., p. 38. 
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performance , I sense a renewed effort to assist the foreign student in ways that 
will permit him to compete on an equal basis with Americans. This is having 
effects all down the line, but especially in respect to (1) English language 
competence; (2) greater depth in orientation and post-training evaluation sessions; 
and (3) renewed efforts to help the foreign student think through the relevance of 
U. §. training to his home situation. 


Experiments worthy of note are being carried out in the field of Economics, 
including Agricultural Economics. The first is an Economics Institute for Foreign 
Graduate Students which has been held each of the last three summers, for nine 
week periods, first at the University of Wisconsin, and then at the University of 
Colorado. The Institutes are administered by the Institute of International Educa- 
tion, with the assistance of a Policy and Advisory Board appointed by the American 
Economic Association. They are planned to accommodate about fifty entering 
graduate students each year. The purpose of the Economics Institutes is to provide 
newly arrived students with concentrated training in basic economic analysis, and 
to improve competence in oral and written English. In addition, the program in- 
cludes an introduction to American life and culture, including the U.-S. educational 
system and how universities operate. The noteworthy feature of this orientation 
program is, of course, the emphasis it gives to training in a particular discipline, 
in order to assure that entering foreign students in the field have, to the extent 
possible, a knowledge and understanding of the field (and incidentally.of the opera- 
tion of the American economy) comparable to that of American students.” 


With respect to special training in English language alone, there has been 
a considerable increase of significant effort both in pre-departure language testing 
of foreign students and intensive short-course training in this country. The largest 
and best known centers are at American, Columbia and Michigan Universities. However, 
many other summer institutes have been developed, some by the Institute of International 
Education with U. S. government support and some, as at N.Y.U. and Indiana, in response 
to foreign student demand. 


Most foreign students realize that much of what they learn in American 
universities has a western "bias" and they they need to give much thought to the 
applicability of what they learn here to the home country. The Council on Economic 
and Cultural Affairs has been sponsoring summer sessions during past summers to help 
foreign students in Agricultural Economics with these problems, with the assistance 
of professional staff who have served in underdeveloped economies. The first 
of these was held at Cornell in 1957, and subsequent sessions have been held at 


iiemerintion Institute for Foreign Graduate Students, Summer, 1959, June 28 - 
August 29," Institute of International Education, New York; and “Economics Institute, 
1960, Program Outline," June 1960 (hectographed ) 


19, a recent article in the New York Times Sunday Magazine, Delia and 
Ferdinand Kuhn explained some of the reasons “Why Foreign Students Become 'Cases'." 
(August 21, pp. 19, 114 -15.) The students of concern fell mostly into the categories 
of unsponsored, self-financed, and undergraduate foreign students who do not partici- 
pate in orientation courses or otherwise receive special attention. The typical trainee 
in Public Administration, however, participates in a planned, sponsored program. 
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Ohio State. A somewhat similar series of institutes has been held at Vanderbilt 
University, open to a broader audience, to help departing students synthesize the 
training they have received around the theme of “economic development.“ The first 
of the Vanderbilt Institutes sponsored by ICA, was held in the summer of 1954.14 


It may well be asked why these experiments have been initiated in the 
field of Economics, and have not, so far as I can tell, been widely emulated. I 
suppose that the answer is that, as the field in the social sciences with the most 
numerous group Of foreign students, Economics has felt the pressure of numbers 
more than others. .The Head of the Department of Economics at the University of 
Chicago, for example, told me not long ago that exactly one-half of the enrollment 
in his department was made up of foreign students, several of whom were among the 
ten best students. Mens 


Special Arrangements in the Field of Public Administration 


Departments of Political Science and Schools of Public Administration 
have responded to the needs of foreign students and foreign trainees, as far as I 
have been able to tell, in three principal ways: special counselling arrangements, 
the holding of special short courses, workshops, and institutes, and by the establish- | 
ment of special programs, primarily for foreign students, of six months to an 
academic year's duration. 


1. Special Counselling Arrangements. Special advisers to foreign students 
are frequently appointed in Departments or Schools, if there are a sufficient 
number to make such an arrangement necessary and desirable. This is most often 
the case when the University is participating in a special project, such as an Inter- 
University Contract, bringing larger numbers of foreign students to the campus. As 
an outgrowth of this arrangement, special informal seminars for foreign students 
may become established. They may, ini fact, be little more than glorified "“buli 
sessions," but they seem to serve a very useful purpose in rounding out knowledge 
of American government and politics, about views of Americans, about social and 
cultural issues, and about the peculiarities of the U. S. academic system. 


2. Short-courses, workshops, and institutes. These are frequently 
arranged at the request of the ICA, or another technical assistance agency, when a 
number of trainees coming from a single country, or even from a number of countries, 
need special training within a short period of time on such topics as personnel 
administration, organization and methods, or budgeting. They may be as short as 
2 - 3 days or as long as three weeks, but a great deal of ground can be covered when 
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Council on Economic and Cultural Affairs, Newsletter, Numbers 1 and 3 
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preparations for intensive work have been laid on in advance, and when the 
participants are fully competent in English. I sat in on a session of one such 
short-course last spring, on the Financing of Economic Development, in which the 
participants were from a number of underdeveloped countries. There were obvious 
problems in communication, which, however, tended to be compensated for by the 
variety of points of view and the insights that were expressed. This was a “travel- 
ling" short course, visiting a dozen or more cities within a space of three weeks 
(an horrendous schedule!). But it was obvious that travelling this way in a 
group, and having a definitely prepared schedule in each stop, was an infinitely 
more effective way to use consultants and guest speakers than to send individuals 
out on their own. The group members also have the advantage of consulting with 
one another, and checking on impressions, between stops. 


An example of a longer term session was the twelve week Institute in 
Economic, Social and Industrial Development held at the School of Public and Inter- 
national Affairs of the University of Pittsburgh between May 8th and July 29th of 
this year. An Institute of this length provides an opportunity not only for a much 
broader and deeper examination of the many problems in this field, as well as of the 
literature related to them, but also encourages the kind of communication that is 
essential if trainees and students are to benefit to the full. On the basis of a 
visit to the Pittsburgh Institute, I can testify that it was serious business, and 
that courses of such a length may serve a very useful purpose for short-term visit- 
ors and others.13 


3. Special Programs. There are undoubtedly numerous special programs 
organized by universities for special audiences .14 I should like to discuss three 
of them, aimed at training the general administrator, and which exemplify some of 
the experience and problems with foreign students in Public Administration. 


(a) The New York University-United Nations Program in Administration. 
This was a one year course, developed cooperatively by the United Nations and New 
York University, leading to the Master of Public Administration degree. It was 
primarily the conception of the aforementioned H. J. van Mook and associates in the 
Public Administration Division in the UN. Mr. van Mook headed up a seminar on com- 
parative administration that served as the integrating device for the program. 
Trainees were made up primarily of United Nations Fellows, although others were ad- 
mitted to the course as well. Preference in the award of Fellowships was given to 
those who had three-to-five yours experience in administration in their own 
countries. 


1 

Ttindiante School of Public and International Affairs, University of Pittsburgh, 
"First Annual Institute in Economic, Social and Industrial Development, May 8 - July 29, 
1960," (multilithed) 


Liguch as the specialized programs in taxation at Harvard, local government 
administration at Wayne State University, economic development at Vanderbilt, and 
business administration at Michigan State University noted in “ICA Work in Public 
Administration," op. cit., p. 6. 
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Mr. van Mook developed the teaching materials that were used in the 
seminar, which was used both as a teaching and a research training device. Ad- 
ministrative systems and operations in the United States, Europe, and the under- 
developed countries were examined and the attempt was made to discover the effect 
of different cultures on administrative practice. In addition to participating 
in the seminar, Fellows studied various administrative specialties at NYU. An 
effort was also made to tap the rich resources of the New York City region for 
direct observation and analysis of administrative problems. 


With the retirement of Mr. van Mook, I understand that the NYU-United 
Nations Program has now been completed. From talks with those who sponsored it, 
and some of those who participated, I would judge that it has made a very useful 
contribution to training. 


(b) The Pakistan Project, University of Southern California. This was 
instituted in 1957 under a three year contract with the International Cooperation 
Administration and is a series of six-month executive development courses for 
mid-career Officials in the Pakistan Superior Civil Services. The project is 
designed to demonstrate comparative experience in development and to improve the 
competence of the Pakistanis in general administration. There have been four 
six-month courses each attended by an average of 20 Pakistani officials. 


Each course is divided into three phases, Group Work, On-The-Job Assign- 
ments, and a field trip Laboratory in National Government. Group work consists of 
group discussions and team exercises, analyzing administrative problems, the ap- 
propriate use of methods, and practice in problem-advising exercises. This leads 
up to a series of team reports comparing an area of administration observed during 
the on-the-job association. During the latter, the Pakistani Associates are 
placed in appropriate governmental jurisdictions, chosen primarily on the grounds 
of effective administrative practice. The Laboratory in National Government lasts 
about six weeks, during which time visits are made to such bureaus and agencies as 
the Immigration and Naturalization Service, El Paso; The Tennessee Valley Authority; 
various Executive and Congressional Offices in Washington; the Port of New York 
Authority and the United Nations in New York; and, weather permitting, the St. 
Lawrence Seaway, at Massena, New York. 


A final phase of the program is carried out in Pakistan. In January of 
each year, a small group of USC faculty members visits that country to hold seminars 
and refresher courses for the “graduates.” This novel feature is expected to be 
particularly fruitful as a means for keeping the Pakistani administrators up to date 
on developments in the field, and as a means for megpes's of the faculty to assist 
them further in the future course of their careers.+ 


1 Based on interviews with the principals. Mention should also be made of the 
United Nations Training Centre at Vancouver, opened in 1959 in collaboration with the 
University of British Columbia. Cf., United Nations, op. cit., p. 49. 
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(c) The Public Service Fellowships in Economic Development, Littauer 
School, Harvard University. Established in 1957, with support from the Ford 
Foundation, this is an academic year program leading to the degree of Master of 
Public Administration for Fellows who have served at least five years in admini- 
strative capacities in underdeveloped countries. Usually, ten to twelve Fellow- 
ships are awarded each year. The Seminars and Lectures which make up the 
instructional part of the program are open to Americans and others, but the pro- 
gram was designed to meet the needs of underdeveloped countries for advanced 
training in the administration of economic planning. Harvard's experience in pro- 
viding a group of advisers, beginning in 1953, to the National Planning Board of 
Pakistan (Dr. Edward S. Mason, Director of the Program, was the Senior Adviser in 
this group), was the immediate antecedent of this program. 


Three or four courses make up the core of the program, the first two of 
which are invariably, and the other one or two frequently, taken by the Fellows. 
The first is a full year lecture course on Economic Development offered by Profes- 
sors Bell and Papanek; the second, a year-long seminar, offered by Professors 
Mason and Galbraith, on Problems of Economic and Political Development; the Seminar 
on Comparative Administration and Economic Development, by Professor Fainsod; and 
a lecture course on Public Finance in the Developing Countries, by Professor Kaufman. 
The lecture courses are formally offerings of the Department of Economics. 


The Public Service Fellows are required to write an essay on a problem of 
economic development associated with a country not their own. During the spring 
of the year, they engage in field trips to various organizations in the United 
States worked out to meet individual needs and requirements, and frequently includ- 
ing visits to the T.V.A., government agencies in Washington, such as the I.C.A., and 
the various lending and financing organs, and visits to land grant colleges for an 
examination of an integrated system of teaching, research, experimentation and 
extension activities. On the way to their homelands, Fellows take advantage of 
international travel to visit agencies of interest to development, including FAO 
Headquarters in Rome, SVIMA (a development project in Southern Italy), The American 
University in Beirut, community development projects in India, and the like. 


(d) Special Training in Inter-University Contracts. Training in American 
universities as part of Inter-University Contracts deserves special attention. 
Frequently, through this means, groups of students and/or professors are brought 
to this country and are given training programs including some or all of the features 
in the projects described above. These contract groups are especially important 
from the point of view of this paper, because, more often than not, they are directly 
associated with the development of an indigenous educational or training institution 
in the field of Public Administration, or Business and Public Administration. 
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This is not the place, however, to go into an extended discussion of 
the operation of Inter-University contracts. To do so might intrude on an area 
of discussion that Dr. Weidner will undoubtedly wish to take up. I should hope that 
we Will be able to discuss, however, whether sufficient attention is given to 
analyzing the experience of American university contract groups abroad; whether, 
on the basis of this experience, we are developing a better strategy of assisting 
indigenous institutional growth in the field abroad; whether, in the U.S. we are 
giving sufficient attention to Ph. D. level training for faculty members in Ad- 
ministration abroad, and to their need for special research training; whether 
American Public Administrators are giving attention to raising the prestige of 
education and educators, their status and pay-scales, in fact, in assisting in 
educational administration, in general, in the underdeveloped countries? All 
these things, I take it, are bound up in the eg vancemen’ of education and training 
in the field of Public Administration abroad. 


There is one aspect of the participation of U.S. universities in Inter- 
University Contracts that has direct relevance to the training of foreign admini- 
strators. This is the breadth of experience that has accrued to American faculty 
members in the affairs of underdeveloped countries. The exposure to the under- 
developed countries that the contracts, and other similar international experiences 
have afforded, while not always as deep and intensive as might be hoped, has been 
an important factor in preparing the U.-S. faculty member for dealing more ade- 
quately with the problems of foreign students on the home campus. These experi- 
ences have also stimulated research interests that have made an important contribu- 
tion to the growth of the field. 


To attempt to evaluate any or all of the special arrangements that have 
been described above, would go well beyond the scope of this paper .19 Moreover, -I 
would not want to leave the impression that I have attempted to cover all programs 
that are currently being offered. I would, however, like to point out certain 
common characteristics that the programs described have, and which may be consideréd 
as major trends in the university training of foreign administrators in the United 
States. 


1. The special programs have been established for the training of mature 
and experienced administrators, usually those who have had at least five years in 
the administration of their home countries. The emphasis is not only on training 
at the graduate, as opposed to the undergraduate level, but on the selection of 
trainees who are more mature and experienced than those normally found in U.S. 
graduate schools. 


18the international activities of U. S. universities have been studied under 
a grant from the Carnegie Corporation, at the Institute of Research on Overseas Pro- 
grams, Michigan State Univ., directed by Dr. Edward Weidner. Publications include 
International Programs of American Universities, 1958, and International Exchange Pro- 
grams of American Universities, 1960, both published by the Michigan State Univ. Press, 
East Lansing. Other studies include U.S. university cooperation in Indonesia, India, 
Japan and Latin America. 
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2. Hand-tailored academic programs have been necessarily developed to 
meet the needs for training foreign administrators. These are almost invariably 
of an inter-disciplinary nature, usually involving cooperation between Administra- 
tion and Economics, and frequently, in addition, such fields as Anthropology and 
Sociology. Considerable emphasis is given to methods of problem-formulation and 


problem- solving. 


3. Observation and study tours of American organizations are a necessary 
part of the training process, representing the quickest and most effective means for 
getting a “feel™ for comparable American practice. Observation and study of other 
foreign organizations, important in the field of international development, is of 
equal importance. In both cases, arrangements stop short of administrative intern- 


ships. 


4. A considerably greater priority is attached to the training of prac- 
ticing government servants from the underdeveloped countries than to the training 
of teacher-scholars, though the latter has been a consideration in Inter-University 
Contracts, and in some of the Fellowships awarded by the United Nations and the 
Ford Foundation. The normal maximum period of training is one year, and the 
normal degree is the Masters in Public Administration. 


It is apparent from this listing that many but not all of the needs of 
foreign students and trainees in Public Administration are being met by arrangements 
in effect in some universities. -Except for the special counselling arrangements 
noted, the field relies largely on the general arrangements for assisting in social 
and cultural adjustment, and in language training, provided by the University com- 
munity. There is little special instruction for foreign students in Public Admini- 
stration of relevant aspects of American history and government, or in the frame- 
work of American social, economic, and political institutions in which American 
public administrators operate. The informal observation and study tours that are 
relied on instead, are relatively brief and lack depth. The few real attempts at 
"follow-up," after the return home of the trainee, indicate that this could be a 
promising area for future work. Many of these comments indicate shortcomings that 
are the normal consequences of short-term assignments, or even of training of a 
full year. 


Comparatively little priority has been accorded to the development of 
training programs to meet the special needs of foreign teacher-scholars in Public 
Administration, lasting two, three, or more years, and to which reference was made 
at the beginning of this article. These would include research training on problems 
of administration in developing societies, and would include opportunities for 
data collection and field research in the home, or a related underdeveloped country. 
The possibility of field supervision of such research by “returned alumni" and by 
faculty members or other professionals serving in the field, might be explored. 

The contribution that indigenous teacher-scholars so trained can make to the 
future development of the field is already becoming apparent, but efforts to develop 
this contribution to the full have yet to be exploited. 


7 ame Advisory Social Welfare Services, 1947-51," (E/CN.5/266/Rev.1) 
el Nov. 1952. The ICA recently made, through the Foundation for Research on Human 
Behavior, an evaluation of participant training in the Philippines. Cf., “Using U.S. 
Training in the Philippines: A Follow-Up Survey of Participants," Vols. I and II, 
May 1959. 
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Growth of the Comparative Aspects of the Field 


It is obvious that the ability of the field of Public Administration to 
offer effective training to foreign administrators is ultimately dependent upon its 
scope and content. It is also clear that the attempt to contribute to the develop- 
ment of underdeveloped countries, including training, is influencing the growth of 
the field. The introduction of international content to the field is, however, a 
very recent development. For example, the first seminar dealing primarily with an 
international subject matter at the Littauer School was introduced in 1949-41. 

In most departments and schools, courses bearing on an international aspect of ad- 
ministration are a post-World War II development. 


Most of the current developments of interest can be grouped under the 
proad heading of Comparative Government or Administration. There is space here to 
mention only a few. The Committee on Comparative Politics of the Social Science 
Research Council has broken new ground in the discipline by developing a new frame- 
work for the comparative (and functional) analysis of the political processes -- 
including administration -- of the developing areas. The first major published 
work of the Committee, The Politics of the Developing Areas“ is a landmark of 
scholarship in this field. This is just one example of the yeasting of new ideas 
and concepts currently subject to discussion and testing. Others are being spawned 
in the new seminars on comparative administration and development that are a distinguish- 
ing feature of the current growth of the field, including those at Harvard under 
Professor Fainsod, already mentioned; at Yale, under Professors Sharp, Kaufman, and 
Fesler; at Cornell, under Professor Bent; at Oregon, under Professors Wengert and 
Mikesell; and at Indiana, under Professors Caldwell and Riggs, among others. The 
last of these produced one of the early volumes in the field, Toward the Comparative 
Study of Administration.©© Also indicative of the growing interest and work in this 
field in the United States is the special issue (June 1960) of the Administrative © 
Sciences Review on the theme of Comparative Administration. 


Research programs at the Maxwell School, Syracuse University, have taken 
a Slightly different direction, as marked by the well-known work of Dean Cleveland 
and associates, and by the recent publication of the important volume on The Over- 
seas Americans.“3 Also, a number of faculty members at the Maxwell School will, 


Ovarvara University, op. cit., 1958-59, p. 9 
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during the next five years, be associated with colleagues at Syracuse in the fields 
of Business Administration, Engineering, and Education in a program of research, 
supported by the Ford Foundation, on the theme of Cross-Cultural Operations. 

This signifies the special involvement and role that Americans play in the admini- 
stration of overseas technical assistance programs. It may be considered unusual 
to mention research on training Americans for overseas service, in a paper on the 
training of foreign administrators in the United States. But I suppose it is 
obvious that, in many respects, the first problem is the obverse of the second. 


No account of recent trends in the field would be complete without refer- 
ence to a new approach termed Development Administration. Dr. Weidner and his 
associates at the Michigan State University are currently engaged in a research 
project in this field, with financing from the Rockefeller Foundation, and it may 
be that he will wish to discuss this subject in his own paper. I would, however, 
like to refer to certain implications that are already being drawn from this con- 
cept for the training of foreign administrators. In a report prepared by Irving 
Swerdlow concerning the curriculum of the new Pakistan Administrative Staff College, 
with which Syracuse will be associated in an advisory capacity, under a grant from 
the Overseas Development Division of the Ford Foundation, the following salient points 
are made: 


1. Public Administration in a country that concentrates 
heavily on economic development, and on the social and political “ 
changes that make it possible, is significantly different, at 
least in emphasis, from Public Administration in more economic- 
ally advanced countries. The training of public administrators, 
as a consequence, should probably emphasize several new require- 
ments. 


2. The first of these is the importance to Public Administrators 
of an understanding of economic forces and relationships in- 
volved in a rapidly developing economy. These include, among 
others, monetary and fiscal policies and their relation to 
economic growth; the role of foreign exchange; cost and produc- 
tivity analysis; the role of public and private credit, and the 
like. 


3. The second is the comparative politics and administration of 
development programs. While it is recognized that each underde- 
veloped country is unique, it is believed that there is a great 
deal to be learned from the administrative experience of under- 
developed countries attempting to meet roughly the same kinds of 
administrative problems. 


4, Finally, there is the requirement that Public Administrators 
learn to stimulate and encourage a spirit of innovation and 
creativity, on the one hand, and to gear procedures and regulations 
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to change rather than conservation. These are matters 
that are most difficult, yet it is merely the recogni- 
tion of the need for a special kind of creativity in 
Public Administrators which needs "to be encouraged and 
stimulated as much as the widened creativity in techno- 


logical innovations necessary for economic development. "-+ 


Although I agree that Public Administration in an underdeveloped country 
is likely to have many special aspects, it would appear that the above listing has 
much relevance for Western administrators as well. Many people, in fact, believe 
that the concept of development administration is applicable to Western society. 
It is not surprising perhaps, that a discussion of recent trends in thought and in- 
vestigation in Comparative Administration would turn again to the requirements of 
training foreign administrators. It would seem important to stress the relation- 
ship of research and training in this field, and of the potential, previously 
referred to, for collaboration in research between Americans and foreign nationals 
so trained. In a somewhat similar fashion, new trends of thought have had 
ramifications on the organization of universities. 


Institutional and Organizational Implications 


The growth of interest in U. S. universities in overseas development and 
administration has in some universities required the establishment of new organiza- 
tional arrangements. Although the training of foreign administrators is only a 
part of this interest, the ability of the universities to provide effective training 
is strengthened by these arrangements. Notable examples are the new School of Public 
and International Affairs at the University of Pittsburgh, with its special interest 
in the administration of economic and social development; the School of International 
Service, at American University, with its interest in providing advanced training 
for overseas service in a number of fields; and the Institute of International 
Studies and Overseas Operations at the University of Oregon, with its special interest 
in relating economic foreign policy and the administration of overseas technical 
assistance. At Michigan State University, the process has gone even further, and 
an experiment in “university-wide involvement" in international affairs is going 
forward. Under the coordination of a central Dean of International Studies, Assistant 
Deans of International Studies are being appointed in several of the colleges and 
professional schools, including Agriculture, Business and Public Administration, and 
the Liberal Arts College. At other universities, some of the same objectives are 
sought through the modification of established forms. Political Scientists and 
Public Administrators are playing prominent parts in these developments. Perhaps 
more to the point for present purposes is the fact that these arrangements are 
bringing the field of Public Administration into closer contact and communication 
with a number of other public service fields in which the most numerous groups of 
foreign students and trainees are being trained. These include Engineering, Educa- 
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tion, Agriculture and Public Health. This holds the promise of developing a new 
and more fruitful cooperation between Public Administration and such fields for the 
training of foreign administrators. A relationship of this kind has always been 
needed with respect to training for administration at home, but the urgency of 
assisting the underdeveloped countries has apparently opened up new possibilities 
along these lines. However, this is mostly a promise for the future. 


Summary and Conclusions 


In this review of the training of foreign administrators in the United 
States, I have concentrated on the role and contribution of American universities, 
and on the special efforts of the field to meet the social and cultural, and the 
intellectual and professional needs of this group. Trends in the growth of the field 
and in its organization have been described. They have an obvious bearing on the 
relevance and on the scale of the contribution of the field to development. It 
remains to be seen whether the special efforts made to date have set a pattern that 
others can learn from and build on, or whether, on the other hand, the widespread 
experimentation that has marked the past decade needs to be continued and accelerated. 


In connection with research trends in the field, some of the work noted 
seems to be building toward a much needed theory of the role of administration in 
development. There are two traditional perspectives from which to view this role, 
that of the underdeveloped countries themselves, and that of the United States and 
other western countries, as they contribute to development. But perhaps equally 
important is the construction of a framework in which the mutual contributions and 
interactions of each could be traced and projected. This is the perspective of the 
developing community of non-Communist nations. 


One interpretation of the institutional and organizational changes in the 
field is that they are part of a broader need to redefine the role of the American 
university in world affairs. An aspect of this need is of special concern to Public 
Administration. How can the American members of the profession best participate 
with colleagues in the developing countries to establish and promote indigenous 
research, educational, and training institutions? How can cooperative relationships 
be developed and maintained over a long period of time? 


Looked at in either context, the healthy growth of the field, and the ex- 
tent to which it can further develop its potential for service to society, is dependent 
to a remarkable extent on the growth and maintainance of these colleague relationships 
across cultures. That is why, in my opinion, the training of teacher-scholars of 
Administration is important, and deserving of priority in the training of foreign 
administrators in the United States. 


: 
x 
a 
; 


THE JUDICIARY AND THE LOCAL POWER STRUCTURE: 
AN INTEREST GROUP APPROACH 


CLEMENT E. VOSE 
Wesleyan University 


Prepared for delivery at the 1960 Annual Meeting of The 
American Political Science Association, New York, Statler 
Hilton Hotel, September 8-10, 1960. | 


I. 


Emphasis on one aspect of a subject as broad as the part 
of courts in the governance of communities in the United States 
should suggest that other aspects merit close study, not neglect, 
and that there are many approaches to the subject, not one. This 
paper will center on the courts as arbiters between community 
wishes as expressed in ordinances and defended by municipal 
corporation attorneys and various local, state and national or- 
ganizations, on the one hand, and private interests challenging 
local governments, on the other hand, The law suits that arise 
reach a range of courts applying state and federal statutory 
and constitutional standards in their oversight of municipalities. 


This interest group approach follows the tradition of legal 
realism and emphasizes the political impulses behind litigation 
and the political results of judicial decisions rather than the 
arguments, reasoning and doctrines of law in cases. We are in- 
terested in the effect of judicial decisions on the distribution 
of power in communities. Take as an example the recent cases 
testing the authority of_local zoning boards. In Senior v, New 
Canaan Zoning Commission! the Connecticut Supreme Court of 
Errors in 1959 held constitutional the upgrading of lots in a 
residential semi-rural zone from two to four acre minimums, The 
decision met with mixed reaction throughout Fairfield County. 
The Court noted in its opinion that "The town of New Canaan, as 
of the 1950 census, had the highest per capita income of any 
town, village, or city in the United States."2 It was not 
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surprising to learn that the First Selectman of New Canaan de- 
scribed the ruling as beneficial. "It is good for the town to 
keep its prestige in a major suit of this kind," he said. There 
was general agreement that "the decision strengthened the power 
of zoning boards to decide the character of their commmities." 
More recently House and Home has said that the U.S. Supreme 
Court's refusal to hear the arguments in the New Canaan Case 
"is seen as strengthening the power of zoning boards generally.'3 
Civic groups in other communities were encouraged to fight fur- 
ther for similar zoning for minimum lot area, It was also 
recognized that such zoning worked hardships on lower-income 
groups and believed by some that it prevented an orderly popula- 
tion growth. The effect of the Court decision upholding 4~acre 
minimum lots was also said to be an increase in price of exist- 
ing 2-acre lots which were comparatively scarce. Quite cer- 
tainly the courts which considered this case dealt with legal 
issues that touched not only the distribution of power within 
one community but in many similar suburban places and in central 
cities,as well. This was true for the Court of Common Pleas 
which, in the first instance, declared the zoning ordinance 
unconstitutional. It was also true for the Connecticut Supreme 
Court of Erros which reversed that decision and the United States 
Supreme Court which, on May 21, 1960, dismissed the appeal 4 


The pressures for and against acreage, or snob, zoning 
(called "Ivy League socialism” by Dean Jefferson Fordham of the 
University of Pennsylvania Law School)5 came to the surface in 
a case brought by a construction company against Easttown Town- 
ship, a main-line suburb of Philadelphia.© There a 1940 ordi- 
nance provided that a minimum lot area in an "A" residential 
district should be one acre, with a minimum frontage of 150 feet. 
The court test was begun when the applicant sought to build a 
dwelling on a site slightly less than a half acre, with a front- 
age of a 100 feet. The Easttown Township Board of Adjustment 
refused to grant a variance and this decision was supported by 
the Chester County Court of Common Pleas, The Supreme Court of 
Pennsylvania first reversed the lower court, by a vote of 6 to 
1 on June 28, 1957, then granted a rehearing, vacated its order, 
and in a final order, on May 27, 1958, reversed itself by a 4 
to 3 vote, and ruled the order of the Board of Adjustment to be 
valid. By the time the case reached reargument the defense of 
acreage zoning by Easttown Township and its Devon Citizens 
Association was supported by the amici curiae by the Home 
Builders Association of Philadelphia and the Home Life Insurance 


Company. ? 


In stressing the organizations in a case there is danger 
of neglecting other important considerations. This is the prob- 
lem of any interpretation built around a single approach. But 
the objective is understanding not a complete explanation that 
would satisfy all social scientists and lawyers at once. Very 
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important new doctrine may be found in the Easttown Township de- 
cision when the Pennsylvania Supreme Court ruled that the regu- 
lation need only have a substantial or reasonable relation to 
health, safety, morals or the general welfare. This seemingly 
went against Dillon's rule in holding that the presumption of 
constitutionality of an ordinance is as strong as that attending 
an act of the legislature.® With this and other decisions the 
importance of doctrine is assumed but the interest group envi- 
ronment in which these cases are decided is stressed, 


In exploring the group nature of the litigation which gives 
rise to judicial decisions affecting mumicipal governments I 
shall first describe the side of government and, perhaps under- 
playing the role of the attorney for a municipality, tell of some 
organizations which stand behind him. Here is the defense of 
municipal power and the policies favored by the majority. Con- 
sidering the values of local rule it is heartening to see that 
this defense is often well made. Then I shall identify groups 
which have lost out in mmicipal decisions and turn to the courts 
for relief. Considering that many of their cases are brought 
to protect citizen rights it is impressive that these groups 
bring zeal, skill, and money to litigation. Thus the place of 
courts in municipal vower structures will be reached indirectly.9 


II. 


Although the defense of actions by municipal corporations 
is formally in the hands of their chief legal officer, titled 
variously corporation counsel, law director or city, town, village, 
borough or county attorney, this work has been aided since 1935 
by the National Institute of Municipal Law Officers. Known by 
its initials, NIMLO was an off-shoot of the United States Confer- 
ence of Mayors though always an independent organization. Its 
headquarters are in Washington where a full time legal staff is 
maintained under Charles S. Rhyne, who has served as director 
since 1939. Its members are 1200 American municipalities which 
rely on NIMLO as a collective center for their varied legal ex- 
perience, A description by NIMLO shows it to be supported 
entirely by the annual membership fees paid by member cities. 
Interestingly, this tells that “information collected and on 
file in the Washington Office is never used by, nor made avail- 
able to, any person other than an attorney for a NIMLO member 
so that there is no possibility that this material will be em- 
ployed against the cities which have collected it 0 


NIMLO represents a kind of perfect expression of a para- 
doxical development--the nationalization of municipal law, It 
aids the busy mumicipal attorney “who needs the strength flowing 
from joint support of many municipalities in instances where the 
protest of a single mmicipality would be ineffective." Or, put 
enother way by NIMLO, "furnishes an effective agency through 
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which municipal attorneys can take joint cooperative action on 
Federal legislation and on any other matter of nation-wide con- 
sequence to municipalities on matters in Washington, D.C., with 
great effectiveness."* NIMLO offers many services but two activ- 
ities may be identified as directly shaping the legal position 
of municipalities: drafting model ordinances and defending 
them by briefs in the Supreme Court of the United States, 


The very idea of model state constitutions and legislation, 
model city charters and ordinances has not been much explored. 
The phenomenon is very well known and accepted for on its face 
it is easy to understand as necessary in a nation of fifty 
states and thousands of lesser governmental wits, Yet the 
folklore of American government must yield a bit when it is 
realized that much modern local legislation has been drafted in 
Washington! At any rate, the NIMLO Model Ordinance Service is 
followed closely by most municipal law officers in advising 
local councils in the enactment of local legislation. The 
Service is in a loose-leaf binder to facilitate constant revi- 
sion and supplementation and “each model ordinance has tried 
and proven provisions with citations to the special studies or 
leading court decisions upon which it is based." And it may be 
truly said that "many of these model ordinances have already 
been adopted by hundreds of mmicipalities." 


If a "test case" is one whose outcome will affect interests 
beyond those of the parties in the dispute then NIMLO’s frequent 
interest in mmicipal ordinance litigation is to be expected. In 
the bulk of instances cases involving model ordinances are 
settled at the state level and are prepared by the law officers 
of member municipalities. For example, in 1950 the NIMLO Model 
Sound Truck Ordinance, which had been adopted by the City of 
Allento » Pennsylvania, was upheld by the Pennsylvania Superior 
Court. The case for sustaining the ordinance was made by the 
city solicitor of Allentown, The lower court’s holding was 
affirmed by the State Supreme Court and an appeal from this dis- 
missed by the United States Supreme Court. When cases involving 
member municipalities come before the Supreme Court, NIMLO may 
take action in two ways. The organization may provide assistance 
to the city law officer in charge of the case by making sugges- 
tions on the brief or on the approach to the oral argument, On 
occasion Charles S, Rhyne, Director of NIMLO, may join as a joint 
author of a brief for a mmicipality. 


The second form of NIMLO support in court cases is by amici 
curiae briefs, an activity which seems to be flourishing nowadays. 
At least most of NIMLOts amici briefs have been in cases during 
the last three terms of the Supreme Court. There are nine cases 
which NIMLO has entered in this way. Of these, seven have sup- 
ported city efforts to obtain lower gas and wealiny rates and 
two have involved municipal inspection practices.! 
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NIMLO, as a kind of semi-governmental institution, acts 
with decorum and restraint in its work of ordinance design and 
defense, But, occasionally, an ally in extending and justifying 
municipal power may beseech the courts to act right by support- 
ing a pet policy aim, A current example may be seen in criti- 
cisms of courts by supporters of urban renewal and slum clearance 
programs in American cities, Last fall the Cleveland Plain 
Dealer addressed the courts editorially in this tone: 


"Frankly, we think the mmicipal judges who now try 
these cases have not given enough thought to the 
cancer which slums and rank overcrowding have created 
in this city. In our view, there consistently are 
too many postponements and too many suspended fines... 
This wrist-slapping business must be stopped, for 
what's the use of hiring new inspectors and putting 
through a stricter homaang code if the court doesn’t 
follow up the good work?" 


This point of view was applied to courts in other cities this 
spring by the National Association of Housing and Redevelopment 
which criticized judicial leniency in Cincinnati, Dayton and St. 
Louis.l5 In those cities courts rejected evidence of violations 
obtained during inspections without search warrants. On June 20, 
1960, a 4-to-4 tie vote in the United States Supreme Court let 
stand the arrest of the Dayton homeowner for refusing to admit 
a housing inspector without a warrant.l6 The defense of the 
Dayton ordinance permitting such inspections was led by Charles 
Rhyne in cooperation with the city attorney and NIMLO filed an 
amicus curiai brief in support, also. However, the tie vote 
has no force or precedent, so this particular problem is not 
yet ended, 


NIMLO protects local law in the courts as a matter of 
routine and as a primary obligation, There are other organiza- 
tions, established to serve the interests of local government, 
which participate in law suits only occasionally. Thus, the 
United States Conference of Mayors has been involved in only © 
one case since its founding in 1934. As an organization of 
Mayors of approximately 300 cities with a population of 50,000 
or more the Conference in 1957 filed a brief amicus curi2e 
supporting a petition by Mayor Hartsfield of Atlanta requesting 
the Supreme Court of the United States to consider the constitu- 
tionality of the Georgia County Unit Primary, 7? This brief 
contended that this system “represents a systematic discrimina- 
tion against, and continuous debasement of, the political voice 
and position of municipalities and their citizens." And, "State 
Governments controlled by self-perpetuating rurel minorities 
systematically discriminate egainst the interests of mumicipal- 
ities and their citizens."* The Conference therefore entered 
its brief in order to place the Georgia County Unit Primary 
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"in the larger context of urban underrepresentation."" However, 
the Supreme Court denied review. It is fair to conclude that 
the United States Conference of Mayors ordinarily finds better 
expression of its goals than through litigation. 


In contrast, the state leagues of mmicipalities act much 
more like NIMLO for, among many activities, they prepare codes 
of model ordinances appropriate in a single state and especially 
for smaller communities, These organizations also represent the 
interests of their member mmicipalities before state legislature, 
administrative agencies and courts. In a typical state, for 
instance, the League of Wisconsin Mumicipalities filed eight 
amici curiae briefs in state supreme court cases during the past 
decade, Ordinarily the preamble of such briefs explains that 
"the disposition of the matter before the court is of vital 
concern to all Wisconsin cities and villages."* It is this judg- 
ment that the executive committee of the League applies in 
authorizing that a brief be submitted on behalf of its members, 
In Wisconsin the cities and villages which are members now 
number 492, State municipal leagues often decide whether to 
file briefs in cases partly on its view of the competence of the 
municipal corporation attorney for it continues to be a great 
irony of our judicial process that great principles affecting 
many interests not heard in a lawsuit may rise or fall in a 
quietly pursued litigation. The organizations that support the 
work of city law officers are understandable developments in 
this system of law making. 


Thus far I have assumed that municipal corporations have 
enough in common to join together in common defense when there 
are law suits questioning their powers, policies and procedures. 
This view is supported by the program of The American Municipal 
Association, the national organization of the various state 
mmicipal leagues, which speaks of “the national mumicipal 
policy" which guides their activities, But while there are broad 
areas of agreement the differences in the size, location, finan- 
cial condition and outlook among American communities are surely 
reflected in these organizations. Accordingly, the larger 
cities in a state are frequently at odds with the public posi- 
tion of their municipal league, And, no doubt, The American 
Municipal Association does not feel as strongly about the need 
for reapportionment as does the United States Conference of 
Mayors. Certainly the litigation in which these groups are 
active reflects their different constituencies and outlooks. 


Turning to the single municipality and its attorney one 
finds some well-established differences, Litigation for a large 
city is proportionately much greater than for a smaller place 
though rate of growth is a factor of importance. Tax and 
liability cases bulk large in this work while annexation and 
related issues shows up in the legal business of a growing place, 


: 
¥ 


The Judiciary. ee «Vose 7 


While national and state organizations of government officials 
often contribute to the defense of mmicipal corporations in 
the courts, municipal law officers do not depend solely on this 
support. Political scientists should give attention to this 
office and the political factors which dondition its conduct. 


To the extent that local government policy is set by or~ 
ganized interests in a locality then the defense of that policy 
in the courts is also a defense of those interests. There are 
many instances where this private interest is given ample chance 
to speak officially in support of the policy. In Dean Milk Co, 
Ve Madison,19 the city of Madison was represented throughout 
the litigation by the city attorney and an attorney for the 
Madison Milk Producers Association, as well. In Zorach v, 
Clauson,29 the city of New York was represented by its own 
counsel and by an amicus brief by a city-wide committee of 
Protestants, Catholics and Jews which favored released time 
from the schools, for religious instruction, When the Borough 
of Rutherford, New Jersey wished to defend distribution of 
Bibles in the public schools it accepted the support of the 
Gideons International as ingprvenor to defend the policy in the 
courts and carry the costs. 


The frequent judicial defeats of states and municipalities 
a generation ago was attributed by Justice Brandeis to inferior 
public counsel, He felt over and over again that attorneys 
representing private interests were abler men than those repre- 
senting cities and states, It is hard to make a comparison today. 
No doubt the organizations of public officials, especially the 
National Institute of Municipal Law Officers, the state leagues 
of municipalities, and the National Association of Attorneys 
General, have provided vital skill in support of individual 
public law officers in crucial legal tests. Private supporters 
also volunteer legal aid to governments in court cases. Abler 
men, larger staffs and bigger budgets today enable cities to 
defend themselves in the courts to balance adversory proceed- 
ings which tend to be lopsided when superior private counsel 
is employed. 


ITI. 


Strong feelings of aggrieved parties, the devotion of able 
attorneys and associations of persons similarly situated go 
together in many of the best known actions against state and 
local government in recent years. In the city of New York, 
and elsewhere increasingly, a substantial part of the cost of 
operating the law department is due to the defense against 
"sidewalk injury cases," Last year the NIMLO Municipal Law 
Review reported that perhaps the most important problem of the 
municipal attorney is the question of tort liability. The 
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report said:22 


"This (condition) appears to be particularly true when 
consideration is given to the number of claims being 
presented, the large amounts now being awarded in 
damages, the often lack of funds with which to pay the 
same, the inability to secure adequate, if any, public 
liability insurance, and the removal by the courts and 
legislatures in various states of the municipalities? 
immunity from tort liability when acting in a govern- 
mental capacity." 


The assault on the doctrine of mmicipal immmity from tort lia- 
bility has been led by the National Association of Claimants’ 
Compensation Attorneys. The 7,000 members of this nation-wide 
bar association, known as NACCA, are no doubt, the most zealous, 
hardest working, best paid lawyers in the country. NACCA was 
founded in 1946 and, through national and regional conferences, 
reports and the NACCA Law Journal, the organization has stimulated 
and applauded a sensational trend toward bigger and better damage 
suits. 


The opposing interests caught up by this trend are pointed 
up by the reaction of NACCA and NIMLO attorneys to the lifting 
of municipal immunity from tort liability by the Supreme Court 
of Florida in 1957 in the case of Hargrove v. Town of Cocoa 
Beach.23 This was an action by a widow against the municipality 


for damage for the alleged wrongful death of her husband who died 
of smoke suffocation in an unattended jail. (The court report 
says the "husband was incarcerated in the town jail while in a 
helpless condition because of excessive intoxication."*) The 
trial judge dismissed the complaint on the theory that the town 
was immune to liability for this type of tort. On appeal, the 
Florida Supreme Court reversed and receded from its prior deci- 
sions holding a mmicipal corporation immune from liability for 
the torts of police officers. Positively, the court held "that 
when an individual suffers a direct, personal injury proximately 
caused by the negligence of a municipal employee while acting 
within the scope of his employment, the injured individual is 
entitled to redress for the wrong done."24 The court reasoned 
that the immunity doctrine was inappropriate in a modern, urban 
democracy where the city “is in substantial measure a large busi- 
ness institution." In departing from the rule of mmicipal 
immunity, the Florida Supreme Court explained that its conclusion 
had "not been hastily formulated and added: “The matter was 
thoroughly briefed and argued by counsel for the parties. At the 
invitation of the Court, the Florida League of Municipalities 
filed brigts and through counsel ably presented the matter amicus 


curiae 


At the next annual convention of the National Institute of 
Municipal Law Officers, the city attornty of Pensacola reported 
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that this opinion was most alarming and there was general con- 
cern that such judgments could "financially cripple any city or 
village at any time."*26 The Pensacola city attorney*s comments 
were uttered with some humor and, while it may be unfair to take 
them at face value, a quotation will reveal something of the 
spirit of one pificial faced with the prospect of damage suits 
in the future. 


",,.0on leaving my home in Pensacola the other day 
I picked up a newspaner and read that in Miami a 
circuit court jury had returned a verdict in the 
sum of $23,000.00 because a man’s arm was broken 
while he was being arrested. Of course, that's 
Miami, (Laughter. ) 


"..eWe look with a great deal of fear and trepida- 
tion to the decision in the Hargrove case in 
Florida particularly so in the Miami area where 
the verdicts are so fantastic. I hope that in 
the Northern part of Florida where the real 
Southerners of Florida live that they will be 
much more practical in their verdicts in the 

event that we have such a thoughtless officer on 
our police department as to break a man’s arm 
when he is drunk, (Applause. )*" 


In contrast, a note in the NACCA Law Journal praised the 


decision of the Supreme Court of Florida in the Hargrove case 
as "commendably repudiating the indefensible rule of municipal 
immunity from tort liability ."28 Municipalities were described 
by the claimant’s compensation attorneys as “tone of the best 
loss-distributing units of society."* The note said simply, but 
in emotion-charged words, that the immunity rule was mbarefaged 
injustice." The NACCA position may be summed up as follows: 9 


It is better that the losses due to the torts 
of city employees should fall upon the cities 
and for the latter to bear the cost of such 
casualties than upon the innocent victim of 
tofficial’ torts. Such losses should be re- 
garded as the social cost of administering 
government, spread over the citizenry by the 
tax device, rather than have the cities par- 
tially subsidized by the coerced contributions 
of their victims, 


This view appears to be gaining popular and judicial acceptance. 
Without straining its implications too greatly one can see the 
obligations of local government and the tax burden growing 
through this judicial change of heart brought about, at least 
in part, by the zealousness of NACCA, the National Association 
of Claimants* Compensation Attorneys. 
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Public education is important as a budget item and as a 
political issue in American communities. Many organizations have 
drawn the judiciary into the consideration of various aspects of 
local school affairs. Racial segregation was outlawed in cases 
initiated in this way and we are now well through the first de- 
cade of follow-up litigation to bring practice into conformity 
with constitutional doctrine.39 Court tests of school activities 
offensive to different religions have come up frequently in the 
past twenty years. The Commission on Law and Social Action of 
the American Jewish Congress this summer began a gest of reli- 
gious practices in the schools of Miami, Florida. The Flag 
Salute Cases32 of the Jehovah's Witnesses, supported by the 
American Civil Liberties Union, finally upset the wishes of 
local school boards in West Virginia and elsewhere. Protestants 
and Other Americans United for the Separation of Church and 
State has begun many cases to end public school benificenses to 
Catholics and Catholics have questioned practices offensive to 
themselves. 


In 1933, well before this spate of cases on race and reli- 
gion, an authority on the legal basis of school organization 
and administration wrote that "the relation of the school to 
civil society, on the one hand, and to the individual, on the 
other, is nowhere so well defined as in the great body of deci- 
sions rendered by the highest of our state and federal courts .134 
Since then, outside control of education has advanced as an 
activist judiciary has applied new tests to local practices, 

Of course, there is disagreement over whether these decisions 
are different from those in the first part of the century which 
Justice Holmes condemned because they prevented "the making of 
social experiments that an important part of the community de- 
sires, in_the insulated chambers afforded by the several 
States,"55 Edward S. Corwin believes that these issues are 
alike. After the decision in the McCollum case in 1948 outlaw- 
ing released time practices in the public schools of Champaign, 
Illinois, Corwin said: “In my opinion the Court would act 
wisely to make it clear at the first opportunity that it does 
not aspire to become, as Justice Jackson puts it, *a super 
board of education for every school district in the nation, #36 
Whatever ones view may be there can be no denying that court 
decisions are having important ramifications in the educational 
life of American communities. 


IV. 


I am sometimes led to think that interest groups are even 
more important in the courts than in other governmental forums, 
The courts have little power of initiative; legislative and 
executive bodies have much, The business of courts is the busi- 
ness of others and the cases which constitute the politically 
significant portion of that business are supported by organized 
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interests. Courts are not absolutely helpless in determining 
what cases come before them but they have far less internal 
control over what their work shall be than do legislatures and 
administrative agencies. The starter of the formal judicial 
process lies outside the judiciary in the hands of those who 
care to litigate, The starter of the other governmental processes . 
lie inside the appropriate institution. So many factors enter 
into the final decisions of judges, legislators and administra- 
tors that it is wrong to think pressure groups by themselves 
could determine the outcome in any branch of government. But 
at the crucial first step of access organizations seeking a 
remedy in the courts have great initiative. 


Among all litigants those who challenge mumicipal action 
perhaps have the easiest path. In conformity with "Dillon‘s 
rule, the powers possessed by municipalities are ordinarily in- 
terpreted in a restrictive way by the courts,3? The troubles of 
municipal corporations are increased by the procedures of state 
courts which make them far easier marks than federal courts. 
Friendly suits are common, Advisory opinions are rendered in 
many states. The declaratory judgment is more fully developed. 
Class actions are permitted more readily. The rules for amicus 
curiae and intervenors are less stringent, Above all, the "tax- 
peyer’s suit"? stands as a symbol of the many procedures by which 
state courts have been brought to exert such power over local 
government. This device led Sayre and Kaufman, in their study 
of New York City, to conclude that courts “offer nongovernmental 
groups in the city a chance to influence officials in the other 
branches indirectly when they cannot do so directly.38 


"Taxpayers! suits" satisfy the jurisdictional requirement 
that plaintiffs have standing to sue.39 Normally, this require- 
ment means that the plaintiff must sustain specific personal in- 
jury before he is allowed to go to court. However, municipal 
action in virtually every state may be tested under this relax- 
ation of the "standing" doctrine where a plaintiff's status as 
a taxpayer "has been held sufficient to allow damage to him which 
is shared equally with all members of the public to form a judi- 
cially cognizable issue," A taxpayerts suit has been defined 
as “a representative class action in equity, brought on behalf 
of all taxpayers against officials of the governmental unit 
challenged! In practice, the word "taxpayer*t has been treated 
so loosely that =a group of persons wishing to question govern- 
mental action in the courts need only find the money and a nominal 
plaintiff to do so. This is why "taxpayers’ suits" have function- 
ally become "citizens? suits." 


The recent Yale Law Journal survey shows that the objectives 
sought by plaintiff-taxpayers have varied widely with the follow- 
ing in order of importance: (1) challenges to the use of the 
eminent domain power in connection with slum clearance, housing, 


“4 
: 


The Judiciary....Vose 12 


highways, airport, and other public works projects; (2) attacks 
on the constitutionality of various methods of bond financing 
used by municipalities to circumvent limitations on indebtedness; 
(3) cases questioning the granting of franchises or licenses 
which represent public approval of privately owned but publicly 
used facilities; (4) efforts to withhold salary payments to civil 
servants who hold office in violation of statutory standards; 

(5) challenges to sales or donations of the public domain to 
private parties; (6) cases to achieve civil liberties objectives 
such as the prevention of expenditures for illegal methods of 
law enforcement or expenditures which would violate the separa- 
tion of church and state; (7) suits to reapportion election or 
judicial districts. 


Taxpayers’ suits were first allowed by American courts just 
prior to the Civil War but did not reach a great volume until 
the end of the nineteenth century, Then in the Populist and 
Progressive periods a number of devices of democratic intent 
were fashioned to cope with entrenched officials and vested in- 
terests. In this connection the taxpayer's suit should be linked 
with the initiative, referendum and recall as a symbol of the era, 
In this century the taxpayer*s suit has been one of the chief 
weapons in the arsenal of the good government movement. Only 
this year the editor of the Madison, Wisconsin Capital Times, 
whose roots are deep in the LaFollette movement, established a 
special fund of $10,000 to be used, as he said, “in the protec- 
tion of the public domain which is being raided periodically by 
private interests at the expense of the public interest." He 
said that this fund would allow his newspaper “to start a tax- 
payer’s suit where we believe that the statets lakes, rivers, 
streams, forests and parks are being taken over by private 
interests for private profit."* Similarly, the Citizens Union 
of the City of New York, described as "probably the most widely 
known and influential organization among the city’s multitude 
of nongovernmental groups," and with origins before 1900 in the 
good government reform movement, has begun numerous taxpayer’s 
actions throughout its history. Its activity in the courts has 
also taken other forms and has varied with the character of the 
local government. During the administrations of Mayors John 
F. Hylan (1918-1925) and James J, Walker (1926-1932) the Citizens 
Union brought some 19 lawsuits to restrain illegal expenditures 
of public funds and was successful in about 12. The present 
counsel of the Citizens Union said recently that in the last few 
years he had “brought some half dozen suits to restrain various 
governmental actions which we believed to be illegal. Im addi- 
tion, the Citizens Union occasionally intervenes, by leave of 
the court, as amicus curiae or friend of the court, in suits 
brought by others.'* This use of taxpayers* suits by one news- 
paper and one civic organization is indicative of practices 
throughout the country. 
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The situation created by this easy access to the courts has 
been described by the Yale Law Journal in the following way: 


eeeouch litigation allows the courts, within the 
framework of traditional notions of "standing," to 
add to the controls over public officials inherent 
in the elective process the judicial scrutiny of 
the statutory and constitutional validity of their 
acts. Taxpayers’ suits also extend the uniquely 
American concept of judicial review to legislative 
action by allowing minorities ineffective at the 
ballot box to invalidate statutes or ordinances on 
constitutional grounds , , . Taxpayers* suits thus 
create an army of potential private attorneys gen- 
eral acting on whatever private incentives may in- 
duce them to spend the time and money to bring a 
taxpayer's suit: . .. And since group financing 
of such litigation is not infrequent, taxpayers’ 
suits also mobilize various voluntary associations 
seeking private, economic, or social objectives 

to further law enforcement and prevention of 
corruption im government. 


The objections to the widespread use of taxpayers’ suits are 
numerous, Even when unsuccessful the delay occasioned by such 
actions “may unduly obstruct the completion of public projects," 
These suits may harrass officials and immobilize local government 
thereby inhibiting progressive community action. But most im- 
portant of all, "taxpayers? suits may push the concept of judicial 
review of legislative and executive action too far."* The common 
complaints about judicial review merit repeating: 


By calling upon the courts to sit in judgment of 
decisions taken by the political branches of go- 
vernment, when no one is sufficiently injured 
thereby to have standing 2s an individual, tax- 
payer litigation may undermine the independence 
and prestige of the judiciary, impairing its 
ability to perform more traditional judicial 
functions. Since the courts are not designed, 
as are the political branches, to harmonize 
divergent views within the community and take 
action in accordance with the broadest possible 
concensus, such review may exceed their proper 
function, Moreover, placing the courts in the 
role of a “super legislature may encourage ir- 
responsibility and lack of creativity on the 
part of the political branches because they will 
be aware that decisions taken by them are always 
subject to judicial reversal, 


This should suggest that the concept of judicial review, which 
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is usually thought of merely in terms of Supreme Court review of 
acts of Congress and of state legislatures deserves considera- 
tion from the viewpoint of the government of commmities, as 
well, The vast array of state and federal courts which may 
review the actions of community governments means that the local 
power structure cannot be isolated from the larger political and 


legal environment, 
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1 Senior v. New Canaan Zoning Commission, 146 Conn, 531, 153 A.2d 
415 (1959), appeal dismissed, 80 S.Ct. 1083 (1960). 
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4 The appeal was dismissed "for want of a substantial federal 
question."* 80 S.Ct. 1083 (1960). 
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8 Theodore 0. Rogers and others, Zoning for Minimum Lot Area 
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M,. Anderson, "Book Review,"* Notre Dame Lawyer, Vol. 34 (1959), 
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9 Bentley's proposition on the pressure of interests in the 
judiciary developed partly from his view of the Chicago traction 
company cases in which the Supreme Court limited the rights of 
the franchise street railways as against mmicipal control. 
North Chicago City Railway Co. v. Blair, 201 U.S. 399 (1906). 

He related the outcome in these cases to broad changes in public 
opinion over the previous decade more than to the conscious ef- 
forts of organized interests or to the labors of the attorneys. 
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Prefatory Note 


(te data for this paper were collected over the last seven years in several 
different ways. Field trips were made to a series of countries where host 
country nationals and foreigners were interviewed concerning public administra- 
tion technical assistance programs, Altogether, 19 countries were visited for 
this purpose: Costa Rica, Panama, Peru, Bolivia, Argentina, Brazil, England, 
France, Netherlands, Belgium, Italy, Turkey, Lebanon, Egypt, Pakistan, India, 
Thailand, Vietnam, and the Philippines. In most instances, 10 to 15 open-ended 
interviews were held in each country, although in some cases, the number wes 
much greater. To complement the overseas data, interviews were held in the 
United States with representatives of the United Nations Office for Public 
Administration, the Public Administration Division of ICA, the Overseas Develop- 
ment Division of the Ford Foundation, Public Administration Service, and some 
ten universities involved in public administration programs abroad. These took 
place largely from 1957 to 1960. 


(The professional journals have carried an increasing number of accounts of the 
experiences of public administration personnel in technical assistance programs 
abroad, and some of these are cited in the pages that follow. The individual 
projects have issued a vast array of reports that give basic information on 
problems and achievements, and most projects have produced some research studies, 
teaching materials, syllabi, catalogs, etc. Most of the reports and a sample of 
the other printed or mimeographed material were surveyed. 


(A bias must nonetheless be admitted. Participant-observer status in programs 

in two countries @nd in a training program in the United States have undoubtedly 
colored the analysis. At the same time, it is hoped this experience may have 

added a depth of understanding as well as a sympathy for the difficulties in- 
herent in any training program in public administration for foreigners, so missing 
in Ugly-American-type treatises. 


(Within a year, a monograph on some of the problems facing public administration 
technical assistance programs should be completed. The present paper is a pre- 
liminary analysis of a few of the topics to be dealt with more systematically 

in the forthcoming volume. ) 


Public Administration and Technical Assistance 


In the eleven years since the Point Four Inaugural Address of President Truman, 
the world has seen a greatly eugmented effort at technical assistance through 
public and private agencies alike in every corner of the globe. The United 
Netions with its Expanded Programme has given aid to 140 countries and terri- 
tories, sent over 8,000 experts out on missions abroad, awarded some 14,000 
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fellowships to the nationals of womens ya ib countries, and given advice in 
more than 100 major fields of development. + Recently its annual expenditures 
have been around 30 to 35 million dollars. Multi-lateral programs of the Organi- 
zation of American States, the Colombo Plan, and other groups have accounted for 
significant assistance,.as have bilateral progrems of countries in Europe and © 
elsewhere. lLergest of a1] has been the American bilateral program with its heavy 
expenditures for military and economic aid and its technical assistance outlays 
of about 150 to 200 million dollars annually. American foundations, religious 
groups, business organizations, professional associations, and universities have 
all contributed to the internetional effort to better the lot of man everywhere 
through helping others help themselves. 


For what ends do others desire to help themselves? The last eleven years have 
witnessed the admission of dozens of newly independent countries into the family 
of nations. They, together with some of their similarly lesser developed older 
sister nations, have sought increasingly to echieve a rapid acceleration of 
development in the social, political, and/or economic areas. It is against this 
packground that the technical assistance efforts have meaning. 


Administrative means must be edequate to meet the political, economic, and social 
ends. While there are vast differences in the administrative machinery from 
underdeveloped country to underdeveloped country, conditions in the several 
countries have been alike in one respect: without substantial modification, the 
administrative systems have been more or less unable to facilitate effectively 
national development goels. This characteristic has not always been apparent 
either to host country nationals or to the well-meaning technical experts sent 

by international or national assistance agencies. Specialists in health, agri- 
culture, or education have tried to assist host countries directly, without 
general improvement in public administrative practices. On occasion, functional 
specialists have resisted technical assistance in public administration on the 
ground that they could take care of their own areas by themselves or on the ground 
that given the shortage of funds and the primacy of the problems with which they 
deal, no money should be diverted to public administration. 


It wes thus only gradually that public edministration became recognized as 4 
legitimate and useful field of technical assistance, and substantially later 

than such functional fields as health, agriculture, and education. Until it 
became evident that functional goals were in danger of remaining beyond reach 
because of administrative factors, support for administrative programs was weak. 
While there is far from universal agreement on the matter even today, it may 
nevertheless be said that public administration has become recognized the world 
around as a field of importance for the modern state. Even in Western Europe 

and North America, increasing emphasis is being put upon administrative training. 
As @ United Nations group said in 1957, "...the need for training in administra- 
tion is everywhere felt and is closely related to the increasing activities of 
the modern state." 2 Certain underdeveloped countries have shown more interest 
in administrative training than some more Westernized or modernized nations. 
Technical assistance in functional fields, reflecting active national development 
goals, has been responsible. 


The term training program has been used rather loosely in recent years. From 
one point of view, almost every public administration specialist who goes abroad 
under a technical assistance or an exchange program can be said to be engaging 
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to some degree in training host country nationals. Coming into contact with new 
ideas is educational, and when a host country national applies these ideas to 
administrative practice, training is sometimes thought to have taken place. In 
fact, the interchange of ideas in en informal manner is an effective element in 
many training programs. The focus of the present discussion is not on the 
process Of a general exchange of ideas, however. Rather, attention is directed 
to those public edministration programs that have as a major objective the 
training (or education) of foreign administrators, actual or potential, through 
more specific means. This automatically excludes much of the activity of direct 
hire ICA personnel abroad and of representatives of consulting firms. Since 
American programs are under review, those of the United Nations will not be 
considered, even though they involve individual Americans on occasion. 


The vast mejority of American training efforts abroad in public administration 
have been undertaken by American universities. They have been financed by ICA 

or the Ford Foundation, especially the former. Typically, a team of American 
professors and supporting personnel is sent abroad to work with a host govern- 
ment agency or institution of higher education in regard to training host person- 
nel and related activities. With the University of Michigan blazing the trail in 
1953, the following institutions have been active in this area: 


Major Financial 


University. Sponsor Host Country Years 
University of Tennessee ICA Panama 1955-- 
University of Tennessee ICA Bolivia 1955-- 
Univ. of So. California ICA Brazil 1959-- 
Univ. of Calif., Berkeley Ford Foundation Italy 1955-- 

(earlier, ICA) 
New York University ICA Turkey 1954-1959 
Univ. of So. California ICA Tran 1954-- 
Univ. of Pennsylvania ICA Pakistan 1954-1959 
Syracuse University Ford Foundation Pakistan 1959-- 
Univ. of So. Califernia ICA Pakistan 1960-- 
Indiana University ICA Thailand 1955-- 
Indiana University ICA Indonesia 1959-- 
Michigan State University ICA Vietnam 1955-- 
University of Michigan ICA Philippines 1953-1957 
University of Minnesota ICA Korea 1957-- 


Ten universities have been active in 12 countries in connection with 14 sub- 
stantial-sized training programs in public administration. Three of the programs 
have been completed, and seven others have been underway for at least three or 
four years. Only four of them (USC in Brazil and Pakistan, Syracuse in Pakistan, 
and Indiana in Indonesia) have been going such a short time -- less than two 

years -- that it is dangerous to draw any "lessons" from their experiences so far. 


While the 14 programs overseas are those that officially are called programs in 
public administration, there are many other American university contracts or 
arrangements that have taken American professors overseas directly in this or a 
Closely related field. For example, ICA has underwritten several general univer- 
sity development contracts, and in connection with these, professors of political 
Science or public administration have found their way to such countries as 
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turkey (Nebraska), Pakistan (Washington State), or Nigeria (Michigan State). 
professors With similar backgrounds have gone to American universities located 
abroad such as International Christian University in Japan or the American 
University of Beirut. AUB has had an especially active program in public admin- 
istration. Americans have played e role in the preparation for or running of — 
United Nations training institutes in public administretion in such countries as 
Coste Rica (for Central America), Peru, Brazil, Turkey, Egypt, Ethiopia, and 
Israel. Under Fulbright awards or foundation grants, individual professors of 
public administration have found their way overseas. Some of these persons have 
contributed to training programs, centrally or peripherally. In Italy, the 
California program has made use of Fulbright awards. The University of the 
Philippines Institute of Public Administration has found 2 Rockefeller Foundation 
grant a means of attracting Americon professors. Training institutes that have 
been founded at the initiative of host country personnel and that have not been 
the center of technical assistance efforts such as those in Chile or India have 
utilized American personnel on an ad hoc basis from time to time, much as an 
American university eat home will make use of visiting professors from abroad. 
ICA and American consulting firms have found American professors to be a useful 
source of potential recruits for direct hire overseas assignments in public 
administration, especially when the assignments have involved some training 
program, 


Although not officially called programs in public administration, there are many 
university contrects in closely related fields that make a greater or lesser 
contribution to it. The several ICA university contracts in business administra- 
tion (in Brazil, Austria, Israel, Korea, etc.) are examples. Even more related 
to public administration are the severel university consulting end training 
efforts in the field of economic development, especially those concerned with 
the process of central plenning. The Ford Foundation and Harvard have teamed up 
in such progrems in Pakistan and Iran, and more recently ICA has begun to turn 
to American universities in this erea, such as with Oregon in Korea and North- 
western in Liberia. The Ford Foundetion-financed Michigan State program in 
Pakistan has its emphasis on helping with the creation of two training academies 
for public personnel at the district level or below, especially in regard to the 
needs of village development. 


Actually, 2 listing of the several programs abroad understates the involvement 
of American universities in host country training programs. Through nation-wide 
recruitment, personnel from many universities other than those mentioned have 
perticipated, such as UCLA, New Mexico, Texas, Colorado, Kansas, Wisconsin, 
Cornell, Boston, Columbia, Yale, West Virginie -- the list could be extended 
almost indefinitely. Furthermore, there has been a considerable informal inter- 
change of personnel between one program and another. Visiting back and forth 
from training institute to training institute has often involved guest lecturing 
or friendly advice, so that any professor who goes abroad under one program for 
a year or two is likely to have made some contribution to three or four programs 
before his tour of duty is over. Indeed, it is becoming impossible for an 
American professor of public administration to make any substantial trip abroad 
without receiving one or more kind invitetions to lecture at training institutes. 


American university interest in public edministration training programs abroad 
hes been peralleled by certain activities et home. Quite apart from the overseas 
programs, several universities have distinctive training programs in which host 
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country personnel participate. Under special ICA contract, Wayne State has 
trained administrative personnel from Indonesia and Brazil at its home campus. 
usc has done so in regard to Pakistan over a three=year period, 1957-1960. Even 
earlier, USC trained groups of Braziliens at its Los Angeles campus. To some 
extent it can be said that the present Pakistan and Brazilian overseas programs 
of USC are outgrowths of these earlier United States-based programs. Syracuse, 
Pittsburgh, Venderbilt, and Michigan State have all had various training programs 
on their campuses emphasizing technical assistance in public administration, 
economic development, or development administration. On occasion, these programs 
have been stimulated by the experiences of staff members in training programs 
overse&S e | 


Ye thus come to “Lesson Number One." It is apparent that there is an increasing 
demand for and interest in training programs in public administration abroad, 
assisted in various ways by American personnel. ‘The demand for such programs in 
host countries is not universal, but is is widespread. Interest in the programs 
at American universities is not universal, but it is widespread. Furthermore, 
if it be understood that these programs are @ direct outgrowth of the development 
efforts of host countries, and that such development efforts are likely to be 
augmented in the next decade, we can conclude that demand for and interest in 
American participation in public administration training programs abroad will 
increase rather than diminish in the 1960s. Thereafter, such participation may 
taper off, taking more the form of mutual exchange by the end of the 1970s. 


\hy have so many countries turned to the United States for help in public 
administration? Is it just that the United States has a high level of develop- 
ment or that its bilateral technical assistance effort is so large that money is 
readily available? ‘These may be partial explanations, but they do not strike at 
the root of the matter. The basic fact is that other countries have been in- 
creasingly turning to the United States in the field of public administration 
because the United States is perceived as a leader in this particular field. 

More particularly, the kind of training (and educational) programs in public 
administration that have developed at United States universities have greatly 
interested our colleagues at European institutions as well as those from less 
developed countries. Andre Molitor's adeieatie survey, The University Teaching — 
of Social Sciences: Public Administretion 2, points this fact up most thoroughly. 
He observes that ",.. the purely juridical approach prevailed in most European 
countries from the second half of the nineteenth century onwards. Generally, 
the position remains unchanged today." However, he feels "... that the study 

of non-juridical administrative sciences should preferably be attached to 
political science and that, similerly, speaking quite generally, administrative 
law should give way to political science in the cultural order of priority as 
the centre of the 'solar system' of administrative sciences." He notes that 
there are world-wide trends in this direction, and that the United States is 

the leader, While European and other countries in the administrative law tradi- 
tion are trying to achieve a synthesis between administrative law and non- 
juridical approaches to public administration, the United States, never in the 
administrative law tradition, seems content to continue to specialize in non- 
Juridical aspects. ‘The United States is the country "... in which the develop- 
ment of teaching, theory and research in our field is by far the greatest" and, 
again, in discussing "the impressive development of university teaching of 
administrative sciences in all parts of the world during the last thirty years 
or so," he notes that "It appears to be most developed in the United States." 
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consequently, technical assistance in public administration ".., appears, in the 
aggregate, to be governed by the influence of United States ideas, which, as 
already noted, largely monopolize the non-juridical administrative science 


market. '" 


It is thus not accidental that emphasis on public administration training should 
have been so evident in many countries during the last ten years end that the 
United States was viewed as a leader and as a source of assistance. It may be 
too early to tell whether American specialists of public administration have been 
fully equal to the responsibility thus placed upon them, but some preliminary 
judgments can now be made in regerd to several of the older progrems. Attention 
will be focussed on the ten oldest American university training programs in 

public administration abroad in which American universities have played an 
important role, plus the experience of AUB in the Middle East and Michigan State 
in Pakistan. Occasional comparisons will be made to training programs assisted 
directly by ICA or handled by consulting firms (such as Public Administration 
Service in Burma), the training institutes programs of the United Nations, and 
the efforts of a few countries to establish training programs without technical 
assistance from abroad. Rather than examine 211 the detailed problems in 
establishing technical assistance programs overseas, discussion will be linited 
to two major aspects of them, namely, the general framework within which 

technical assistance is extended end what aspects, if any, of American exporiecnce 
in public administration training seem trensferable to other countries. 


The Framework of Assistcnce in Public Administration 


Any technical assistance program in public administration must contain an 

answer to the difficult problem of how assistance is to be extended. Should 
personnel be recruited to go to the host country to run agencies or institutions 
or parts thereof until host country personnel are available? Should the efforts 
of experts be focussed on helping host country nationals establish new institu- 
tions? What should be the role of outside expert advice to host country 
nationals who are functioning within already existing host agencies or institu- 
tions? ‘The experience of the last ten years yields tentative answers. 


Substituting for Host Country Personnel 


One of the most universal characteristics of underdeveloped countries is a 

shortage of trained personnel in certain specialized, professionalized fields. 

A scarcity of manpower in public administration, both at the operating and the 
teaching levels, is commonly found. If personnel needs cannot be filled locally, 
it is a natural next step to look abroad for help. A substantial proportion of 
the less developed countries are newly independent, and to employ foreigners in 
positions requiring a high degree of professionalization is a recognizable 
extension of former colonial practices, with the important modification that in 
the former instance it is carried out as the result of local request and approval. 
Even in some countries without recent colonial pasts, the selective employment of 
foreigners goes on apace. Nor is such employment restricted to the less developed 
countries. Universities nearly everywhere seek or at least accept professors from 
abroad as well as from their own countries to fill certain kinds of positions. 
While the practice is less common among the governments of the more modernized 
nations, there are instances in which they employ experts from other countries. 
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the classic example of substituting outsiders for host country personnel is the 
opEX program of the United Netions. As the result of General Assembly action 

in November 1958, a new service was established to provide operational and 
executive personnel to underdeveloped countries. Such personnel is a part of an 
international civil service that is paid standard rates, the United Nations 
making up the difference between host country scales and international scales. 
With a first year budget of $200,000, it recruited 25 experts to meet some 106 
requests. The main responsibility of OPEX personnel is to operate governmental 
activities for the host country, rather than to advise or train, even though the 
General Assembly resolution establishing the service said in part, "... it being 
understood that such duties shall normally include the training of nationals to 
assume as early as possible the responsibilities temporarily assigned to these 
internationally recruited experts." Here the notion of training is clearly on- 
the-job training, carried out rather informally while the outside expert carries 
out his operating assignment; it is training through demonstration, providing, 
of course, that the host government assigns anyone to watch the demonstration. 


American universities have permitted themselves to become OPEX-type operators in 
regard to public administration training institutes in many instances. Keeping 
in mind a distinction between general policy direction of the institutes and the 
teaching that is carried out at them, four practices are evident. At one extreme, 
American university professors have not been involved in management of the 
institutes nor have they carried on regular teaching. Michigan State in Fakistan 
is illustrative. At another extreme, Americans heave engaged in both teaching and 
management of the institutes, and have been the sole or predominant factor in 
regard to both activities. AUB and the Pennsylvania-Pakistan program are 
examples. In the largest number of programs, American professors teach exten- 
sively, and because of inexperience, lack of time or interest, or weakness on 

the part of host country directors, in fact play a major role in management of 
the training institute. This has been true in the California-Italy, NYU-Turkey, 
Indiana-Thailand, and Michigan-Philippines programs throughout 2ll or a part of 
their life. Finally, some programs have had determined host country leadership 
that has effectively managed the institutes, although American professors have 
played 2 supplementary role on the teaching side. The Michigan State program in 
Vietnam has foliowed this pattern. 


Have these several patterns arisen under any special conditions? that hes been 
their effect on what Max Millikan has called the fundamental criterion of 4 
technical assistance: to meximize edditional effort in underdeveloped countries? — 
In answer to the first of these questions, it is apparent that those programs 

that maximized the use of the OPEX-type formula did so as the result of pressure 
to produce immediate results together with there being a lack of qualified host 
country personnel to staff the institute or a lack of interest on their part in 
doing so. The three completed programs underline the point. Michigan, being ‘ 
the first, felt under an unusual pressure to come into the Philippines, establish, 
direct, and staff an institute, and leave a going Filipino institution, all in 
four years, Partly the pressure was that of ICA which at this time did not yet 
realize how long-range higher educational programs of necessity were. Partly 

the pressure was from the Michigan personnel themselves who wanted to demonstrate 
beyond a shadow of a doubt thet they could set up an institute and transfer it to 
the Filipinos within the original contract limitations. ‘They also did not want 

to stay involved overseas very many years. In fact, the first two Michigan chiefs 
of party pretty much ran the institute and established its major policies. 
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American professors taught most of the specific courses in public administration. 
Neonvhile, @ group of Filipinos were sent to the United States to begin work on 
their doctorate so that they could at some future date replace the Americans. 

the Michigan personnel thought that the four-year contract completion date was 

so much a point of honor that they insisted that the Filipino participants return 
to Manila in time to take over in the fifth year, even though they had not yet 
completed their Ph.Ds. This caused some subsequent difficulties for the Institute 
since in its first few years as 2 Filipino organization it has had once again to 
turn to training in the United States for its staff to complete their degrees, 
this time under a Rockefeller grant. The scope of activities of the Institute 
has consequently been minimal. However, the major fact is that a modified OPEX 
formula did produce a genuine Filipino Institute in four years, an achievement 
that no other university comes close to duplicating. It should be noted that 
conditions for such an achievement were favorable: English was the language of 
instruction at the University of the Philippines, Americans were looked upon 
kindly, the meny yéars of American colonial policy had produced a university thet 
was similar in its structure and procedure to that of an American university, 

and a group of Filipinos were interested or became interested in seeing the 
Institute succeed. 


Throughout the five to six years of the University of Pennsylvania-University of 
Karachi program never once did a Pakistani serve as director of the Institute 
and never once were the majority of courses in public administration taught by 
Pakistanis. Most frequently the public administration staff of the Institute 
consisted of one Pakistani and two Americans. Not that no efforts were made to 
secure 2 Pakistani director. The Final Report of the University of Pennsylvania 
describes some of the frustrations: 


"Actually very little in specific accomplishment took place during the term 
of office of the first Vice-Chancellor. He was a busy man, assuming all the 
responsibility of setting in motion the newly crested University of Karachi. 
Regarding a Director, he helped in suggesting candidates and hoped that the 
Institute would find a suitable man. But he also remarked, and on more than 
one occasion, that there really wesn't any reason for being in 2 hurry since 
the Institute had en acting director in the Chief Advisor and that a suitable 
person could be found more easily as soon as the Institute became well 
established and well known, To this it was pointed out that the Pennsylvania 
team planned to continue only until June, 1957 and that prompt action was 
needed in order to introduce the new appointee to his duties. But the Vice- 
Chancellor showed nothing more than mild concern on this point and on one 
Occasion observed that the Institute would surely need to continue somewhat 
longer. There was, of course, some sense to what the Vice-Chancellor said 
and not much that could be said in rebuttal.... 


"While several persons were considered during the term of office of the first 
Vice-Chancellor, none who were availcble appeared attractive. Shortly after 
the new Vice-Chancellor took office a candidate of promise - Mr. U. Kramet - 
came up for consideration. He was a member of the Institute's In-service 
Advisory Board and as a schoolman of many years brought to the Board both 
background and good judgment. Moreover, there was the possibility that he 
would accept appointment as Director of the Institute since he was interested 
and his 5-year appointment as a member of the Federal Public Service Commis- 
Sion would soon run out. ‘The Vice-Chancellor favored his eppointment. Mr. 
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Hashmi, prior to his appointment as Vice-Chancellor, had been a member of 
the Institute's Board. He regarded Mr. Kramet highly, 2s did others on the 
Boerd. The two members of the Public Administration Division of USOM were 
apprised of his record and met with the candidate informally. So, also, 
did a committee from the Institute Faculty. All looked with favor upon his 
possible appointment, 


"hen esked by the Vice-Chancellor if he would serve, Mr. Kramet said he would 
if the appointment could be cleared. This was in early December, 1957. 

Later that month, when asked about the necessary steps to accomplish the 
appointment, the Vice-Chancellor raised doubts regarding funds sufficient 

to meet the salary. This difficulty was cleared by the setting up of a 
separate budget for the Institute to become operetive April 1, 1958. 


"The steps necessary to formalize Mr. Kramet's appointment... were long and 
tedious, requiring approval of the post by the Academic Council, the 
Financial Committee, and the Syndicate, followed by advertisement of the 
position, review of applicants by a Selection Committee, then the Syndicate. 
Approval of the post, including salary, was accomplished in late January. 
There were two applicants who applied for the post in March. One was not 
eligible, thus leaving only Mr. Kramet for consideration. The next step 
was appointment of a Selection Committee to consider the qualifications of 
the candidate. Unfortunately postponement after postponement moved the 
meeting time to late June. In the meantime, another offer came along (on 
May 11) which the candidate reluctantly accepted.... 


"The University sent out another request for applicants via the four leading 
newspapers of Pakistan in March 1959... 


"There were nine who responded to this advertisement. Conventional procedure 
following receipt of applications is to appoint a Selection Committee to 
interview the candidates and select the best from those who qualify. But 

in this particular case, difficulties were encountered in setting up 2 
qualified Committee. Postponement followed postponement. Finally in early 
December a fully qualified Selection Committee met. They met, however, 
after months of delay only to learn that there were no candidates with 
adequate qualifications. So the Director problem continues to be a 
problem." 2 


In the Pakistan case, therefore, the results of the OPEX formula were far different 
from that achieved in the Philippines. After five or six years, the Institute 
wes not firmly under the management of Pakistanis. Feeling under pressure to 
establish a training program in the early years of the contract, the University 
of Pennsylvania put most of its energies into this task rather than in the 
training of participants. Furthermore, the genuine interest of the University 

of Karachi in the program can be questioned. The Institute played a more 
important political role in the relation of the Vice Chancellor to some parts of 
his faculties than it did to the on-going educational plans of the university. 
According to some of the Pennsylvania staff members, a severe disadvantage of the 
OPEX formula was that an American could not be as effective a spokesman for the 
Institute in University of Karachi circles as a Pakistani could have been. 
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In Turkey, New York University assisted the University of Ankara in e public 
administration program within the Faculty of Political Sciences. Since New York 
University was working within an established faculty, its organizational position 
was quite different from that of Michigan or Pennsylvania, which were helping to 
establish new institutes outside any existing faculties. Aside from this organi- 
gational difference, the situation it confronted was more like that of Pennsyl- 
yania than that of Michigan. There was little Turk interest in the program, and 
no effective planning for long-range goals was carried out. As a matter of fact, 
the New York University team was treated more or less as a device to get sub- 
age professors at the undergraduate level in the Faculty of Political Sciences. 
e Summa report of New York University indicates some of the problems encoun- 
wr at first, the New York University group felt that there would be solid 
advantages in asking the team members to accept rather heavy teaching assignments: 


"Pirst, it enabled the New York University group to establish rapport 
between the American professors and their Turkish counterparts. Second, it 
made possible a comparative revision and expansion of the curriculum. 

Third, it helped to introduce new subject matter, teaching methods, and 
teaching aids. Fourth, teaching assignments gave members of our group an 
insight into the Turkish educational system which would have been difficult 
to obtain in any other manner. Fifth, teaching assignments were arranged 

so as to assist in the professional development of younger faculty members." 


Here was clearly the idea of a demonstration. However, the involvement in 
teaching proved to be so time-consuming that other program objectives were being 
jeopardized. 


" 2. sOMe program goals could not be achieved if the New York University 
professors were to continue carrying direct classroom responsibilities, 
particularly at the undergraduate level. Accordingly, the Chief of Party 
advised the Dean of the Faculty of Political Sciences that the New York 
University professors could no longer be directly responsible for classroom 
assignments, although they would continue to provide technical assistance 
to the Faculty members. The result of the New York University group with- 
drawal from direct undergraduate classroom responsibility was that the New 
York University professors were able to devote the major part of ‘hele 
energies to research, consulting, and writing activities." 


In some instances, New York University concluded, "... the New York teaching 
responsibility appeared to be designed simply to relieve members of tha Faculty 
from their otherwise heavy teaching load." All of this occurred ir a evctext in 
which there wes ".,. a serious lack of adequate long-range planning on wich the 
most effective technical assistance might logically be based." Part of the lack 
of adequate planning was due to a situation in which "Individuals within and 
without the Faculty, particularly some of the senior professors, et times 
appeared to be opposed to changes which might affect their interests or upset 
the status quo of the Faculty." 


Reviewing these and other experiences of American universities with public admin- 
istration training programs abroad, what can be concluded? There are several 
lessons" here. Keeping in mind Millikin's fundamental criterion of assistance 


p ne additional effort in the host country, five generalizations seem 
order: 
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j. If there is no feeling of urgency for change among host country 
nationals in the host organization, substituting outside experts for host 
country personnel is undesirable, even as a temporary expedient. Instead 
of maximizing additional effort in the host country, it is likely to 
minimize it. A feeling of urgency in the sponsoring organization or in 
the American university is not sufficient. 


2. While effective long-range planning is always desirable, it is crucial 
if substitute administration is accepted as a device. Without such a long- 
range plan there is great uncertainty as to when, if ever, the host organi- 
zation will be able to take over the training program. 


3, Substituting American professors for host country personnel in training 
programs may be a suitable short-term activity designed to give a live 
demonstration of effective teaching techniques and innovations in curricula. 
However, & demonstration must be watched and observed closely in order for 
it to have @ desirable affect. Where no one is interested in the demonstra- 
tion, it is fruitless. 


4, Underdeveloped countries vary greatly in the degree to which they have 
shortages of personnel for public administration training purposes. Most 
of them, if they are convinced that public administration training is 
important, could at least provide an effective director for the institute, 
end some supplementary personnel. In any event, unless there is a complete 
dearth of personnel, as in some (but not all) of the newly independent 
African nations, substitute administration does not seem appropriate. 


5. Closely allied to the preceeding point is the fect that substitute 
administration should probably be confined to 2 few of the situations in 
which a new organization is being established. If changes are sought in an 
old organization, it is probably best to require the host organization to 
invest its own personnel in the program, as a sign of its commitment to the 
program objectives. 


If these generalizations are sound, 2 major change needs to be made in the method 
of lending technical assistance personnel for training programs in public admin- 
istration. There has been entirely too much direct action by Americans {and, 

for that.matter, in several United Nations programs entirely too much direct 
action by United Nations experts). In the long run, little can be done to help 
the large part of the world that is classed as underdeveloped unless host 
countries seek actively to help themselves. There are not enough outside experts 
to satisfy the needs of the whole world. 


Institution-Building 


The process of modernizing is in pert a process of specialization, the develop- 
ment of new, specialized institutions to perform functions that were not necessary 
under the previous regime. In nearly cll countries of the world there has been 

a recent tendency to create new institutions or specialized organizations for 
Public administration training, but nowhere has this become more marked than in 
the underdeveloped countries. Even though institutional structures for training 
for the public service and their adequacy vary widely from country to country, 

the American university programs in public administration abroad have involved 
extensive institution-building almost without exception. 
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there have been many forms for the new institutions. On occasion the exact form 
nas varied with the level of the curricula: undergraduate, graduate, or in- 
service training. The form has also varied with whether students are inducted 
into the public service before being accepted as students or whether, on gradua- 
tion, they receive a mere “hunting license" for a public position. In the 
typical case a training institute has been established as a condition of the | 
contract for technical assistance with an American university. As the result of 
contract negotiations and formal or informal understandings, an institute 
usually becomes the center of the technical assistance effort. Whether specifi- 
cally spelled out in contract form as with USC-Iran or Tennessee-Bolivia or 
whether mention of an institute is "overlooked" as in the case of Pennsylvania- 
Pakistan makes little difference. Nor is it significant that in the case of 
Michigan-Philippines and most other programs a brand new institute was created 
while in the Michigan State-Vietnam situation an existing national school of 
administration was changed to the National Institute of Administration, with its 
location moved from Dalat to Saigon and its functions rather markedly altered. 
No matter what the form, there can be no doubt that the most important central 
objective of the American university public administration programs abroad has 
been one of creating new institutions, 


Apparently, the initial establishment of a new organization has been @ relatively 
simple matter for most projects. Almost all of them have opened their doors to 
students within 2 year of the signing of the technical assistance contract 
(largely as the result of the direct teaching of American professors, however). 
Yet institution-building requires more than that a new organization be established. 
It must fit into local ways of doing things, be staffed, supported, and wanted by 
host country nationals, and perform 2 useful function for the society. It is in 
regard to some of these latter points that several of the new institutes have yet 
to prove themselves. ‘There are both advantages and disadvantages to an institute 
being established as the result of contractual arrangements between the American 
university and the host organization. The advantages are that the contract pro- 
vision forees the host organization into thinking through the pros and cons of 
the new institute at an early date, to plan for it and establish some priority 
for it, and to permit an early start to be made on institution-building. The two 
major disadvantages are that the outside resources that come with a technical 
assistance program may be desired more than the new institute itself, and what 
appears to be a decision favoring 4 new institution is merely 2 compromise with 
expediency. Furthermore, if technical assistance in public administration is 
predicated on the condition that an institute be established, the institute may 
be thought of as an outside or "foreign" organization, and resistance to its 
integration into the host country university and/or governmental system may be 
substantial. In part the Indiana-Thailand program has been a victim of expediency 
politics of the Thais, and both Pennsylvania-Pakistan and Tennessee-Bolivia have 
found it difficult to have host country nationals think of the new institutes or 
Schools separately from the American universities and the technical assistance 
contracts. 
1, Experience to date leads to certain generalizations. Support is 
warranted for the general practice of agreement as to basic new institutions 
before a university contract is signed. A somewhat longer period of pre- 
contract exploration of alternatives preclude still other institutions from 
being started jointly by Americans and host country nationals would augment 
support for the solution adopted in most cases. Of course, agreements 
reached at the contract stage would not preclude still other institutions 
from being started if experience indicated their desirability. 
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2. Where host country organizations or American universities cannot agree 
as to the best course of action relative to institution-building, it would 
be preferable to contract for a year or two of planning and exploration, 
rather than entering into a large technical assistance contract prematurely. 
This would reduce the possibility of expediency politics being the prime 
factor behind 2 new institution or of the new institution being regarded 

as an American fish out of its appropriate water. 


Another point of tactics is the organizational environment in which the fledgling 
new institute is pleced. The variety of arrangements to be found almost defies 
clessification. In the NYU-Turkey program innovation was sought within a regular 
university faculty end hence for all practical purposes a new organization was 
not created, although a paper one was established. The California-Italy, 
Minnesota-Korea, and USC-Iran programs relied upon institutes créated within 
existing lew faculties. A quasi-independent status within the university, some- 
what less than that accorded regular faculties, was given schools or institutes 
in the Tennessee-Bolivia and Pennsylvenia-Pakistan programs. At least two of 

the institutes found themselves with a quasi-independent status within the govern- 
ment, including the National Institute of Administretion in Vietnam (a part of 
the Presidency) and the National Officers Training Institute in Korea (a part of 
the Office of General Affairs of the Korean Government, and a modified rather 
than a new organization). In the Philippines and Thailand, the Michigan and 
Indiana programs resulted in institutes being created with full but independent 
faculty status. 


It is far too early to generalize with assurance about the relative desirability 
of one course of action as compared with another, since institutionalization is 

a very long-range process. The proof of the usefulness of present arrangements 
will only be available when the American university contracts have been completed 
and it is observable whether or not the institution has grown deep host country 
roots. While the lessons to be drawn at this time must be very tentative, the 
following statements seem supportable: 


1. There is a patent and obvious need in most underdeveloped countries to 

institutionalize a new training process for administrative personnel in the 
public service. A new organization stands as a symbol of the new develop- 

ment needs of the country in this area. It helps to protect the new train- 
ing program from the more tradition-bound sources of training and maximizes 
the opportunity of experimenting with new techniques and curricule. 


2. Very tentatively, it appears that extremes in organizing the new 
institutes should be avoided. There should be a sufficiently distinct 
organization so that it is not swallowed up by traditional groups, and yet 
it seems unwise to set it up so independent that few or no outside groups 
have a stake in its success. 


To be more precise, the NYU-Turkey program lacked enough separate identification 

to continue to exist. On the other hand, the Pennsylvania-Pakistan program 

suffered from an excess of independence relative to both the University of Karachi 
and the Government of Pakistan. Tennessee in Bolivia was in a more fortunate 
Situation, While it was equally quasi-independent of the University of San 

Andres, its program was not essentially an academic program like that in Pakistan, 
but rather was one of in-service training. Hence it had at least two opportunities 
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to become recognized as a permanent, functioning unit of Bolivien specialized 
training: Within the Government, and within the university. The seriousness of 
the matter can be judged by the conclusion of a survey of the program in 1958: t 


"Tt seems likely that if the school is going to continue, a number of 
adjustments of past practices will be necessary. One of these is a strong 
effort to gain the real support of the university. Another is a serious 
attempt to do research in agencies so desiring so that agency research can 
be combined with specific teaching of personnel of that agency, and thus 
lead directly to reforms within that agency. ‘This means a selection among 
potential technical assistance activities on grounds of value to the promo- 
tion of the school." : 


American universities are not alone in struggling with problems of the relative 
independence of new training institutes abroad. Several of the training institutes 
of the United Nations have been subject to the same problems. As a whole, the 
policies of the United Nations are in the direction of independence for the 
institutes. ge 1957 working group at Geneva examined this topic and concluded 

as follows: = 


"hl, The legal status of the institution is determined by the official 
instrument which created it: this may be a law (Egypt), an international 
agreement (Central America), an executive decree (Brezil), or a ministerial 
order (Burma). This will give it a degree of autonomy which may have an 
important bearing on its effectiveness. It must of course have its due place 
in the hierarchy of government or be affiliated to some academic institution, 
but some independence is essential for the experimental work required for the 
development of new training programmes. The institution itself must be free 
to advocate administrative improvement and reform and to promote professional 
and public interest in rational methods of administration. 


"5, The strength and viability of the recipient institution as a training 
establishment depdnds on this independence. Its continuity is important . 
since the general movement for administrative reform must be a continuous 
and not an intermittent process. To support this the training institution 
must, so to speak, develop a personality. It must gain professional reputa- 
tion as a centre of authoritative opinion and of research in public admin- 
istration. It must try to create a favourable attitude toward administrative 
improvement among government officials and also amongst members of the 
public. It must grow firm roots in the educational and administrative 
traditions of the country. Its capacity to do this depends on the strength 
of its internal organization, its staff and its methods of work." 


However, it may be wondered whether the emphasis on independence has not been 
excessive in United Nations doctrine, The early institute in Brazil which was 
assisted by the United Nations and which is still in existence was ineffective 

in part because of an excess of independence from both government and universities. 
Excessive separateness is also a problem of ESAPAC (the Advanced School of Public 
Administration for Central America); indeed, it is inherently a problem with any 
regional training center. Nonetheless, on a direct hire basis, ESAPAC is some- 
thing of a showcase for the United Nations. In Turkey, organizational problems 
Plagued the United Nations as well, at least until 1958. The institute, which was 
to engage in in-service training, was more or less isolated as a separate unit of 
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the Faculty of Political Sciences at the University of Ankara. Transfer of the 
institute to the prime minister's office in 1958 removed this artificial and 
damaging isolation. 


Americen universities have never resolved the question as to when it is appropri- 
ate to place an institute at a university and when it is best to place it within 
a governmental agency. Several kinds of practices are to be found. For example, 
Tennessee-Bolivia assists a program of in-service training attached to a univer- 
sity, while Michigan State-Vietiam advises a diploma pre-service curriculum 
attached to the President's Office. Minnesota-Korea is active in both and works 
it the other way: the in-service program is affiliated with a government agency 
while the degree program is 2 part of Seoul National University. One explanation 
of the advice extended by American universities lies in the philosophy of service 
associated with American higher education. Even in the United States, universi- 
ties vary one with another in the extent to which they administer in-service 
training programs directly or merely lend a helping hand to a personnel or line 
agency in the latter's program. Abroad, the institutes with which American uni- 
versities have been associated have more frequently than not carried on in-service 
training programs directly without much reflection about the desirability of so 
doing. Eventually, the Michigan-Philippines program shifted from direct in- 
service training to the training of training officers for government agencies and 
helping these agencies in their own programs in a supplemental way. The Michigan 
State-Vietnam program went through a similar evolution. Encouraging the appoint- 
ment of training officers involves institutionalizing well beyond a single train- 
ing center; it means helping a training unit emerge in nearly every major govern- 
ment egency. This would seem the sounder procedure, with each government agency 
responsible for its own in-service training and the personnel agency, perhaps, 
assuming general leadership. The university institute could play a supplemental 
part. Yet it should not be forgotten that even in the United States institutions 
such as the University of Southern California run extensive in-service training 
programs by themselves, as well as contribute in a supplemental fashion to train- 
ing programs of government agencies. 


The United Nations Office of Public Administration would not be satisfied with 
such a view. The philosophy that has been jelling in discussions between the 
United Nations and UNESCO is that a clear separation should be made between a 
university institute with a degree program, normally on a pre-service basis, and 
& government-attached institute that provides leadership in in-service training 
of all kinds. Most American universities find this division too arbitrary and 
too much European in its inspiration. Any program that tends to exclude profes- 
sors or their students from governmental offices or decrease contacts with 
bureaucrats is likely to lead to a rather theoretical, legalistic approach to 
public administration. In the only instance where both a United Nations and an 
American university program existed side by side (in Turkey), it proved impossible 
to contain the efforts of the NYU team to the ivory tower. Actually, the two 
philosophies could be made compatible if the in-service training institute is 
willing to accept occasional help from the personnel and other resources of the 
university program. 


It is often difficult to determine success of a program in institution-building 
because it is unclear as to how many institutions it was intended be built. If 
2 public administration program is good for one university in a country, why not 
for the other universities (where there are two or more)? If an in-service 
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training program is deemed suitable for the central government, why not the 
provincial and district governments, 2lso? Potentially, each new training 
institute within a government or university is & demonstration that can have an 
important spread effect. For the most part, existing institutes heve had almost 
no spread effect from university to university or within universities. It is true 
that competing universities in Pakistan and elsewhere have come to ICA or the Ford 
foundation and asked them for money to set up their own progrems. But none have 
been set up on host country initiative, with host country resources. It is in 
countries that have not received help from the United Nations or United States 
universities that have gone ahead on their own to establish training institutes, 
as in Indie and Chile. However, there has at least been 2 modest amount of 
spreading of in-service training programs from one government agency to another. | 


Only in Brazil and Pakistan have American university programs been created or 
designed to produce e spread effect through planned widespread deployment of 
American personnel, although Tennessee in Bolivia has helped to stimulate public 
administration interest in provincial universities. In this respect, the 
Tennessee -Bolivia bye gram is & model which universities in other countries would 
do well to follow. 2 Somehow the training institutes have been overly capital 
city-oriented, too little concerned with the field. 


Training the Trainers 


Essential to institution-building and sometimes associated with substitute admin- 
istration or with advice to an on-going institute is the training or further 
training of the staff or potential staff of an institute. Basically, in technical 
assistance work of American professors abroad there is an underlying conflict 
between the direct training of present or future government officials and the 
training of trainers. Nearly all the projects have emphasized direct training, 
especially in their early yeers, while et the same time aspiring to the training 
of the trainers, at least eventually. There are several reasons for the slowness 
in training the trainers. First of all, as has already been observed, several of 
the projects have felt a pressure to produce results quickly, and the graduation 
of officials from a course of study gives the appearance, perhaps somevhat decep- 
tively, of action. Second, once having invested time in direct training, 
university personnel find it difficult to devote still other energies to training 
the trainers. As in the cease of NYU-Turkey, the concentration on direct teaching 
leaves little tine for other duties. Third, there is more host country receptivity 
to direct training than to training the trainers. ‘The former involves few changes 
and little commitment of scarce host country personnel and other resources. 
Finally, training the trainers is 2 long-range, frustrating job that requires 
skills that are cifferent from those of direct teaching and are far scarcer among 
academicians. 


Two major techniques have been used by American universities in training the 
trainers, namely, the counterpart system and the participant training program. 

In its narrowist sense, the counterpart system refers to on arrangement whereby 
an American professor who is a specialist in one aspect of a field has a host 
country national assigned to him who, ideally, will replace him in the courses he 
teaches within a certain period of time. There may be an arrangement whereby an 
American professor teaches a course for a year or so on a demonstration basis for 
the benefit of his counterpart, followed by a joint teaching of the same course, 
followed eventually by the handling of the course by the host country national, 
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with the American observing. While nearly every project has been concerned to 
some extent with counterparts, the system has never worked out on the ratio of 
one-to-one for eech American specialist present. Rather, the counterpart system 
hes become a2 generalized idea in which each American specialist accepts some 
responsibility for associating with host country staff members who share his 
specialized interests, 


Among the American universities that at least tried a narrower approach to the 
counterpart system are NYU in Turkey and Indiana in Thailand. Both had to accept 
certain modifications. Indiana found that no man-to-man system was possible, 
although counterparts for particular courses were developed. ‘Thai and American 
jointly planned the course and lectures and went gnto the classroom together. By 
late 1959 this system was described as follows: 10 


"Whereas in the past most of the courses were conducted jointly by American 
end Thai instructors, a shift in teaching responsibility is now taking place. 
«es» During the May-September semester three courses were taught entirely by 
Thamnasat University instructors and ten courses were taught by Indiana 
instructors working jointly with Thanmasat University counterpart instructors. 
During the semester beginning in September 1959, Thammaseat University staff 
have taken over full responsibility for seven courses while five are being 
given jointly by Thai and American staff members of the Institute." 


Thus over a period of five to six years Indiana found it possible to transfer a 
majority of the instruction to the Thais, using a combination of counterpart 
system and participant training. 


NYU had considerably less success with their counterpart system. Cooperation 
from the Faculty of Political Sciences in appointing counterparts was not forth- 
coming. They did appoint assistants _or interpreters, but not true counterparts. 
NYU sums the matter up as follows: il 


"In the assignment of assistants and counterparts, at times it seemed that 
the most important thing considered was the course being taught and the 
American professor who taught it, and not the training of the individuel or 
counterpart to learn new methods and techniques, which would enable him at 
some future time to conduct the course without help. There were instances 
when assistants and counterparts were assigned to the New York University 
group when it seemed certain that the individual concerned would not be 
responsible for the particular area of study at any future date. In these 
instances, the New York University teaching responsibility appeared to be 
designed simply to relieve members of the Faculty from their otherwise heavy 
teaching load." 


The NYU experience seems to be of more general significance than thet of Indiana. 
Indiana staff members are quick to point out that the Theis are very receptive to 
foreigners, perhaps in part because of the lack of a colonial past. An American 
teaching along with a Thai is readily acceptable. In neighboring Vietnam, an 
official of the National Institute of Administration, taking note of the counter- 
part system in Thailand, observed, "In Vietnam, the Thai system is impossible. 

‘le cannot have Vietnamese and Americans jointly teaching the same class. After 
all, every professor, including each Vietnamese professor, is supposed to know his 
subject." Cultural sensitivity to the narrow concept of the counterpart system 
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seems widespread, although where sensitivity is not found, the system may produce 
handsome dividends. For the most part, reliance will have to be placed on 
informal contacts with host country staff together with joint staff seminars and 
similar devices. 


Participant training programs, by which current or potential staff members of 

the institute are sent to the United States for advanced education and observation, 
have everywhere been a part of the training institute programs. The extent to 
which participant programs contribute to the training of the trainers depends upon 
the number of successful participants who join the staff of the institute on 

return home. If there are American staff members ct the Institute on their 

return, the participants may be assisted in applying their new ideas to the actual 
teaching situation. 


Experience indicates that it takes anywhere from two to five persons in a partici- 
pent training program to assure that one of them will become an employed staff 
member at the institute on their return. These proportions would hold for all 

: countries in which & severe job shortage did not obtain. Since it is more fre- 

f quent that there are more jobs than applicants, the returned participant is in a 
strategic position with a variety of tempting job opportunities. hile the 
participant may have solemnly agreed to work for the institute on his return, an 
understanding government may relieve him of this responsibility, the institute 

4 may belatedly find it really hasn't the right job for him, or he may be permitted 
to pay back a proportion of his treining expenses -- an item that may be picked 
oo up by his prospective employer. However, the decision as to which job to take on 
return is a difficult, serious matter for most participants, USC has nicely 
described some of the problems returned participants face: ie 


"They worried upon their return about whether to join the Institute staff 
as full-time teaching associates or whether to take jobs in the government 
of Iran, which by that time wes making generous offers to qualified young 
men. If they took the Institute job, they might preclude getting a first- 
rate job in the government; but if they took the latter choice, it would 
surely cancel any chance they may have had for entering the law Faculty. 


"It barely merits mention that half of the thirty participating scholars 
became involved with the Institute in one way or another in 1954. This 

means that they have invested five years in this program. For all of then, 
this represents 2 significant gamble. Had they chosen a career in government 
along the way they would heave gained five years seniority; and the Law 
Faculty can by no means add them all to its numbers. The gamble and the 
hazard are clear." 


\hat have been the results to date? USC in Iran has 10 of 30 pubicipents 
teaching full-time at the Institute and five others teaching part-time. 13 
Indiana in Thailand reports that "The majority of the Thai instructional staff 
are now participants returned from training in the United States. All but two, 
however, are assigned to the various ministries of the Government and teach at 
the Institute only on a part-time besis." 14 In Pakistan, where jobs are some- 
what scarcer, Pennsylvania, although beginning its participant program somewhat 
belatedly, was able to get a larger percentage of its participants to accept jobs 
at the Institute on their return and to have them work full-time. 14 full-time 
Pakistani staff were on hand in the fall of 1959; although none of them were of 
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professérial rank, three were readers and eight were lecturers. Almost all of 1 
them had been a part of the participant program, at least on a short-term basis 22 


It thus appears that participant training programs can produce a capable institute 
staff in a few to 5-7 years, depending on the advanced standing of the candidates 
at the time of initial participant training. Four years is not enough time to 
train a staff of Ph.Ds if potential staff members do not have advanced graduate 
standing to begin with, as Michigan discovered in the Philippines. There is 

always some delay in securing able recruits, and three to four years of actual 
study toward the Ph.D is not unreasonable for a foreign student. Experience of 
institute programs other than those associated with American universities confirms 
the fact that several years are likely to elapse from the formal approval of an — 
institute training program and the beginning of classes. Michigan State in 
pakistan began a program in 1957, but the first class was not held until the fall 
of 1959, even though advanced degrees were not needed by the staff or at least 
were not included in a part of the 9-month participant program. Experience of 

the Indian Institute of Administration also confirms the lag necessary between 
formal approval of a program and the recruiting and training of an adequate staff, 
ready to begin teaching. 


We may conclude: 


1. Training the trainers is of necessity an integral part of most technical 
assistance projects of the institute type at this point in time. It should 
be started early in the life of 2 project, for some years must elapse before 
the process is completed. 


2. Exchange of views, field trips, staff seminars, and similar devices in 
the host country together with participant training programs appear to be 
the most universally acceptable forms of training the trainers. They can be 
reasonably effective. 


3. If some advanced standing already has been achieved by the host country 
staff members, & minimum of 2-3 years of recruitment and preparation is 
likely to be needed before @ balanced and well quelified host staff is 
available. Without advanced standing, 5-7 years is @ more realistic period. 


What is Transferable? 


The assumption behind all the activity in establishing institutes of public 
administration abroad assisted by American universities is that American univer- 
sities have something substantive, as well as organizational or procedural, to 
offer in the training field. Whether it be through direct operation of institutes 
abroad by American personnel for a greater or lesser period, the building of new 
institutions abroad, or the training of host country personnel to operate the 
institutes, presumably there is some contribution that American teaching of public 
administration can make to teaching of public administration in the less developed 
countries. Andre Molitor has suggested that this contribution is in the non- 
Juridical field, as compared to the administrative law emphasis of Continental 
Europe and many underdeveloped countries. He has also suggested that it is a 
Practical education emphasis as compared to the British tradition of a gentleman's 
education via the classics. Is Molitor correct? What has been the experience of 
American universities in these programs? \hat have they found to be transferable 
out of all that we call public administration in the United States? 
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an examination of the curricula of the several institutes is perhaps the best 

yay of obtaining a rough idea of what American professors have thought was trans- 
ferable. The new courses and curricula introduced reflect the content of public 
administration that they feel is cross-cultural. The startling fact is that there 
is 2 tremendous copying of courses from the American university's catalog. 
Apparently 811 our courses are transferable, with minimal adjustments such as © 
examples being inserted from local experiences in public edministration. 


After a survey of what five universities were doing in regard to curricula and 
other institute problems of their technical assistance projects, a director of a 
program at a sixth institution came to the conclusion that the graduate curriculum 
in public administration at the host university should include the following 
courses: introduction to public administration, public law, research methods, 
reseerch project, financial administration, personnel administration, organization 
and methods, accounting, statistics, and government of the host country. This was 
a logical conclusion from the sample of institutions surveyed, for they, too, had 
introduced similar courses. For example, institution A helped introduce on 2 
required basis at the master's level: organization and managemens, personnel 
administration, bibliography and research, administrative analysis, budgeting, 
administrative theory, and government accounting. Institution E, also in the 
sample, had copied so exactly from its catalog back home that the host country 
director complained to the interviewer that they had had to revise the entire 
curriculum in order to make it suitable to host country needs. 


However, had the surveyor been interested in noting certain deviations from the 
norm, he could have found a few. Institution C was assisting a progrem that 
featured in a typical semester: financial administration, principles of public 
administration, personnel administretion, research methodology, organization and 
methods, and seminars in local government, personnel administration, and financial 
administration. It was also helping in such courses as comparative local govern- 
ment, lebor administration, social welfare administration, and seminar in compara- 
tive and international administration. Similarly, institution D was helping in 
principles of public administration, organization and methods, public personnel 
management, police administration, municipal administration, public financial 
administration, and problems of public administration, but it also was helping 

in regard to planning development, comparative administration, and public welfare 
policy. 


If the in-service training activities of the institutes are surveyed, the point 
is reinforced. For example, one in-service training program lists, among other 
courses given for the year, principles of public administration, public personnel 
administration, management relations, management and supervision, organization 
and methods, fineneial administration, budgeting, and similar topics. The only 
unusual course among the 30 listed is one on edministrative economic development 
Programs, but only 9 students registered for it, compared to between 100 and 300 
enrollees for some of the others. 


From @ curricular point of view, the institutes assisted by the United Nations 
follow a similar pattern. ‘The work for the licentiate's degree at the Brazilian 
School of Public Administration includes work on senior administrative personnel, 
organization and methods, administration of equipment, budgetary administration, 
Present-day Latin American problems, and international administration, At ESAPAC 
Students study principles of public law, economics, research methods, public 
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relations, human relations, finance and budgeting, administrative ethics, person~ 
nel administretion, statistics, and organization and methods. In Turkey, more 
experimentation with the curriculum took place, and in addition to courses on 
administrative processes ani techniques there were courses in public policy, 
programmes , and administretion, vhich involved courses in national and local 
planning and the administration of programs in economics and welfare. 


The Indians have probably experimented more with curricula in public administra- 
tion than any other group. Partiy this is due to the decentralization of control 
over higner education as compared with many other countries. However, partly it 
is due to the fact that India has pushed ahead on its development plans much more 
vigorously then most other nations, and this vast national effort has naturally © 
influenced thinking about administration. India is also a country thet has had 
its own academicians in charge of the further expansion of public administration 
teaching, rather than relying on outside experts to run institutes for a greater 
or lesser period of time and to give them shape. Thus if there is a "wave of the 
future" in public administration training as it relates to rapidly developing 
countries, it may well be evident in Indian practice. The experimentation is 
impressive. For example, the M.A. in public edministration at Nagpur University 
ineludes papers in political organization, principles of public administration, 
financial administration, @ comparison of the administrative systems of Englend 
and India, and personnel administration. But, in eddition, three papers are to 
be written in either local government, municipal public works and planning, and 
public health administration, or economic and social administration, rural 
development and welfare, and the administration of law and order. In India there 
are many courses devoted to regional and local government, to national and local 
planning, and to the administration of the so-called nation-building departments. 
Thus Lucknow University includes regional and local administration, the public 
operation of business enterprises, and problems of government planning. Patna 
University lists local government and social administration among others. Delhi 
University offers a diploma in economic administration with case studies and 
practical training as well as consideration to such matters as principles of 
administrative economics and economic legislation in India. The Indian Institute 
of Public Administration also illustrates the Indian tendency to experiment. Of 
the first six special seminars or conferences held by the Institute, one was on 
public enterprises, a second on rural government, and a third on morale in the 
public service. In planning the staff of the Institute, two of the six major 
staff members were selected to specialize in social administration and public 
enterprises, respectively. 


It may be objected that the analysis contained in the preceeding paragraphs is 
unfair, since it relies heavily on titles of courses rather than course content. 
It is true that a certain bias has been introduced. In the few instances in which 
course syllabi have been available to the writer or in the still smaller number 

of instances in which he has visited the classes held at some of the institutes, 
it is apparent that the courses that have traditional lebels have mede use of 
local materials from time to time. Yet this has largely been a process of sub- 
stituting host country examples for American examples as the lecture or discussion 
proceeds. Further evidence to support the present analysis may be gleaned from 
the thesis titles of host country nationals who are candidates for graduate degrees 
at the host country institutes. They read much like the thesis topics, of 

American students of public administration at an American university. — 
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In general, the curricula at the institutes that heve received technidel assistance 
from United States universities (or, for that matter, from the United Nations) 
are curricula thet Molitor would classify as non-juridical and which, he would 
argue, so aptly characterize the approech to public edministration in the United 
states. More specifically, the curricula have normally had a broad social science 
pase with beginning and more advanced courses in the several social sciences. In 
: regard to the narrowly public administration courses, many duplicate those found 
: at American universities. Those that do not duplicate such courses are largely 
courses of greater detail, of a more applied nature, than is typical of the 
American university. Thus to the extent that there has been innovation, it has 
largely been in the direction of suggesting more “how to do it" courses for use 
abroad than would be approved on the home campuses of the American ugiversities. 


Within the framework of these kinds of courses, the proponents of the various 
schools of thought in American public administration vie. Depending on the uni- 
versity and individual professor involved, the institutional, behavioral, or 
philosophical school of thought is likely to be reflected in the course content 
abroad. It is not yet apparent that any new school of thought has emerged in 
relating public administration to the needs of rapid national development. And 
comparing the Indian situation with that found in countries that have received 
extensive technical assistance in public administration, it may be wondered if 
the main effect of technical assistance has not been to transplant Western 
institutions whether they are suitable to the new climate or not, and to dis- 
courage experimentation with new hybrids of public administration training and 
new ways of looking at administration. Has technical assistance in public admin- 
istration become a new conservative force in the day of the headlong attempts to 
achieve greater modernization? 


Conservative or not, there are those who would stoutly defend the present direction 
of technical assistance in public administration training. One scholar, so per- 
suaded, spoke before this conference four years ago. In part, he said: iv 


"If... industrial development occurs, as cities grow, as factory economy 
develops I believe the culture must change and this change, I believe, must 
be in the direction of using the kind of public administration with which 

we are familiar, ‘The problem of transfer should become less rather than 
greater.... For about twenty years now, the so-called principles of public 
administration which we tried to establish have been under severe attack. 

I think it is significant that these "principles"-- or whatever we may wish 
to call them -- have enough vitality so that we act upon them at home and 

we seek to export them. It would appear that the criticism of their validity 
has had relatively little impact. Whether or not these "principles" and 
practices can be shown at the present time to be grounded in adequate study 
of human behavior, I believe this export is sound. We have had little choice 
except to follow this road." 


A second participant-observer of these American university technical assistance 
programs has come to quite a different conclusion. Frederick C. Mosher was head 
of the Gglifornia program in Bologna and has recently written of the program 
there. 22 Reflecting about the gurretotentay gnawing, pressing question of what 
should be taught," Mosher adds; 12 
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"when one stops to consider how much of what he knows, or has learned to 
think, about government in the United States, is important, or relevant, or 
even true in the Italian scene, he is likely to be surprised by his own 
doubts. A brief examination of some of the best and most basic of American 
writings in public administration reveals the very great extent to which 
they are “culture-bound"” -- pertinent and wise in terms of our own political 
system but at least questionable in Italy and other foreign countries." 


After reviewing the possibility of using a scientific management, a Weberian, or 
a behavioral approach in public adminigkration when sent abroad on a technical 
assistance program, Mosher concludes: => 


",.. there has emerged increasing agreement that the fundamental contribu- 
tion (American professors) can make lies in the stimulating and guiding of 
the development of a field of Italian public administration by the Italians 
themselves." 


The plea for experimentation rather than uniformity is sound, but it does not go 
far enough. Experimentation for what ends? Nearly all the technical assistance 
programs providing for public administration training abroad are connected more 
or less directly with efforts to accelerate national development. It is strange 
that so little attention has been paid to the needs of national development by 
these training programs, Somehow the assumption has been made that since the 
United States is developed and since the host country wishes to develop, if the 
host country adopts a system of training for the top administrative levels some- 
what similar to that in the United States, national development needs will some- 
how be furthered. This assumption is not entirely invalid. In comparison with 
patterns of training for the public service in more traditional societies, the 
pattern found in the United States is probably better suited to rapidly develop- 
ing nations. However, the real question is whether innovations need to be intro- 
duced to make it even more suitable. 


With worldwide interest in and demand for community, national, and international 
development and with increasing emphasis placed upon the innovating bureaucrat 
and the innovating bureaucracy, it is time that a group of scholars began to work 
in a subfield that can be called development administration. Relating public 
administration to the needs of national development provides a common way of 
looking at public administration for many of the purposes of the less developed 
countries, end for many of the purposes of an ever-developing United States as 
well, We need to begin questioning whether particular techniques or methods 
result in contributions to national development, whether 211 administration and 
administrators are really "neutral" relative to the achievement of policy goals. 
And is neutrality an adequate objective? Is there not need in some systems for 
Significant policy leadership from the bureaucracy if development potentials are 
to be realized, especially in the country underdeveloped politically? 


"Modernizing the public services is needed to facilitate and advance the economic 
ot ore efforts of governments in many developing countries," ICA points 


out. If this is true, and there seems to be good evidence to support the 
statement , why not begin by thinking of the netional development goals -- economic, 
social, and political -- as the ends to be achieved and examine the administrative 
system, including the training program, to see how it can make a maximum contri- 
bution to these ends? Rather than have American (or United Nations) experts in 
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public administration go abroad and return without ever learning what the develop- 
ment goals of the host country are (2s has occurred in some instances), the 
experts would begin by examining the development goals and seek ways in which 
contributions could be made to them through the training program. 


With such a concept, public administration becomes the science of the means of 
achieving particular goals. No longer are the means separated from the ends. | 
Institutes offering training would probably begin by going along the path that 
Indian institutions and an occasional experimental expert have already begun to 
go; examining the process of planning at the various levels; the problems of 
community, regional, and national development; economic and social welfare aspects 
of administration; and similar topics. Increasingly, the examination of such 
subjects should be undertaken in comparative terms. 


Conclusion 


There is no one panacea for curing the shortcomings of administrative systems or 
the shortcomings of training for entry into the systems around the world. Each 
nation and each governmental unit, each university and each institute, and each 
professor and each student will have to devise its or his own way. It is far too 
early to assume that any system of training for the public service in existence 
today is the answer to the needs of the modernizing world. 


While the process of experimentation should continue, certain trends are observable 
and certain needs are becoming evident. The notion of technical experts from 
abroad being imported to set up a public administration training program until 

host personnel can man it, is based upon a belief that urgent action is needed, 

&@ belief that is often not sound, Furthermore, this system leads to rigidity in 
the forms of training that are set up. Consequently, it is both desirable that 

we dO move, and probably that we will move, away from this technique in the near 
future. During the next ten to fifteen years, it is probable that more emphasis 
will be placed upon institution-building and training the trainers. This is as 

it should be, providing that flexibility in the patterns of training is encouraged. 
If we can look ahead to the 1980s and beyond, it would appear that we will be at 
the beginning of an era of international exchange of information on a scale not 
attainable today, a day in which it will be as desirable for the United States to 
receive experts from abroad as it will be for it to export them, a day when the 
technical assistance program has disappeared in the area of public administration, 
and the day of free exchange of ideas has arrived. 


In the interim, the world will continue to pursue its course of bettering man's 
existence by ever more vigorous development programs. As these take up more and 
more of our energies, public administration must be related to them if it is to 
remain a vital and living field. 
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NEGRO CIVIC LEADERS 


James Q. Wilson 
University of Chicago 


Prepared for delivery at the 1960 Annual Meeting of The American 
Political Science Association, New York, Statler Hilton Hotel 
September 8-10, 1960 


This essay is an attempt to sketch some of the more important dimen- 
sions of Negro civic leadership in large Northern cities. This subject 
is one of high topical interest, but this paper endeavors to serve other 
purposes as well. First, it may be looked upon as a set of observations 
about the nature of civic leadership in general. In great part what I 
say here could be applied with equal validity to civic leadership among 
big businessmen, Jews, and womens’ clubs. Second, it can be seen as a 
portrait of one American ethnic group at a certain stage of its progress. 
This would make it a piece of more or less contemporary social history 
in the field of ethnic assimilation. Third, this paper may shed some 
light on the nature of the relationships between society and a subordinate 
group within that society. It might be applicable, in part, to the 
situation which develops between any two groups which coexist in the 
same society without sharing the same social stratification system. 

The problem of the Negro in America may have important parallels to any 
multi-ethnic society in which one group dominates another which is 

i by sentiments of nationalism (or race consciousness or race 
pride). 


The research on which this paper is based was conducted in 1958-59 
on the general subject of Negro leaders and politics in Northern cities, 
particularly Chicago.+ The data are derived from a series of lengthy 
and intensive interviews with about 114 Negroes in positions of leader- 
ship (imputed or actual) in Chicago, Detroit, Los Angeles, and New York 
City, the bulk of the interviews concentrated in Chicago. This was not 
an attempt to determine the “power structure" of the Negro community; it 
was an effort to learn something about what these people wanted, how 
they hoped to get it, and how they saw each other and the city as a whole. 
It represents an attempt at providing an over-view of what has been a 
terra incognita. 


I interviewed both those who were repyted to be influential as well as 
those who were observed to be influential. The names of the former were 
gathered from lists of the present and immediately past officers of the 


1inis research is reported in my book, Negro Politics: The Search 
for Leadership (Glencoe: Free Press, 1960) and in my article, "Two 
Negro Politicians: An Interpretation," Midwest Journal of Political 
Science, November, 1960. 


@Nelson W. Polsby, “The Sociology of Community Power: A Reassessment," 
Social Forces, XXXVII (March, 1959), 233. 


ae 
> 
i 
: 


-2- 


principal Negro voluntary associations, plus others who were nominated 
by the interviewees themselves and contained in press reports of Negro 
civic activity. The second group was obtained by tracing the histories 
in Chicago of about seventeen issues, in which Negro interests were 
implicated, to learn who initiated action, formed organizations, acted 
as intermediaries, rejected alternatives, or were the objects of 
attempts at influence. These case histories for the most part were 
incomplete, as the issue themselves tended to be truncated--they were 
either perennial issues which seemed to have no ending, or they were 
attempts to affect public policy that came to nothing. Thus, the simple 
question, “who is influential in the Negro community, or in the city on 
behalf of Negroes?" has no final answer. Many people exercise limited 
degrees of influence; no one exercises very much. 


The general arguments to be made in this paper are (1) that Negro 
civic leadership is coming more and more to be centered in the on-going 
voluntary associations and particularly in the professional staffs of 
these associations, (2) that this process of organization and bureau- 
cratization has significant implications for the goals and strategies 
of Negro civic leaders, and (3) that the form and style of organized 
civic leadership among Negroes is in part “learned” from the civic life 
of the city as a whole. Clearly, these topics cannot be treated ex- 
haustively here, nor can all the relevant data be presented. Unless 
otherwise indicated, these conclusions refer to Chicago--although, as 
will be seen, comparisons with other cities are inevitable. The paper 
is neither strictly theoretical nor simply empirical. It is an 
attempt to interpret some of the findings of my research by stating 
the most general conclusions in the broadest terms in hopes of raising 
useful questions pertaining to the processes of civic leadership as a 
whole. 


ORGANIZED NEGRO CIVIC LEADERSHIP 


In an earlier era, civic relations between Negroes and whites were 
fragmentary. The Negro was "represented" by prominent individuals who 
had either risen to the top in some career within the Negro community or 
who had obtained the favors of an influential white. Ministers, doctors, 
lawyers, undertakers, Pullman porters, and Post Office clerks conducted 
whatever liaison existed between Negroes and whites in the affairs of 


the city.1 Negro grievances were taken to powerful or sympathetic whites 
by a few Negro intermediaries or by delegations of "accepted" leaders 


lgee the nature of Negro leadership and its responses to 4 
dramatic crisis in the history of the Chicago race riot of 1919: 
Chicago Commission on Race Relations, The Negro in Chicago (Chicago: 
University of Chicago Press, 1922). 
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calling on the appropriate official. There were few on-going voluntary 
associations of any significance, and almost none which had any kind of 
staff, professional leadership, or funds. Civic leadership, to the 
extent it existed at all, was the part-time responsibility of prominent 
men and women who sought to transform their prestige in one area of life 
{e.g-, the ministry, society, or the law) into the prerequisites of 
community representation. Since the end of World War II, but particularly 
since the 1950's, this pattern has been partially (though not entirely) 
replaced by a newer pattern in which civic leadership is vested in 
established voluntary associations which have a lay board, a profes- 
sional staff, and a modest budget. These groups, particularly the NAACP - 
and the Urban League, appear to be the principal actors in Negro civic 
affairs. They are the groups whose moves are most closely watched and 
whose actions are taken into account by other, similar groups elsewhere 
in the city. This new center of civic action can be described in terms 
of the rise of new leadership groups, the organization and bureaucratiza- 
tion of race relations, and the agenda of the race organizations. 


Rise of New Leadership Groups 


There has been an important shift in the occupational sources of 
Negro civic leaders, particularly those recruited to the offices of the 
principal Negro voluntary associations. The most obvious change has been 
the decline in the importance of many kinds of jobs as reservoirs of 
civic leadership. As Drake and Cayton noted, in the 1930's the Pullman 
car porter, the postal worker, the Red Cap, the clerical worker, and 
the skilled laborer were accorded relatively high status within the 
Negro community .+ These jobs represented a kind of affluence, prestige, 
stability, and literateness which were uncommon and hence valued commod- 
ities among Negroes in the depression years. The offices of the social 
and civic clubs drew heavily on these groups, although even then the 
pre-eminent position of Negro lawyers, doctors, and ministers was un- 
disputed. 


Today, the Negro lay civic leader is drawn almost exclusively from 
business and professional occupations. Early in the 1950's, a Negro 
postal worker was president of the Chicago NAACP; since then, the 


lst. Clair Drake and Horace Cayton, Black Metropolis (New York: 
Harcourt, Brace & Co., 1945), ch. 18, 19. On the relationship between 
social stratification and voluntary associations see Howard M. Brotz, 
"Social Stratification and the Political Order," Amer. J. of Sociology, 
LXIV (May, 1959), 571-8. 
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presidents have never been drawn from that or comparable sources. Negro 
representation on the board of the Urban League has similarly been given 
over almost entirely to business and professional men (and some of their 


_wives) plus Negro staff members of large local and international unions. 


The change in the occupational sources of Negro civic leadership 
in voluntary associations has had important consequences. In some cities, 
notably Chicago and Los Angeles, it has been related to a protracted and 
debilitating conflict within these associations. The sources of this 
conflict are difficult to specify with certainty. Clearly, however, the 
history of such groups as the Chicago NAACP since World War IT has been 
one of constant internecine strife, interrupted by brief periods of rela- 
tive calm. 


One aspect of this conflict has been the cheilenge to the middle- 
class leadership of businessmen, professional men, and some ministers 
posed by the rise of Negro labor leaders. This can easily be exaggerated, 
inasmuch as many Negro union officials are fully as conservative in their 
approach to race relations and organizational strategy as businessmen. 

The millenium in Negro leadership which was anticipated with the advent 

of Negroes into positions of power in the Americen labor movement has not 
materialized. In great part this is due to the fact that Negroes, like 
other groups, obtained office in established orgenizations and acquired 
with that office a set of constraints which organizational life imposed. 
Negro leaders of Negro locals were often (as in parts of the AFL) isolated 
from the centers of influence in the international or they were bound up 
with the internal politics of the union. On the other hand, Negroes 

who were staff members of unions often lacked an independent base of 

power within the international and (with the exception of a few militant 
Political Action Committee activists) functioned strictly within the labor 
bureaucracy. Thus, when the Chicago NAACP was split between moderates 

and militants, the business and professional men found numerous allies 
among Negro labor representatives. Still, a main source of cleavage among 
Negro civic leadership arose from the challenge of certain Negro labor 
groups. In Chicago these have come out of the United Auto Workers. 


lithe changes in the Negro community are suggested by the differences 
in the distribution of incomes between 1950 and 1956. The 1950 census 
estimated (on the basis of a 20 per cent sample) that there were, in all 
of Illinois, 365 Negro males with an income of $10,000 a year or more 
(as compared to 1800 WEL O white males). The Chicago Supplement to the 1956 
National Housing Inventory estimated (based on a sample of 5,500 dwelling 
units) that there were, in the city of Chicago, 5,897 Negro families with 
an income of $10,000 a year or more (as compared to 82,606 white families). 
Allowing for differences in sample and definition of income unit, the 
pe in the number of Negroes in the upper income levels is nonetheless 
ng. 
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In the five Chicago NAACP annual elections since 1955, there was 
a clear split between militant and moderate factions. In the election 
contest, the moderates usually had the support of most Negro business 
and professional men, most of the prestigious ministers, leaders of AFL 
unions, and (since 1957) the regular Democratic organization. The 
militants, on the other hand, could count on the support of the United 
Auto Workers locals, some ministers, intellectuals, remnants of the 
Socialist Party, and others. Other labor unions (such as the Packing- 
house Workers) vacillated. The early stages of this struggle were seen 
by many as the result of the efforts of some labor leaders te challenge 
the established leadership of the Negro middle class. The rise of 
ambitious Negro labor leaders was, of course, only one aspect of the 
controversy. Related to it were differences of opinion over goals and 
tactics as well as clashes of personalities. Despite these complexities, 
however, an important consequence of this factional warfare has been 
that labor leaders are now an important source of power in the electoral 
politics of the local NAACP, even though these leaders are often divided 
among themselves. 


In Detroit, where the UAW enjoys a predominant position in the 
labor movement and in the community, liberal labor leaders have been 
a source of stability rather than conflict. The Detroit NAACP has en- 
joyed a relative freedom from bitter factionalism and a stable leader- 
ship pattern. In cities where such unions are weaker or divided, such 
as Chicago or Los Angeles, a conflict has ensued between this wing of 
labor and more conservative Negro groups. 


The extent to which the established, middle-class Negro leadership 
of northern NAACP branches is threatened by either labor or other new 
leaders is problematical. But even those leaders who are not replaced 
by militants feel the pressures for increased involvement in community 
affairs and must respond, in some measures, to the economic and social 
goals of these new forces. The possibility of working exclusively in 
alliance with conservative groups has greatly diminished. Nonetheless, 
it is still too early to argue, as some observers have done, that "the 
old NAACP is dead and nothing will bring it back to life."“ Civic 
leadership, at least in the North, will remain for some time the province 
of these negroes with the resources (status, income, free time, etc.) 


lor. Paul Jacobs, "The Negro Workers Asserts His Rights," Reporter, 
July 23, 1959, pp. 16-21, and Will Chasan, "American Labor Attacks Its 

Own Segregation Problem," Reporter, May 1, 1958, pp. 27-30, amd New York - 
Times, Sept. 24, 1959, p. I. 
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necessary for such work. It is principally as a national organization 
that the NAACP is in danger of following rather than leading portions 
of the Negro community as a result of such Southern events as the boy- 
cotts and student sit-in movements. 


These changes in the sources of Negro civic leadership have tekan 
place simultaneously with a marked decrease in the number of whites 
within leadership positions of some Negro voluntary associations, 
especially the NAACP. From its inception through the 1930's, the NAACP 
locally and nationally had a large number--sometimes a majority--of white 
members. Today, the national board has shifted to a Negro majority 
(36 out of 48 members), and the local chapters have become overwhelmingly 
Negro. The once-predominant position of whites in the association 
nationally is symbolized today in the election of a white person to the 
office of national president; locally, the branch associations have very 
few whites in official positions. In Chicago, for example, the groups 
which have controlled the NAACP in the last three years have kept one 
white person (a housewife) on the executive committee as a showpiece. 
Whites have found themselves, in some cities, in the position of having 
the kind of "token" representation once accorded to Negroes. 


The whites which have remained in the NAACP have, in many cases, 
been both the most liberal and the least prestigious. Formerly, whites 
with considerable standing in the community were active in the NAACP 
(and by their activity, tended to dominate it); today, those who remain 
are often labor leaders and intellectuals who form part of the militant 
faction within the association. Those whites who remain have been 
identified as a source of radicalism in the Chicago branch and on oc- 
casion the dispute between militants and moderates has acquired the over- 
tones of a Negro-white conflict. Reasonable men of both races have 
deplored this, and efforts are always made by the white militants to 
recruit more vigorous Negro leaders to their cause in order to lessen 
the appearance of "white infiltration." 


The Organization of Race Relations 


The changes in the character of Negro civic associations cannot be 
ascribed simply to changes in the social structure of the community, 
however. At the same time there have been important shifts in the 
character of the organizations themselves. The NAACP in particular has 
been modified. The membership figures for NAACP branches in ten large 


lor. southern Negro criticisms of the NAACP in New York Times, 
April 17, 1960, and Louis E. Lomax, "The Negro Revolt Against ‘The 
Negro Leaders'," Harpers, June, 1960, pp. 41-8. 
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northern cities! reveals a fairly consistent pattern, with certain 
exceptions which can be accounted for on the basis of local circun- 
stances. In such cities as Chicago, Detroit, Los Angeles, and New 
York, for example, NAACP branches have gone through five distinct 
phases since the end of World War II. In the first period (1945-48), 
there was a general decline in membership from the wartime peaks. 

This was followed by a second period (1949) in which membership fell 
precipitously (as much as 1/2 to 2/3) as a result of an increase in 
the minimum dues from $1 to $2, effective that year. In the third 
period (1950-54), most branches slowly and painfully rebuilt their 
membership, although never to the previous levels. Then, in 1954, the 
U.S. Supreme Court decision provided an immense stimulus to membership 
campaigns, and in this fourth period (1954-56) membership figures 
increased sharply. Finally, from 1957 until the present, there was a 
general levelling-off of membership followed (in 1960) by signs of 
what may be a new decline as a result of national interest in the 
Southern sit-in movement and the successful fund-raising of CORE, the 
agency most closely identified with the sit-in strategy. Local condi- 
tions, of course, modify this general pattern somewhat. In Los Angeles, 
internecine warfare has prevented the branch from conducting any well- 
organized membership campaign, and enrollment has fallen drastically 
since 1956. In New York, despite the presence of about one million 
Negroes, the local branch, with generally weak leadership and to some 
extent overshadowed by the national headquarters located in the same 
city, had only 2,112 members as recently as 1954 and today has fewer 
than 10,000. 


These membership figures suggest, and interviews in the cities 
concerned confirm, that NAACP membership is more sensitive to national 
rather than to local conditions. The most important factors affecting 
membership have been the return to peacetime pursuits after the war, 
the increase in membership dues, and the diversion of Negro funds to 
the Southern sit-in movement (all of which reduced NAACP membership), 
and the Supreme Court desegregation decision (which increased membership). 
Although local leadership can and does affect these figures, the effect 
appears to be really significant only where there is a near collapse of 
that leadership and a real failure to organize a campaign. Otherwise, 
given at least a reasonable amount of cohesion, organization, and 
initiative, the local leadership can attract members seemingly irrespec- 
tive of whether that leadership is militant or moderate, radical or 
conservative, labor or business. 


lgaltimore, Boston, Chicago, Cleveland, Detroit, Los Angeles, 
Philadelphia, San Francisco and St. Louis. All figures are from the 
official records of the NAACP national headquarters in New York City. 
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Broadly speaking, the NAACP is an organization with a national 
"constituency" and a local "membership." Most members belong because 
of concern for the national, or the Southern, program of the associe- 
tion, and changes in the fortune of that program are a principal 
factor affecting membership levels. At the same time, these members 
join through local branches and become to some extent involved in the 
local conflicts over office and polciies which grip many of those 
branches. The NAACP is thus in an ambivalent position. As a result 
of certain favorable events nationally, the NAACP was able to improve 
its position. This naturally had as one consequence an improvement 
in the position of tthe local branches as well. But as the status of 
and membership in these units increased, problems arose. 


Formerly the NAACP was simply a “headquarters” organization 
which maintained a national staff to deal, principally through the 
courts and national lobbying, with issues affecting the Negro general- 
ly, but particularly in the South. The local chapters were often, 
in Philip Selznick's words, tax-collecting ynits intended only to 
provide the national office with resources.” The NAACP was frequently 
criticized by such men as Ralph Bunche and others for lacking a true 
"mass base" in the Negro community. With the dramatic victory of 
May, 1954, in the Supreme Court school desegration case, the appeal 
of the NAACP was enormously enhanced. Thousands of Negroes who had 
been unaware of, indifferent to, or suspicious of the NAACP were 
suddenly caught up in the popular enthusiasm for its cause. Member- 
ship figures in many large cities soared. The national office was un- 
doubtedly gratified, for it meant an opportunity to improve ate 
financial position and its relations with local communities.“ At the 
same time, however, this change created problems. The growth in size 
and resources of the local chapters since the 1949 low led local 
leaders to explore the possibility of developing a local civil rights 
program of greater significance than simply providing legal protection 
to harassed Negroes. 


The attempt to develop a local program has in some areas strength- 
ened the position of Negroes in community affairs but it has also 


lef. Philip Selznick, Leadership in Administration (Evanston: Row, 
Peterson Co., 1957), pp. 52-3. 


“Roughly one-half of each membership dues dollar is retained by 
the local chapter; the balance is sent, along with certain special 


monies such as the proceeds of Freedom Fund Dinners, to the national 
office. 
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created new sets of problems for the Negroes themselves. First, it 
has exposed some of the conflicts among ends and interests latent 
within the Negro community. These strains have frequently been in- 
tensified by the internal politics of the association. When leaders 
feel the need for local program development in order to maintain 

their positions within the organization, the conflict over office be- 
comes inextricably linked with the conflict over ends, and vice versa. 
It must be emphasized that disputes over local program do not usually 
affect the leader's standing with the rank and file. Mass participa- 
tion in the NAACP is so low that the average member is unaware of 
intra-organizational conflict. It has been argued that individuals 
typically join the NAACP because of its national, not its local, role. 
The conflict over the local role of the NAACP takes place almost en- 
tirely within a very small group of attentive activists. (This 
indicates that, for most purposes, the cleavages found in Negro civic 
affairs are cleavages within the middle classes, rather than cleavages 
between classes. Challenges to the middle-class Negro civic leader- 
ship, when they occur at all, usually occur from outside the NAACP-- 
as in the case of the, March on Washington Movement or the Southern 
student sit-in movement.) Internal conflict within the NAACP is often 
the result of tensions between what a moderate Negro officer thinks is 
appropriate action and what the militant activists in the organization 
demand of any incumbent of the office. Inasmuch as the NAACP elections 
i can be influenced by other formal groups (such as large churches, unions, 
2 or political parties), and since these large groups are usually more 

. conservative than the more militant Negroes and whites within the 
association, it often transpires that formal leadership is vested in 
moderate or conservative leaders while such of the volunteer labor is 
per*ormed by the militant activists. It is between these two groups 
thet conflict generally arises. (In cities such as Detroit, where the 
most powerful cutside groups--the labor unions--are not conservative, 
the. likelihood of this tension between formal officers and volunteer 
activists is reduced.) 


The second problem with local program development within NAACP 
branches is that it tends to bring local Negro leaders into conflict 
with city political and civic groups. Not only is the internal posi- 
tion of Negro leaders complicated by local program, but their external 
relations as well. Negro leaders, even conservative ones, whose or- 
ganizational pusition is linked in some measure with local program in 
addition to fund-raising for national programs, are brought into con- 
flict (sometimes against their desires) with city politicians over such 
matters as de facto school segregation, housing, and public safety. 
This conflict for a Negro businessman-civic leader has two important 
consequences: the Negro is required to play a role which is often at 
variance with his own conception of the proper function of civic leaders, 
and he is brought into “unpleasant” contact with men to whom he often 
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looks (in other spheres of his life) for rewards. Negro businessmen-- 
who are often vulnerable to reprisals from white business and political 
leaders through either economic and political sanctions or the with- 
holding of sought -after prestige and acknowledgement-- must deal with 
influential whites in what is often an adversary relationship. 


Theoretically, such problems in Negro civic leadership ought to 
be solved by @ "division of labor" between protest leaders (who would 
be both militant and reletively invulnerable to reprisals) and bargain- 
ing leaders (who would be moderate and prestigious).1 Each group would 
function through a separate organization with a distinct character. 
In fact, such a division rarely occurs in the Negro community in the 
North. This is particularly true with the new-found power of the 
NAACP to confer relatively high status on its leaders. Moderates as 
well as militants seek this status, and the character of the organiza- 
tion is thus determined, not by some rational allocation of functions 
to it, but by the outcome of this factional warfare. Thus, the 
political “style" of a Negro civic organization cannot be predicted in 
advance on the basis of its name only. Depending on the city, the 
NAACP may be moderate and the Urban League militant, or vice versa; 
or both may be moderate; or both may be relatively militant. 


The Bureaucratization of Race 


A rise in importance of the professional executives of Negro 

civic associations has occurred in some cities simultaneously with the 
chanzses im sociel structwe and organizational characteristics suggest- 
ed ebov:. The Trban League has always been a professionally-staffed 
orgri.cacvion in the major Acerican cities (it has 63 affiliated units), 
but ony ia a Tew cases avs it been able to expand its staff signifi- 
canilv. isuch expansion has, however, taken place in Chicago, where the 
annus]. Lidget has risen from $70,000 to over $200,000 in less than four 
years. The Creater New York Urban League is comparably large. These, 
however, tend to be the exceptions. In many cities, the Urban 
League is part of the Community Chest or similar unified fund drives, 
and receives its money by 2llotment from that city-wide organization 
on the strict understanding that it will not engage in indepeadent 

This »vlaces a limit on the budget of the League, 
reduces the extent to which increased prosperity in the Negro community 
will be r:fleeted in increased resources for the League, and places an 
important set of cunstraints on the freedom of action of the League 
staff. 


lon such a division of labor in the South, see H. D. Price, 


The Negro and Southern Politics (N.¥.: New York Univ. Press, 1957), 
00. 
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In Chicago, however, we can see some of the consequences of 
having developed a sizeable agency with a large professional staff 

to deal with a whole range of problems facing the Negro community-- 
industrial relations, community organization, housing, health, educa- 
tion, and welfare. There has been limited growth among other Urban 
League affiliates, and in a few cases (including Chicago), NAACP 
branches have been able to hire full-time executives. In addition, as 
the various associations gather larger resources and as they become 
more experienced in race relations, they tend to recruit better-trained, 
more sophisticated Negro executives. Older executives, who sometimes 
were either moderate in their political style or who were intemperate- 
ly militant and even radical, are being replaced by a younger group 

who are both militant and more skillful. Sometimes these changes are 
prompted by @ crisis within the organization itself. The Urban League, 
since it draws heavily upon the support of white businessmen who often 
look upon the League as a service agency for their industrial rela- 
tions departments, can permit staff aggressiveness only up to a certain 
point. A previous executive of the Chicago Urban League, for example, 
was fired and the League reorganized in 1955-56 because of charges that 
the executive was both too radical and a poor administrator. The 
League managed to hire a new executive who was 4 clearly superior 
administrator but who proved to be every bit as militant as the former 
one. [It is misleading to discount the League on the grounds that its 
"business backing" necessarily means a moderate and quiescent staff. 

It is more correct to say that white business supporters are usually 
either ignorant of many of the activities of the staff on race issues 
or relatively indifferent to such activities so long as they are 
carried out within a defined area of expectations. For example, a 
staff can press for FEPC legislation, even though many business support- 
ers of the organization oppose it, because (a) FEPC is not felt to be 

a threat of major proportions, (b) some such activity is essential if 
the organization is to attract Negro support, and (c) businessmen have 
learned to “expect" this kind of campaign. On the other hand, should 
the organization try to "plant" a Negro family in a white neighborhood, 
it would almost certainly be opposed by business supporters even though 
it posed no threat to the businesses themselves. Such organizational 
activity would be deemed “improper” (i.e., outside the area of expecta- 
tions) and might well upset the expectations other businessmen have as 
to the kinds of activities it is appropriate for League businessmen to 
support. 


The growth in professional staff in a Negro civic association has 
important implications. One of these, of course, has been that the 
agency acquires a new, or at least more compelling, set of maintenance 
needs. Large budgets, and hence intensive fund-raising campaigns, 
become not simply desirable but essential if the staff is to be sustained. 
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It is the staff which organizes and directs these campaigns, and its 
interest in the success of the campaign is fairly clear. Stated more 
formally, these civic associations must now be able to distribute 
tangible rewards (salaries) to participants as well continuing to 
distribute intangible rewards (prestige, publicity, a sense of purpose 
or mission). The task of accumulating and dispensing these incentives 
is not simple, and often conflicts appear among people receptive to 
different kinds of rewards. One such conflict, between moderate 
business, professional, and ministerial groups on one hand and certain 
labor and white groups on the other, has already been sketched. This 
cleavage might be restated as one between those who value the soli 
attributes of the association (which include conviviality, prestige, 
publicity, and access to important functions) and those who value its 
. purposive attributes (including ideology and the need for rapid 

‘ social change). 


High budget commitments mean that Negro civic associations are 
led into greater competition for scarce resources. This competition 
ee rarely becomes open conflict, and often is denied in principle and 
. muted in practice. The resources for which these groups compete 
is include issues and prestigious names as well as money. There is a 
: relative scarcity of all three. At present, some of the major ends 
“ being sought are largely undefined. The field of housing, for example, 
: has become of primary importance to most Negro groups in the North, 
but no real strategies or targets have been decided upon and, indeed, 
there is little agreement as to what constitutes the crucial elements 
of the issue. Inter-organization jurisdictional disputes, as well as 
intra-organizational end conflicts, are less frequent when the goals 
being sought are broad, general, and ill-defined. Securing presti- 
gious individuals is somewhat more competitive. There is remarkably 
little overlap between the boards and offices of the NAACP and the 
Urban League, particularly in those cities (such as Chicago) where there 
are real differences between the groups in ends and tactics. Thus, 
Negro civic groups (like all others) compete for money (which is always 
scarce), prestigious, status-conferring names (which are also scarce), 
and issues (which are not scarce, particularly so long as they are 
treated only in generalities). 


When the burdens of civic action are transferred to a professional 
executive, the lay leader (president, board chairman, etc.) is relieved 
of much that is onerous. A smoothly-functioning voluntary association, 
guided by professional, may thus make it somewhat easier to recruit 
lay leaders. (In fact, of course, professionalization often increases 
the work load of lay leaders inasmuch as the staff is usually anxious 
to promote an elaborate and vigorous committee system that makes heavy 
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demands on the time of those willing to serve. This committee system 
is the principal means, other than by simply having a4 near-monopoly on 
information, that the professional produces acceptance among his 
nominal superiors for the goals and tactics he selects.) One conse- 
quence of the shift in leadership initiative from the lay to the 
professional leader is that lay leaders tend to become more and more 
specialized by areas of competence. [In an older era, spokesmen whe 
conduct the "foreign affairs" of the Negro community (for example, 
ministers) played highly general leadership roles across a wide range 
of issues. To the extent action was initiated or alternatives blocked, 
these men did it. Today, lay leaders tend to be functional rather 
than general, reflecting both occupational background and the committee 
structure of voluntary associations. Different groups of Negro 
spokesmen are led to act on different issues by professional execu- 
tives. It thus becomes as difficult to speak of "power elite” or 
"power structure" among Negroes as it does to speak of the equivalent 
in the city as a whole. 


Groups such as the Chicago Urban League concede the necessity of 
coopting “representatives” of important elements in the community, but 
they have preferred to recruit individuals who would acquire a civic 
reputation as a result of their participation in League activities. 
The League has reduced the co-optation of individuals already endowed 
with prestige as a "civic leader” who simply bring to the organization 
their name for whatever symbolic value it may have as a source of 
legitimacy. In part this de-emphasis of the “big names" reflects the 
high budget levels of the League and the necessity of an active and 
dedicated fund-raising board of directors. Board membership in the 
League can confer relatively little status on a man who already 
possesses a great deal from other fields of endeaver, and as a result, 
the rewards of office may not be high enough to induce a strong 
effort at fund-raising; on the other hand, for a young person who has 
yet to make his mark in his chosen profession, League office may be 
sufficiently attractive to induce a considerable outpouring of 
energy. Of equal or greater importance is the fact that younger, 
less experienced civic leaders can more easily be "educated" by the 
staff into what it deems a correct understanding of goals and tactics. 
In a sense, recruiting relatively unknown men by offering them the 
rewards of prestige and recognition is a way by which the staff can 
control its own beard. 


lef. Ernest A. T. Barth and Baha Abu-Latan, “Power Structure 
and the Negro Sub-Commnity," American Sociological Review, XXIV 
(February, 1959), 69-76. For a general argument that "power" find- 
ings tend to be an artifact of method, see Nelson Polsby, “Three 
Problems in the Analysis of Community Power," American Sociolgical 
Review, XXIV (December, 1959), 796-803. 
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A final implication of the steady professionalization of race is 
the altered character of co-operation between Negro and white associa- 
tions. Northern cities very greatly in the extent of active collabora- 
tion between whites and Negroes in civil rights issues. There has 
clearly been more in Detroit and New York, for example, than in 
Chicago. Many reasons, not all of which are fully understood, 
account for this. One of the most important, it seems, is the degree 
to which powerful organizations exist in the community which have, 
for a variety of reasons, a commitment to liberal goais. In the case 
of New York, this would include the many sizable Jewish voluntary 
associations; in Detroit, the CIO would be significant. Further, 
white-Negro co-operation seems to reflect past successes. Nothing 
improves civic collaboration as much as legislative victories, the 
credit for which can be broadly shared. Victories are few in Chicago 
and Illinois; liberal organizations are neither numerous nor powerful; 
and co-ordination, as a result, has been poor. 


In Chicago, the increased professionalization of race relations 
agencies has improved somewhat the extent of Negro-white co-opera- 
tion in this area. Voluntary associations are more and more being 
operated by professional executives who often have more in common with 
each other than they do with their respective lay constituencies. 
They share a more or less common background of educational and pro- 
fessional experience and, although they are under strong constraints 
as operative heads of the associations they must maintain, there is a 
generally free interchange among them which is only disrupted when 
the matters at issue strike at the identity and autonomy of a co- 
operating agency. 


The two major Negro civic organizations in Chicago, the NAACP 
and the Urban League, have undergone a significant transformation 
since World War II. In the first period, there were active as leaders 
of these associations more or less militant lay officers assisted 
(or guided or prodded) by small staffs composed, in remarkable degree, 
of individuals who were personally independent, unco-operative, milit- 
ant, and unpredictable. In the second period, beginning about 1956, 
both agencies acquired staffs which, while still militant, were more 
likely to work in less spectacular and more predictable ways and 
co-operate with other groups. It is these leaders of the "second 
generation” who have established far better working alliances with 
white liberal organizations. 


It is tempting to formulate a theory to account for this shift. 
One might say that as a reform group--such as the NAACP--grows in 
size and prosperity, and as it becomes more secure as the unchallenged 
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protest agency, its maintenance needs are altered. In the earlier 

period, the organization is both small and relatively insecure, and 

its maintenance requires primarily the assertion of its own identity. 
‘ It fights off challenges from rival protest groups. It feels threat- 
: ened by better-staffed agencies. It recruits staff willing to accept 
little pay and the necessity for vigorous and attention-getting action. 
In the later period, its identity is clear and its jurisdiction, al- 
though vague, is not questioned. It can also afford to hire execu- 
tives who demand better pay for their services. It can afford the 
luxury of co-operative endeavors in which the agency's reputation and 
the possible pay-offs from civic success can be shared in some measure 
with other groups. The difficulty with such theorizing, of course, 
is that we are offering post factum explanations for one case (Chicago) 
and we are ignoring the changes in the character of the lay leadership 
of the agency and the consequences of this change for intra-organiza- 
tional politics. 


The Agenda of Race Organizations 


Negroes wield relatively little influence on the course of civic 
affairs in Chicago. Few of their proposals (FEPC and fair housing 
laws, for example) become public policy. Only occasionally are they 
able to block the proposals of others. (Urban renewal and redevelop- 
ment has proceeded in Hyde Park-Kenwood and elsewhere even though 
Negro interests were affected and some Negroes protested. Negro lead- 
ers were able to delay the building of a branch of the county hospital 
by raising the question of segregation in a manner that gave pause to 
whites who had not been aware that this was an issue.) Negroes are 
important, but usually only in the sense that they are a large body 
of people whom others must take into account in making decisions. 
Negroes “influence” public affairs more by their presence than by the 
activity of their leaders. 


Of the seventeen issues examined in Chicago, the problem was 
raised or the issue created by whites and white groups acting on be- 
half of Negroes in three cases, by both Negroes and whites in seven 
cases, and by Negroes alone in seven cases. In nine cases, little or 
nothing resulted--i.e., Negro demands did not affect public policy or 
private actions. In four cases, minor changes were noted--the Mayor 
was interested in problems of private hospital discriminations, 
there was a slight improvement in police protection for Negro areas, 
there was a slight lessening in police maltreatment of Negroes, and 
relocation procedures in urban renewal were improved. In four other 
cases there was a clear impact on public policy--a shakeup occurred in 
a district police station in order to intensify narcotics investigation, 
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a new vocational school was constructed, the building of a county hos- 
pital branch was delayed significantly, and some Negroes were hired 
at a downtown bank. 


Several asnects of these limited successes are of interest. 
First, the ends successfully sought for the most part rested on de- 
mands for public services or minimal standards of justice that are 
difficult for whites to deny or reject (at least publicly). They 
seemed to be demands for things that any citizen was entitled to as 
a matter of principle. They were, compared to demands for equal 
opportunities in housing and employment, relatively uncontroversial 
and easy to justify, although not easy to obtain. Second, they were 
demands which in most cases involved only the Negro community and not 
the city as a whole. Relatively few whites would be affected by the 
: attainment of such ends. In the case where wuites were significantly 
implicated--the demand for Negro employees at large white banks and 
the placement of Negro physicians in white hospitals--the greatest 
effort was required. In the first case, a picket line was organized 
over a period of many days. In the second case, a sustained effort 
e has thus far produced only an interest and some action on the part of 
: the Mayor. Finally, most of the issues which made some progress were 
not part of the agenda of the existing volunta.‘y associations. 


In the instances in which relatively drametic and clear progress 
was registered by Negroes--the police district scandal, bank picket- 
ing, the new vovational school, and private hospitel discrimination-- 
the effective agents of change were ad hoc groups, individuals, or 
city commissions. Although neither the NAACP aor the Urban League was 
indifferent to these matters, for a variety of reasons they tended to 
stay out of them. In two cases (police scandal and bank picketing) the 
issue seemed to be in the hands of people of uncertain reputation, 
of lower-class backgrounds, or of dubious motives. In other cases the 
voluntary associations were divided as to ends or tactics, and hence 
prevented from acting vigorously. 


It has been frequently observed that established Negro civic 
organizations in the North lack the capacity for mass involvement. 
Almost no on-going Negro voluntary association is capeble sf, or in- 
clined to, protect tactics which require sustained mass acticn 
(picketing, boycotts, voting reprisals, demorsitrations, etc. )t 
Fundamentally, this incapacity and disinclinetion reflect the class and 
status position of Negro civic leaders in these associations. The 
Negro middle class, like any middle-class groun anxious to maintain 
Status distinctions, has little taste or talent for mass leadership. 


lor. Herbert Garfinkel, When Negroes March (Glencoe: The Free 
Press, 1959), ch. 6 and Epilogue, and Louis E. Lomax, op.cit. 
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Further, many individual civic leaders are personally vulnerable, or 
think themselves vulnerable, to reprisals from whites (or other 
Negroes) who are threatened by any serious protest activity. When 

an organization acquires a professional staff, it acquires individuals 
who have a direct interest in avoiding action that will divide the 
organization or place it under duress. It acquires people who suffer 
from all the limitations (education, articulateness, and social 
conservatism) that separate middle-class leaders from the lower-class 
led. Thus, when Negro "sit-in" campaigns began in Southern lunch © 
counters, sympathy moves in the North were conducted for the most part 
by students (and mostly by white students). Northern Negro organiza- 
tion, such as the Chicago NAACP, could with great effort place a token 
picket line around one store once a week, in which the picket-line 
members were often Negroes serving an uncomfortable two-hour duty of 
a largely symbolic sort. Further these northern boycott efforts were 
generally unsuccessful. Negroes in Harlem and Brownsville continued 
to patronize the stores. 


The issues placed on the civic agenda by the middle-class volun- 
tary associations may very likely be issues which (a) are general and 
wide-reaching in nature, (b) place a high value on the expertise and 
special knowledge of 4 professional staff, and (c) represent demands 
made on behalf of middle-class Negroes (for the right to buy homes 
outside the Negro ghetto, for example). Another range of issues will 
be thrust to the foreground by the demonstrations and outbursts of 
rank-and-file Negroes, led either by genuinely disinterested and self- 
less men or by those who seek to exploit race issues for their own 
advantage (or, what is more likely, by men who are a curious amalgam 
of the selfless and the self-seeking). When this happens, the es- 
tablished voluntary associations tend first to retreat from the 
issue, then offer tentative and sometimes reluctant support. This has 
been the case with the Negro "mothers’ strike” against a public 
school and the issue of hiring Negro liquor salesmen in Harlem and 
with the bank picketing and vice scandal issues in Chicago. 


The importance of this lies in the possibility that the emerging 
center of gravity in Negro civic life--the established voluntary 
association-- may be pursuing ends which neither reflect the direct 
and tangible interests of Negroes nor represent the areas of most 
likely success. Other areas, of less interest to the voluntary 
associations, may engage the attention and activity of Negroes and 
constitute the most vulnerable points in the defense of the larger 
community. The "agenda" of the voluntary associations may well be 
significantly different from the agenda of the Negro community. 
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Voluntary associations, professionally staffed and attracting 
middle-class leaders interested in local programs, seek the broadest 
goals; fair employment and fair housing legislation, school redistrict- 
ing to end "de facto" segregation, and so forth. A mass response 

. seems to be elicited more frequently by issues which are narrow in 

‘ scope and immediate in their possible rewards: improving standards at 

ji a school in Harlem, picketing a bank for jobs, protesting vice condi- 
tions in a@ neighborhood, etc. 


CITY INFLUENCE ON NEGRO CIVIC LIFE 


The pattern and style of Negro civic leadership varies from city 
to city. Many of these differences can be accounted for by factors 
internal to the Negro community--the abundance or scarcity of re- 
sources, the level of Negro business, the quality of the Negro press, 
etc. A full explanation must, in addition, consider the impact of 
the city as a whole on Negro life. Civic leadership can be viewed, in 
part, as a set of “learned responses" which individuals and groups 
acquire from their experiences in the city. As ethnic groups emerge 
into a state of self-conscious activity and individuals seek to 
capture the leadership of these groups, the nature of that leader- 
ship will be significantly conditioned by the character of civic life 
in the total community. Social structure and organizational maintenance 
can account for much of the civic leadership of a sub-community, 
but it can be argued that the city itself is an important teacher. 

The final point which this paper attempts to make is that as Negro 
civic life becomes more organized and more middle-class, it also ac- 
quires certain modes of behavior from its environment. The city 
influences the pattern of civic life among its constitutent sub- 
communities by the avenues of upward mobility it provides and v' the 
intermediate civic organizations it contains. 


Mobility Paths 


The role of the Negro middle-class as the predominant influence 
in Negro civic organizations is important but complex. In Chicago, 
business and professional groups have been associated principally with 
& moderate political style and a preference for bargaining rather than 
protest as the proper civic strategy. In los Angeles, on the other 
hand, Negro lawyers and other professional groups have led the more 
militant wing of the NAACP while some labor leaders have been placed 
on the defensive as the more or less moderate faction. The difference 
among large cities in this respect seems to be in part a functien of 
differences in the political and civic organization of the cities as 
awhole. In Chicago, the political life of the city is highly organized 
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by a strong machine which defends, in great part, the racial status 
quo at the same time it is providing opportunities for (and thus 
constraints on) young lawyers and others with ambition. The up- 
wardly-mobile young lawyer, who in so many communities provides, 
out of his ambition, the stimulus for social change is, in Chicago, 
quickly co-opted into politics or is deflected into conservative 
law partnerships. In Los Angeles, where politics is more open and 
less organized, where Negroes have been by and large denied access 
to elective office, and where there is not the patronage that could 
provide for the appointment of a significant number of Negroes to 
positions of a political nature (and hence with political con- 
straints), there is more incentive and opportunity for Negro pro- 
fessionals to attack the status quo and associate themselves with 
such movements as the Democratic Minority Conference in its 
campaign to secure more Negro representation_in politics and the 
favorable resolution of certain race issues. 


The attempt to attain some goal in the affairs of the city 
usually involves the effort to anticipate and prevent organized 
criticism from developing. The more groups whose presumed rep- 
resentatives or spokesmen can be reached and persuaded not to 
object (either by convincing them of the merits of the proposal, 
disarming them by giving them a part in its advocacy, or employing 
rewards and sanctions), the greater the likelihood of success. 
Opposition must be neutralized in advance by legitimizing the pro- 
posal through the public display of a committee of leading citizens 
who are "representative" of a "cross-section" of the community. 


Various large cities can be distinguished by the kind of 
"representatives" to be found involved in the course of important 
civic issues. In some cities, such as Chicago, the Negro representa- 
tive involved in an issue will usually demand very little in terms of 
substantive changes in the proposal itself as a condition of his 
defending it publicly. The rewards of civic leadership do not come 
primarily from modifying policies; rather, they come from earning 
prestige, holding office, or improving one's career or business. 


lthere were, in mid-1959, about 38 Negro lawyers holding patronage 
positions in various levels of government in Chicago. In an earlier 
study, it was estimated that over half of the 225 Negro lawyers in 
Chicago were active in some aspect of politics--holding offices or jobs, 
serving as precinct captains, running as a candidate, or obtaining 
Clients and references from political sources. See William Henri Hale, 
"The Career Development of the Negro Lawyer in Chicago," (unpublished 
ae dissertation, Dept. of Sociology, University of Chicago, 1949), 
Pp. 7 e 


2 
ad 
4 
: 


WILSON 
NEGRO LEADERS 


3 Public appointive positions are held primarily by this kind of person 

: in Chicago for several reasons, the most important of which is the 
fact that such positions are controlled by a powerful and secure 
political organization which can recognize men on its own terms 
(i.e., select appointees on the basis of party regularity, insist 
that the appointee support the party leadership, etc.). 


Where the political party is less powerful and less secure — 
(i.e., where, as in New York, defeat is a real possibility and the 
party leadership itself is divided or weak, the political leaders 
endeavor to attract the kind of men to appointive position who can 
make up for the shortcomings of the party by bringing to the ad- 
ministration their own prestige, followings, or personal stature. 
To attract these men, however, the price is higher. Some deference 
: must be paid to the demands such individuals make for modifications 
: of public policy. Such prestige as these men have derives usually 
: from their position in voluntary associations or in other realms of 
public life. This prestige must be sustained by civic "“accomplish- 
ments" or at least the appearance of accomplishments, and this in turn 
can only come from attempting to influence public policies and civic 
issues. 


These men who are issue-conscious are playing to a different 
"audience" than less issue-conscious leaders. The standing of the 
former in their audience depends in part on how well they measure up 
to the expectations of that group. The audience rewards its members 
by conferring prestige upon them. The groups and organizations to 
which men turn in order to acquire that prestige differ from city to 
city. Thus, another important distinction between communities is in 
the character of the principal status-conferring organizations. 


Organizational Posture 


The principal organizations in which Negroes participate in north- 
ern cities vary in character and thus in the kinds of behavior they 
reward. One difference between New York and Chicago, for example, 
lies in the extent to which there are in the former city a greater 
number of organizations which reward outspoken, militant behavior on 
the part of Negro civic leaders. In the latter city, there are very 
few such groups in which membership is both highly attractive and also 
requires a certain civic vigor on behalf of Negro causes. The 
"posture" of the most prestigious Negro-oriented organizations in New 
York is more militant than that of similar organizations in Chicago, 
and hence militancy acquires more prestige in the former than the 
latter city. This difference can be seen in two areas: (a) the 
presence, in New York, of the national headquarters of the major 
Negro-oriented organizations, and (b) the presence in New York of 
more liberal organizations which are "intermediate" between the white 
and Negro communities. 
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The two major Negro-oriented voluntary associations in the field 
of race relations (the NAACP and the Urban League) are headed by 
national boards of directors (or trustees) which draw heavily upon 
whites living in and around New York City. Of the 48 members of the 
NAACP national board of directors, 12 are white. Of these, 8 live in 
New York City and three others come from nearby eastern cities. 

(of the 36 Negroes on the board, by contrast, only 6 come from New 
York City and 11 others from nearby eastern cities.) On the national 
board of trustees of the Urban League, 21 of the 25 whites live in 
New York City (but only 5 of the 14 Negroes). ‘The national boards 
of other comparable organizations with Negro members similarly draw 
heavily on white liberals from New York. The NAACP and the Urban 
League include among their white members two Roosevelts, a Lehman, 

a Rockefeller, and other distinguished personalities. Most Negroes 
interviewed agreed that these names were a powerful lure and that 
membership on such boards was eagerly sought by many. The opportun- 
ity to associate with some of the best-known names in the country 
fascinates many, and the prestige which can be conferred on 4 
militant and outspoken Negro leader who earns membership cannot be 
lightly dismissed, even by his Negro opponents. New York, uniquely 
the “headquarters city" of American civic life, acts as a magnet 

for local leaders in various cities who aspire to move up from local 
agencies to national board membership and as a source of status for 
aspiring leaders in New York itself. It "siphons off" local leaders 
from their local agencies. In recent years, the pressure on such 
groups as the NAACP to become more “representative” has in great 
part been a product of the desire of Negro leaders who lived far from 
New York to increase their representation on the national board. 


In addition, the quality of Negro (or any minority-group) civic 
leadership may be sharply conditioned by the nature of the 
"intermediate organizations" which exist in a given city. They are 
intermediate in the sense of standing between purely Negro organiza- 
tions (the NAACP, social clubs, business and professional associations ) 
and mainly white organizations (business, professional, and civic 
groups). These intermediate groups have some stake in recruiting 
both Negroes and whites, either because of their goals (e.g., inter- 
racial or brotherhood organizations) or their constituencies (e.g., 
@ political party or labor union). They are, in a sense, the trans- 
mission belt which links the white and Negro communities and which 
serve several important functions: they are a principal source of 
Negro-white contacts, they distribute rewards for civic activity and 
leadership, and they provide a training ground for the acquisition 
of leadership skills. The character of Negro civic life in any city 
will be in part the product of these intermediate organizations, and 
the latter will in turn vary from community to community. 
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The principal intermediate organizations are usually labor 
unions, political parties, and civic associations. Different kinds 
of such groupings provide different kinds of contacts, rewards, 
and skills. Negro-white contacts in New York, for example, differ 
markedly from those in Chicago. More Negroes, and more Negroes of 
higher stature in the Negro community, seem to be found in white 
voluntary associations in New York than in Chicago. There is, in 
the former city, a range of associations (both national and local) 
which provide opportunities for interracial contacts. Many of these 
are devoted to civil rights ends; some are not. In New York, many 
(if not most) of these groups are led and financed by Jews. They 
include committees for eliminating discrimination in housing, 
groups dedicated to challenging Tammany political power, and others. 
In Detroit, these intermediate groups come principally from labor 
(the UAW and other unions). The interracial contacts created by 
New York Jewish voluntary associations and Detroit labor unions 
cannot be matched in many other large cities. In Chicago and Los 
Angeles, there seem to be fewer such organizations and correspond- 
ingly fewer contacts. 


But these intermediate groups are not limited to providing 
contacts. They also reward certain kinds of civic enterprise. A 
decided measure of liberalism and militancy on a whole range of 
issues is found in these groups, and those who wish to make a name 
for themselves can only do so by fulfilling certain expectations. 
These organizations, many of them national in scope and drawing on 
prestigious people in the white world, can confer considerable status 
on those active in them. To become eligible for these rewards, a 
Negro must display the proper qualities of intelligence, initiative, 
liberalism, and respectability. By attracting and rewarding would-be 
Negro civic leaders, then, these intermediate groups can impart a 
certain amount of vigor and restlessness to the Negro community itself. 
In Chicago, by contrast, the intermediate groups are of a different 
character. There are few such organizations that can or will reward 
militancy or liberalism but many (such as the entrenched political 
organization, conservative unions, and white business groups) which 
will reward moderation and conservatism.~ The kinds of rewards avail- 
able to Negro leaders in a city define what is considered appropriate 
civic activity; in Chicago, it is appropriate to be regarded as non- 
controversial and safe. This is the path to success in politics, 
white business groups, and welfare associations. 


lon the different styles of politics created by the differing 
political systems of two cities (New York and Chicago), see my article, 
"Two Negro Politicians: An Interpretation," Midwest Journal of 
Political Science (forthcoming). 
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Finally, intermediate groups transmit a set of leadership skills 
to minority-group members. Negroes and others are "socialized" into 
the proper forms of civic activity. These skills include a familiar- 
ity with the conventional strategies of civic enterprise, the sources 
of funds and energy upon which organizations can draw, the points of 
access to public and private officials, the tactics of fund raising, 
the appropriate style of public utterances and press releases, etc. 
These are all part of the received wisdom of voluntary associations, 
but the particular contents may well vary from city to city. In some 
communities, for example, it is usual to attack the politicians 
openly; in others, criticism is muted. In some cities, leaders 
believe there is a “contact man" or "key figure" through whom in- 
terested groups must work to reach the Mayor; in others, no one be- 
lieves that there is an easily-discernible point of access. How 
any civic leader behaves in a given case is, of course, the product 
of many factors--goals, organizational constraints, and institutional 
structure. I would suggest that some aspects of this behavior are 
not imposed, but learned. Negroes learn the structure and function 
of voluntary association work from the precedents of the intermediate 
organizations in which they have had experience. 


Thus, the skills or rules of civic life which are imparted by 
precept and example are not simply techniques but also constraints. 
Negro ends may be in conflict with white ends in a certain area, but 
this conflict may be altered or reduced or exacerbated by the rules 
which govern middle-class civic life generally. For example, it is 
believed to be necessary to recruit the "right people" (i.e., 
prestigious men) who have a certain level of education or at least a 
certain style of life to the board of directors of any respectable 
association. A good public image and a reputation for respectability 
and reliability ought to be preserved. Dissension ovght to be avoided. 
Favorable newspaper publicity is important. Often these considera- 
tions are demonstrably important to the attainment of some goal in 
civic life, but there are very likely many cases in which such con- 
siderations given action automatically because they represent “the 
way things ought to be done. "+ 


lon voluntary associations as both a training for leadership 
and a source of control over that leadership, see Alexis de Tocqueville, 
Democracy in America, trans. Phillips Bradley (New York: A. Knopf, 
1951), esp. 11, 1lo. 
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The basic cleavage in the attitudes of Negro toward "Negro 
leadership" arises from differing, and to some extent conflicting, 
definitions of the nature of leadership itself. This is most often 
expressed in the statement that there is a difference between "Negro 
leaders" and “leaders of Negroes." The former are Negroes co-opted 
or recognized by whites as leaders and placed in positions or given 
offices as the representative of, or spokesman for the Negro community. 
The latter are Negroes who actually have a following among the Negro 
rank-and-file, whether or not they hold public positions. It has 
been a perennial theme of self-criticism among Negroes that most 
reputed leaders, including the officials of the NAACP and the Urban 
League as well as many others, are Negro leaders without a Negro 
following. Many feel strongly that these men or organizations should 
be replaced by leaders who do have that following. 


If, by leaders, one refers to individuals who set goals for 
others (either by suggesting or blocking alternatives), then Negroes 
"recognized" by whites as "Negro leaders” can act in a leadership 
capacity even without a following. Whites may defer to strenuous 
Negro objections to some proposal even though such objections are 
raised by a Negro who lacks a personal following in the community. 
Indeed, this is a typical rather than an unusual case. To the extent 
that any Negro influences public policy, it is often a "Negro leader" 
rather than a "leader of Negroes." 


The Negroes who have a personal following are, in most cases, 
either ministers, union leaders, or politicians. These men, if any- 
body, attract and hold the personal allegiance of men and women who 
are, theoretically at least, free to give or withhold that support 
and thus make or break the leader. It is significant that these men 
are rarely given prominent positions in the community as a whole. - 

Few such leaders of Negroes are found on public commissions or agencies 
or on the boards of important, city-wide organizations and voluntary 
associations. In most large northern cities (and certainly in Chicago 
and New York), Negroes brought into such groups are more likely to be 
lawyers, businessmen, or doctors. Ministers are somewhat more in 
evidence than either politicians or labor union officials, but they 
are still found in far fewer numbers than their presumed influence 
within the Negro community itself would suggest. 


The reasons for this are, of course, not hard to find. Influential 
whites who have themselves become civic leaders out of & background 
of success in business or law seek to co-opt Negro representatives 
(when they feel such co-optation is necessary) who are similar to them 
in background, training and experience. A Negro minister is often seen 
as @ rather exotic figure from an unfamiliar background whose reactions 
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are uncertain; & labor union leader must bear the stigma of unionism 
(and thus possibly radicalism) as well as his badge of color. 
Further, organizations seek to co-opt leaders with special knowledge 
of, or at least reasonable familiarity with, the substantive issues 
at hand. Men with such knowledge are more likely to be lawyers, 

real estate brokers, insurance agents, or businessmen than ministers, 
politicians, or union leaders. Finally, Negro politicians are often 
excluded for the same reason other politicians are: in order to 

"keep politics out" of the issue. 


As the Negro continues to enter into the institutional life 
of his city and as his own community becomes further diversified 
and organized, it will become increasingly unlikely that the Negro 
community will be represented by “leaders of Negroes." The processes 
of bureaucratization and organization now at work are essentially 
similar to those processes which affected other groups (Jews, the 
labor movement, business groups) many years ago. It will never be 
impossible for civic life to be powerfully affected by a "great 
leader" who suddenly arises (and particularly so as long as there 
continue to exist gross injustices of the kind which can be remedied 
by mass action under inspirational leadership), but it will become 
more and more improbable. Successes in civic activity heighten the 
level of expectations and hence stimulate more activity, but at the 
same time they reduce the opportunity for the leader of men and 
increase the scope of activity for the representative of men. 
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Perhaps the American antitrust story may best be characterized as an inter- 
weaving of two grand themes. The first of these is capsulized in George Stocking's 
paraphrase of Pope's poem: 

Monopoly is a monster of such frightful mien 
That to be hated needs but to be seen. 

But seen too oft, familiar with her face, 

We first endure, then pity, then embrace. 


This, then, is the empirical theme, and it consists of facts: the fact of 
giant firms, of the increasing prevalence of monopoly, oligopoly, and imperfect markets 
-- and all these despite hearty periodic rededication to the Sherman Act and its prin- 
ciples. For many thoughtful scholars, great corporate power is necessary, inevitable, 
ineradicable, and perhaps even desirable. A. A. Berle, one of the most persuasive 
spokesmen for this view, concludes that ". . .until a combination of technique and or- 
ganization can be invented permitting individuals to do the job (of producing the com- 
plex consumer goods demanded by modern society), we are bound to make the best we can 
out of the situation. To my mind most of the results are rather surprisingly good." 


In a recent study prepared for the Joint Economic Committee, Theodore Kreps 
succinctly stated the second theme: "Historically antitrust policy, like a gnarled oak 
subjected to unsystematic pruning by weather, animals, and man, yee grown irregularly, 
inconsistently, from various origins and in several directions." 


This illumines the theoretical theme. Its motif is confusion, uncertainty, 
and indecision; it embraces sharply contrasting views about "what is" and "what ought 
to be" within all disciplines claiming jurisdiction over the antitrust arena. Judicial 
vacillation between per se prohibitions and extensive market behavior analysis (in a 
word, between strict enforcement and the "rule of reason") confirms and reflects theoret- 
ical economic dispute about the nature and consequences of monopolistic competition. 
Both orientations, in turn, mirror pervasive theoretical arguments about the role and 
relative weight to be assigned such basic social values as freedom, equality, efficien- 
cy, and power distribution within an urban, industrial democracy. 


Both the "fact" of corporate revolution and the theoretical response which 
Inows not what to make of that fact have had an obvious impact on American constitution-. 
al development. So, too, have both obscured and made difficult attempts to measure the 
course of that development. The instruments of constitutional design -- legislators, 
administrators, and judges -- have found it imperative to recognize (at least sub 
Silentio) the "fact", but in seeking for ways to legitimate and control it, they have 
been bounded and frustrated by the verplexities and uncertainties of current social 
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theory. If, then, proliferating organizational power may properly be viewed as the dom- 
jnant economic fact of our time, and if the economic arrangements of society can be said 
to be the paramount concern of an industrialized nation, then failure to develop a reas- 
onably coherent theory of public affairs both to describe and to prescribe for that fact 
points to a constitutional crisis of considerable magnitude. Herein lies both the pi- 
quancy and the gravity of current efforts to assess the impact of the antitrust idea on 
patterns of constitutional growth. 


It will be the central thesis of this paper that interpretation and applica- 
tion of antitrust policy have affirmed the legitimacy of largescale corporate organization, 
the "fact" of bigness, and consequently have rejected as hopelessly outmoded the classi- 
cal notion of free, competitive markets; that this, in turn, has required and has pro- 
duced a recasting of the constitutional ideas of individual liberty and of the proper re- 
lationship between economic man and the State; and, finally, that only recently have the 
Courts begun positively to shape a constitutional position from which to challenge the 
consequences of monopoly. The root of this emerging position appears to be a growing 
concern for equality rather than for liberty, and its ultimate implication may well be a 
"constitutionalization" of the major centers of economic power. 


A subsidiary theme interpenetrating and connecting all of these propositions 
is the largely unexplored relationship between antitrust policy and general social theory4 
When reliance upon the idea of utility gives way to faith in a scientific concept of or- | 
ganization, the constitutional response which we make to the facts of economic life must 
inevitably be affected. 


Each of these propositions and the doctrinal thread which relates them de- _ 
serves greater elaboration than can be attempted in a bricf paper. But perhaps the rough 
sketch and the broader canvas will reveal with greater clarity some of the causes of con-. 
ceptual confusion in the antitrust area. 


I. 


What have been the patterns of antitrust action in the postwar period? 
From out of the welter of learned comment, politically motivated manifestos, ambiguities 
of official doctrine, can a general thrust and dominant demand of policy be identified? 
Has there been, as alleged, a confirmation of bigness and a more permissive attitude 
toward heretofore suspect practices? 


Answers to these and related queries seem to depend upon the authority one 
chooses to read. George Stocking concludes "that cultural environment -- the economic 
end social milieu -- determine the attitudes of the Courts in antitrust decisions; and 
that economists who, like judges, have responded to the same influences, have afforded 
in the concept of workable competition a logical basis for a lax administration of the 
Sherman Act."2 Moro vehemently, Adams and Gray see ". . . a gradual but unmistakable 
retreat from the traditional antimonopoly policy which for over three hundred years has 
prevailed in the Anglo-Saxon community toward an ambiguous and somewhat apologetic ac 
ceptance of monopoly as a necessary, even desirable, form of economic organization." 
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On the other hand, Robert Solo in a recent article for The Antitrust Bulle- 
tin asserts that "After acting for nearly a century as he prime guardian of status and 
barrier to social intervention, since the early 1940s the Court has become .. . the 
harbinger of basic reform."‘ This is so because the Court regards government as "no 
longer merely defensive and protective. It is positive and creative." Hence, the "new 
role of the Court" provides a "positive and creative government . .. the freedom to 
shoose and plan."® Finally, Fainsod,Gordon and Palamountain, in their admirable text 
underscore what appears to be a general belief in the "new" Sherman Act. "Beginning in 
the late 1930s," they assert, "antitrust activity was revived as the cardinal feature of 
American public policy toward the bulk of industry. Except for the war years, this re- 
vival has continued down to the present day. It has been marked by broader judiciai in-. 
terpretation of the Shogman Act, more ample Congressional apport, and more vigorous execu- 
tive enforcement. . ." 


What evidence is offered in support of each of these polar interpretations, 
one of which we might label as affirmative, the other critical? Those who find new 
vitality and doctrinal strength in postwar antitrust policy point mainly to the work of 
the Courts. Negatively, judicial restraint is said to have softened or climinated many 
of the Constitutional limitations previously functioning as barriers to economic regula- | 
tion. Thus, a more liberal interpretation of the commerce and welfare clauses facili- 
tates expanded and more effective Federal control, while judicial restrictions on the 
scope of substantive due process liberate both state and national governments from the 
narrow gospel of private property. Positively, a number of landmark decisions constru- 
ing the major antitrust statutes during the past two decades are hailed as salutary and 
strengthening innovations. The Alcoa ruling,~~ for example, is seen as a partial aband- 
onment, or at least_a significant modification, of the "rule of reason," as a rejection 
of the U. S. Steel! doctrine that unexercised monopoly power is no offense, and as a 
denial of the defenses of "innocent intent" and "efficient performance." The Gement,12 
Paramount,-” and American Tobacco’4 decisions have supposedly mitigated the evidentiary 
problems of enforcement agencies by affirming the concept of "conscious parallel action," 
while the four major divorcement orders of the postwar period (Pullman, Paramount, United 
Fruit and Yellow Cab)1> are said to indicate a revival of divestiture as the ultimate en- 
forcement weapon. A significant expansion in the Sherman Act's coverage is believed to 
result from_its recent applications to boxing, 1 the legitimate theatre,17 newspaper 
publishing, 2 and building construction.19 The intra-enterprise conspiracy decisions 
(Timkin Roller Bearing, Keifer-Stewart, -nd Yellow Cab)*¥, by holding that illegal con- 
spiracy may exist within the confines of 1 single firm, are regarded as a firm reasser- 
tion that the artificiality of corporate structure must give way to the demands of com 
petition. In a number of recent decisions the ancillary benefits of patent monopolies 
(such as cross-licens ing) ,» originally exempted from Sherman Act prosecution in the Gen- 
eral Electric case, have Reon severely curbed. Hence, Line Material, Gypsum, New 
Wrinkle, and National Lead“ are believed to have narrowed a significant constitutional 
salient in the antitrust perimeter. Finally, there is alleged to have been an effective 
extension of the per se doctring in unfair practices cases arising under both the Clay- 
ton and Sherman Acts: boycotts*? and collusive price-fixing 24 have been reaffirmed as 
ber se violations; tying contracts, likewise, are now held to be per se offenses where 
the seller enjoys a monopolistic position in the market for the "tying" product; > ex- 
clusive dealerships may now be prohibited when they effect a "substantial" portion of a 
particular line of commerce even though competition may not actually be diminished as a 
result of their use, and hence "quantitative substantiality" is said to place exclusive 
dealerships within the per se category;<~ facts proving the existence of price discrimi- 
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ious regulatory commissions.2° Hence, it is estimated that over 70% of 
Services purchased by consumers are exempt from antitrust prohibitions. 
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Congress has been characterized as a "promoter of monopoly" and as the 
creator of "unwise, discriminatory, measures which throttle com- 
32 Verification of this sweeping judgment may be 


The erosion of antitrust coverage by statutory exemptions constitutes a 
second measure of legislative performance. At present there are 22 such statutes; 21 
additional acts vest the enfgxcement of antitrust policy rather ineffectually in var~ 
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nation are now alleged to create a prima facie violation of Sec.2(a) of the Clayton Act, 
yhile the "meeting competition" and "legitimate cost difference" defenses are thought to 
nave been largely eroded away ;~ and, of signal importance is believed to be a stiffening 
judicigd resistence to mergers, both past and prospective, as indicated by the DuPont - 


The affirmative point of view thus derives from 25 or 30 key decisions 
which have come down since 1940 and which are interpreted as broadening and toughening 
anti-monopoly policy. Critics of antitrust performance, while they would place a con- 
siderably less optimistic construction on these judicial results, direct their most ef- 
fective fire at the other two branches of government. Their arguments are persuasive, if 


If it is true, as one commentator has recently remarked, that economic regu- 
lation is "social air cena, © far removed from the settlement of disputes in equity or 
then it isin legislation and administration that we must 


First, as Donald Dewey remarks, "The total amount of money spent to enforce 
the antitrust laws over sixty-five ycars would not buy a medium-size naval vessel. . ." 
Nor have appropriations increased significantly in the postwar decades. 
penditures of the antitrust Division decreased from approximately 3-2/3 million in 1951 

to a low of 3 milijgn in 1955, and then rose to an estimated 3-3/4 million for the cur- 

Hence, anticipated expenditures this year will be about 5% above 

those of a decade ago. These inadequate appropriations produced a 27% decrease in the 
Division's staff_between 1951 and 1955 and there has been only slight improvement in the 
last five yoars .7? According to the Head of the Antitrust Division, the number of attor- 

neys available per action instituted declined from 6.57 in 1952 to 4.02 in 1957, while 
appropy +e them dollars per action similarly decreased from $114,000 in 1952 to $65,000 in 
It is true, of course, that the Division's annual appropriations during the 
1950s averaged roughly 10 times those of the 1930s. However, the average Federal budget 
increased over 4,times in the same period, while the average annual G.N.P. increased 
If account is taken of an over 50% decline in the value of the dollar, 

and,if financing efforts are evaluated in relation to the total cost of government and 
to the magnitude of enforcement problems in an expanding economy, then far from increas- 
ing, as is so often claimed, antitrust appropriations have, in effect, diminished. 


goods and 
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Not only have 


recent Congresses failed to reduce significantly the wide scope of this immunity, but by 
the McGuire Act they have reinforced resale price maintenance ,40 by the McCarran Act 
agreements among insurance companies have been exempted to the extent that otherwise 
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satisfactory regulation is provided by state law, 4+ and under the provisions of the Reed- 
Bulwinkle Act rate-fixing agreements among railroads and motor carriers which receive 

the approval of the Interstate Commerce Commission have been legitimatizeda.4@ Thus, con- 
temporary legislation has widened and fortified the critical gaps in our anti-monopoly 
defenses. 


Congressional failure to respond to insistent demands for legislative 
strengthening of both the substantive and enforcement features of the antitrust laws pro- 
vide a third yardstick for evaluation. Measured against such admittedly invigorating 
innovations as the Antimerger act of 1950, the increase in maximum criminal fines from 
$10,000 to $50,000, and the provision that cease-and-desist orders of the Federal Trade 
Commission be made final when issued, must be a refusal to consider scriously such propo- 
sals as the following: that civil and criminal penalties be reinforced, or even replaced, 
by the much more effective weapon of charter revocation under a uniform Federal incorpor- 
ation law; that fragmented enforcement authority now scattered among a number of commis- 
sions and agencies be centralized in the F.T.C. and the Antitrust Division; that large 
firms be statutorily prohibited from occupying more than a given percentage of —_? par- 
ticular market; that Congress reverse by legislation the Standard of Indiana rule 3 
which makes the "good faith meeting of competition" proviso an absolute defense to charges 
of price discrimination under Scc.2 of the Clayton ict; that a system of treaties be ne- 
gotiated to protect the American cconomy against the adverse effects of restrictive 
international cartels; that Sec. 4 of the Clayton ict be broadened to allow the govern- 
ment as well as private parties to collect damages resulting from violations of the anti- 
trust laws; that Sec. 4 further be amended to authorize private treble-damage actions 
specifically against producers who refuse to deal with retailers who, in turn, do not 
wish to enter into exclusive dealing arrangements; that all re-sale price maintenance 
laws be repealed. 


It is beside the point that these and other proposals might prove, upon 
mature reflection, to be unwarrantcd. Failure to consider them seriously refutes to 
some extent the claim of increasing "legislative support" for the antitrust idea. 


The final test of Congressional performance is to be found in the antitrust 
implications of certain Federal regulatory and promotional programs. Specifically, it is 
alleged that the independent regulatory commissions, particularly the F.C.C., the C.u.B., 
and F.P.C., have positively encouraged Btgh concentrations of ownership within the indus- 
tries for which they are responsible,** that defense procurement policies have unduly 
rewarded the existing industrial giants or have contributed to the development of new 
ones, and that the statutory basis for the commercial exploitation of atomic energy dis- 
courages competition and may well promote monopoly in a potentially crucial industry. y) 
The substance of these charges cannot be explored here. Essentially, they rest upon 
evidence purporting to show a significant decrease in the number of licensees sr :ontrac- 
tors, an inordinate increase in the profits of regulated firms and defense supplicrs, and 
a proliferation of artificially created barricrs to entry, with a consequent restriction 
of competition far below its technically potential level. Again, while the accuracy of 
these assertions is subject to debate, available evidence casts considerable doubt on 
the firmess and direction of legislative contributions to antitrust policy. 


is the legislative record of the past two decades reveals no excessive devo- 
tion to the antitrust ideal, so administrative performance has been equally lacking in 
Steady purpose and similarly marked by ambiguity. Manifestly, a thorough survey of rec- 
ent executive experience cannot be attempted here. It should be enough to remark that 
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administrative agencies are buffeted by Presidential policy, conflicting interest group 
demands, vacillating judicial doctrine, and the often inconsistent views of scholarly com- 
mnentators. It is not surprising that attempts to accommodate these heterogeneous influ- 
ences haveproduced a pragmatic and frequently opportunistic course of conduct. Thus, in 
cases instituted under Sec. 2 of the Sherman Act, the Antitrust Division has tended to 
press for wider acceptance of what it conceives to be the Alcoa4?7 rule that size alone 

is sufficient to convict.4° In Sec. 1 proceedings, on the other hand, the Division has 
been inclined to abandon the doctrine of conscious parallel action and to emphasize eco- 
nomic tests of industry performance. Finally, there is little evidence of an intention 

to exploit vigorously in the anti-merger field the opportunities provided by the DuwPont- 
G. M. decision. On the whole, the performance of both the Division and the Federal Trade 
Commission reflects an erratic quality which can probably be understood only against the 
broader background of recent policy developments in other, but related areas. 


If. 


How, then, may we summarize the constitutional impact of legislative policy 
and administrative performance during the past two decades of antitrust experience? 
First, there is little evidence that either branch of government has sought singleminded- 
ly to realize the classical promise of an atomistic mrket and an individualized ethic by 
maximizing price competition, effectively dispersing the existing centers of economic 

power, or facilitating entry of new firms into artificially blocked market areas. If the 
optimistic commentators assume a model of perfect or near-perfect competition as a stand- 
ard of judgment, then the modern record does not bear out their sanguine impressions of 
revitalized and improved performance. Second, it would appear that those critics who 

focus on Congressional inaction, Executive passivity or ambituigy, and political conform 
ity to a theory of imperfect competition are closer than are their optimistic colleagues 

to an accurate assessment of recent antitrust experience. Third, the underlying consti- 
tutional significance of neither legislative nor administrative contributions to anti- 

trust policy are easily identified or assessed. If the core of a constitutional system 

is viewed in McIlwain's terms, as the balancing of jurisdictis and gubernaculum i of 

law and will -- then constitutional theory is properly to be viewed as a coherent expla- 
nation and justification for the balance which is, at some given moment, achieved. Hence, 
an explication of the constitutional impact of any concrete program such as antitrust 
involves at least an attempt to identify and to justify the currently accepted goals of 
both law and will, and to trace the causal relationship between those goals and the ac- 
tion program under investigation. We will, however, search in vain for the articulation 

of such an authoritative theory by either Congress or the Executive. Nor is this sur- 
prising, in view of the excessively pragmatic and non-doctrinaire character of the Ameri- 
can governmental tradition. Certain tentative, often conflicting, and vaguely formulated 
objectives, however, can be inferred from recent legislative and executive activity; these, 
in turn, imply a certain view of interpersonal and intergroup relations, as well as a gen- 
eral formulation of the freedom-authority equation. 


As protection of the individual against coercive state power, and, later, 
rescue of the underprivileged from poverty and want were the dominant social demands of 
earlier epochs, so preservation of the community from the external threats of a foreign 
power and an alien ideology have become the central preoccupations of our own time. The 
public will has shifted from a focus on individual freedom to an excessive concern with 
national security. Legislative and Executive contributions to the legal implementation 
of and control over this will have therefore stressed certain intermediate goals best 
calculated to effectuate the overriding security objective. In the antitrust area empha- 
sis has been placed on efficiency; efficiency in production, in mgeting the demands of 
consumers, in technological innovation, and in defense production. O legislative and 
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Exccutive action -- as distinguished from explanation and justification -- appears to be 
premised on the assumption that efficiency in these matters is a function of size, organ- 
ization, and experience. Defense Department pressure on the Attorney General to drop his - 
demand for a divorce of Western Electric from the American Telephone and Telegraph Com 
pany 9 grounds of national defense requirements is but one instance of this assumption at 
work. Although the impact of giant firms and their strategic defense role on other 
values -- such as economic growth, full gmployment,, stable prices, and small business op- 
portunities -- have not gone unnoticed;? an unwillingness to endanger the dominant secur- 
ity goal by positive implementation of these other values has created, by inaction if 
nothing else, a certain immunity for large concentrations of economic power. Hence, the 
older constitutional concern with dispersing centers of power and with maximizing the eco- 
nomic freedom of small producers and consumers has been thrust into the background. 


although Congress and the Executive have been unable to provide any overt, 
systematic explanation for the balance which has been struck between popular demands for 
security and the constitutional requirements of liberty, they have adopted, at least in 
part, a conveniently available theory from the economists: the theory of imperfect com 
petition. It is this idea, which we earlier characterized as a Socge sn thread connect- 
ing and relating the major antitrust concepts of the postwar period-” that furnishes in- 
tellectual support for the majority report of the Attorney General's Committee to Study 
the Antitrust Laws, the 1952 Report of the Business advisory Committee of the Commerce 
Department, and many of the F.T.C.'s recent decisions. It is a theory, moreover, whose 
implications are not only consistent with but strongly reinforcing of National Security 
requirements for efficiency and large firms. 


Stripped to its essentials, this concept holds that contemporary technical 
and institutional conditions are incompatible with pure competition and atomistic mar- 
kets, that competition is workable, although imperfect, if there is an absence of collu- 
sion within the industry, relative freedom of entry, and evidence of exemplary behavior 
such as constant product improvement, downward movement of prices eager titity constantly 
decreasing costs, and concentration of production in units of optimum size. Hence, 
oligopoly markets, price leadership, selective price cutting, mergers, and quality dif- 
ferentiation rather than price competition are permissible so long as the industry in 
question meets certain standards of cconomic performance. The doctrinal upshot of this 
position is the preservation of competition -- albeit imperfect -- rather than the pro- 
tection of individual competitors. Hence, while the need for a certain degree of power 
fragmentation is admitted, the resulting centers of economic influence turn out to be 
groups rather than individuals -- cither large, vertically-integrated producers, loosely- 
knit horizontal combinations under the influence of a price-leader, or integrated sup- 
pliers functioning as monopsonists. Unfortunately, the proper relationship to be struck 
among these groups, within them, and between them and the state, has not been comprehen= 
sively formulated within the framework of current economic theory. When viewed exclusive- 
ly from the perspective of economic man, the theory does posit a producer-consumer rela- 
tionship supposedly guarantecing maximum output, minimum price, and constant product in- 
provement, as well as an inter-producer relationship allegedly providing the most effi- 
cient, long-run allocation of resources. But what is to guarantee the preconditions 
necessary for the successful development of these relationships? How, in short, is con- 
spiracy to be precluded, entry of new competitors made reasonably possible, and a mini- 
mum degree of competition preserved? It would appear that the unarticulated major prem- 
ise upon which these economic relationships are grounded is an assumption of automaticity 
suspiciously similar to the classical concept of a mechanically self-adjusting price mar- 
ket. So Galbraith sees effective control of monopoly in the development of certain cen- 
ters of countervailing power, Schumpeter in a process of "creative destruction" of firms: 
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and industries, Berle in the spontaneous self-restraint of business leaders.?? Common to 
these otherwise differentiated views is a belief that the factors which limit power are 
automatically generated by the conditions which produce power. This being so, the state, 
in its role as umpire, need not be overly concerned with positive efforts to shape inter- 
group and inter-personal relationships. 


In brief, theories of imperfect competition imply a theory of the state not 
essentially different from that implicit in 19th century liberalism. Replace the indi- 
vidual entrepreneur with the giant firm, augment the hedonistic calculus with faith in 
efficiency, and assume an "invisible hand" whose fingers point to social duty as well as 
to self-interest, and the parallel becomes striking. Schumpeter tells us that "most of 
the creations of the intellect or fancy pass away for gooda@ter a time that varies be- 
tween an after-dinner hour and a generation. Some, however, do not... These we may 
call the great ones. . ."59 So it is with the seductively simple notion that "that gov- 
ernnent is best which governs least" -- least being a quantum that is relative to time 
and condition. Greatness, of course, may reside in persistence rather than in truth, as 
it did for Schumpeter in his original application of this idea to Marxisn. 


{ll of this is not to assert that the political implications of current eco- 
nomic doctrine have been systematically analyzed, or that their epistemological, psycho- 
logical, and ethical roots have been exhumed and examined. On the contrary, the consti- 
tutional significance of current economic speculation seems to have gone largely unrecog= 
nized except by those few theorists who remain focused on the concepts and language of 
economic science. We point here merely to a tendency, the consequences of which require 
more serious exploration than they have yet received. 


Thus far, little has been said about judicial contributions to antitrust 
policy. It has been observed that the optimistic commentators find a salutary and in- 
vigorating influence in the postwar decisions, while the critics see only continuing 
confusion, indecision, or virtual surrender to monopoly. But what are the standards of 
evaluation for each of these groups;,, Such critics as George Stocking, Corwin Edwards, 
Dirlam and Kahn, and Adams and Gray~‘are suspicious of the newer models of imperfect com- 
petition and lean toward some practically attainable version of the atomized market as 
an ideal situation, while the optimists are either inclined to embrace the newer economic 
formulae or to avoid the thorny task of specifying evaluative models. But both schools, 
whether approving or disapproving, tend to analyze recent judicial doctrine in terms of 
economic categories and concepts generally, and within a framework of imperfect competi- 
tion specifically. This approach suggests a number of critical questions: Have theories 
of imperfect competition so influenced the Courts themselves as to predominantly shape 
the course of antitrust law? If so, what has been the effect on constitutional develop- 
ment and how shall we evaluate that effect? If not, is it either wise or fruitful to per- 
sist in the effort to fit judicial propositions into the narrower categories of economic 
theory? Finally, if we abandon the present interpretive trend, what alternative analy- 
tical framework is available? It is with these querics in mind that we turn to a closer 
inspection of the recent antitrust decisions. 


If, in the language of Chief Justice Hughes, "The Sherman Act is of the sam 
order of generality as a constitutional provision,"5> then we might expect judicial con- 
struction of antitrust policy to reflect a dominant preoccupation with those concerns 
which have traditionally defined the core of our constitutional system -- diffusion of 
power, legitimate and responsible exercise of authority, and preservation of the dignity, 
liberty, and equality of the individual. These concerns, it is submitted, are consider- 
ably broader, involve a more claborate range of considerations, than do the more limited 
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economic objectives of efficiency in production, organization, and distribution. Although 
it has become fashionable to analyze the Court's antitrust work primarily within the nar- 
rower economic framework, and although many judicial decisions have been, in part, cast 

in the language of current economic speculation, nevertheless it would be a mistake to 
impute to the judiciary an exclusive or even predominant concern with implementing contem- 
porary theories of imperfect competition. J. M. Clark, Joan Robinson, and others, may 
have been read into the Sherman Act, but their constructs have been viewed more as means 
than as ends. To what extent has a judicial consideration of means permeated and colored 
the postulation of ends to be achieved by antitrust policy? 


The core of most Sherman Act decisions has gen the familiar "Rule of Rea- 
gon." «as originally formulated in the Standard Oil case; this concept was not intend- 
ed as a device for distinguishing "good" trusts from "bad" ones, but rather as a measure 
of the anti-competitive effects of certain market structures and conduct. Price-fixing, 
destruction of competitors, and exclusion of new entrants were considered violations 
whother or not the firms involved were well-managed, progressive, and benevolent. Hence, 
Justice McKenna could announce in his U. S. Steel opinion that the law does not make mere 
size or unexerted power an offense. "It, we repeat, requires gxert acts and trusts to its 
prohibition of them and its power to repress or punish then." 0 


But if the "Rule of Reason" was not originally intended as an umbrella over 
imperfect markets, it was nevertheless susceptible of such an interpretation. Does a 
particular market structure or a certain course of conduct result in loss price competi- 
tion, greater destruction of competitors, or exclusion of more potential entrants than 
would some alternative situation? If the "Rule of Reason" is viewed in this light 7 
-- if, in short, it rests upon the assumption that certain anti-competitive effects are 
implicit in all successful competition -- then elaborate economic analysis involving 
price policy, production quality, conduct of firms, boundaries of the market,number of 
firms in the industry, etc., become the necessary prerequisites to judgment. In this 
sense, the Rule of Reason becomes a pseudonym for "workable competition." 


In Sec. 2 cases, however, there is little indloasion that the Rule has re- 
ceived this interpretation. The Pullman?United Shoe;~and Kansas City Star4 
decisions evince a judicial tendency to discover in market dominance coupled with exclu- 
sionary practices, the power to fix price and to block potential entrants. Alcoa's con=- 
trol of 90% of the nation's aluminun ingot production, observed Judge Hand, “necessarily 
had a direct effect on the ingot market." > Hence » he concluded, the company "was free 

to raise its prices as it chose, since it was free from domestic competition."°° Only so 
long as the monopoly remains inert is it valid to argue that the mere existence of power 
does not constitute an exercise of power. “As soon as the monopoly began to operate -= 
that is, as soon as it began to sell at all -- it must sell at game price and the only 
price at which it could sell is a price which it itself fixed." In none of these cases 
was it considered necessary to weigh industry performance, to speculate on the ccmparative 
advantages of giant firms, or to ovaluate price trends, qality improvement, and techno- 
logical innovation. 


If the Rule of Reason has been the dominant rationale in Sec. 2 cases, then 
the doctrine of Conscious Parallel Action has a similar function in Section 1 decisions. » 
It would seem equally clear that this doctrine does not translate the Rule of Reason in-. 
to an apology for imperfect competition. Indeed, the second American Tobacco decision 
merges and equates conscious parallelism with the Rule of Reason as construed by Hand 
in alcoa, resting both on what is essentially an assumption that certain market struc- 
tures, coupled with a particular pattern of behavior, produce a prohibited result. That: 
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result "is not that prices are raised and that competition actually is excluded, but 
that power exists to raise prices or to exclude competition when it is desired to do so. 
Hence, conscious parallelism comes rather close to those per se rules so vigorously at- 
tacked by a majority of fhe Attorney General's Committee as inconsistent with theories 
of workable competition. 


n68 


Other Sec. 1 decisions offer additional evidence of a judicial trend toward 
the per se concept and away from complex economic reasoning. Thus, in the twelve crimi- 
nal proceedings initiated against trade associations during the first quarter of 1959 
the courts affirmed the Government's contention that price cutting, exclusion or boycott 
of competing firms, associations embracing competitors at different levels of an indus- 
try, and overly methodical policing of members to guarantee adherence to the association 
policies are all per soe offenses under Sec. 1 and that trade association membership is a 
per se offense whenever unlawful behavior can be imputed to the parent organization. 0 
Further, price-fixing‘~ and the oe by manufacturers of some territorial and cus- 
tomer restrictions on distributors 2 continue to be regarded as per se violations under 
Sec. l. 


What, then, are the broader implications of recent Sherman Act rulings? 
First, care must be taken to avoid the error earlier imputed to the optimistic commen- 
tators that these decisions represent a toughening of antitrust policy within the tradi- 
tional meaning of that concept. They are not oriented primarily toward limiting the size 
of individual firms nor at prohibiting large concentrations of economic power. Nor do 
they seek to disintegrate existing centers of power through the traditional remedies of 
dissolution, divorce, and divestiture. On the contrary, government attempts at trust- 
busting were rebuffed in the great majority of these instances. Second, the essential 
test of log*tinacy implied by these decisions appears to be a simplified market-structure 
analysis ; beyond a certain point in size and below a certain number of firms, illegal 
conduct (such as price-fixing and exclusion of competitors) can be assumed. Tho empirical, 
economic evidence of industry behavior need not be tortuously examined. Third, a simpli- 
fied market structure analysis, at least when employed in the manner referred to here, 
would appear to depart rather widely from current notions of imperfect and monopolistic 
competition. It is true, of course, that monopoly in the legal sense has usually been 
thought to mean abusive or restrictive practices while monopoly in the economic sense has 
been equated with control of the market. It is also true that market structure is recog- 
nized as one significant aspect of market control. But it must be emphasized that recent 
judicial doctrine employs market structure tests first as a means to the more basic end 
of ascertaining the existence of illegal practices and second as a device for identifying 
power Situations which may be objectionable on other than economic grounds; market con- 
trol in an economic sense is not necessarily an offense. As indicated earlier, there are 
more fundamental and traditionally constitutional objections to the forbidden practices 
and to the prohibited power situations than mere economic dominance over a specified mr- 
ket area; these objections we shall inspect more closely in the conclusion. Finally, 
there is a notable absence of complex economic analysis in recent Sherman Act cases. 
Many economists, particularly those who emphasize performance rather than market s truc- 
ture tests, view this as proof that the Courts are employing economic reasoning in an 
inadequate manner. Such an indictment is largely irrelevant, however, if, as we indicate 
here, the judiciary has not accepted a model of imperfect competition as its dominant or-. 
ganizing concept. 


; What the Rule of Reason and Conscious Parallelism have been to the Sherman 
act, the doctrine of Quantitative Suhstantiality has been to the Clayton Act. This con- 
cept occupies the central interpretive role ip the so-called vertical integration cases, 
of which Standard Stations72 and DuPont-G.M./© are perhaps the most representative. Here, 
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again, is a formula which does not fit easily into the theory of imperfect competition. 
Standard Stations raised the question of whether exclusive dealing contracts imposed by 
The Standard Oil Company of California on its retail outlets "substantially lessened com- 
petition" in the petroleum industry in violation of Sec. 3 of the Clayton Act. The 
majority concluded that such contracts were an offense because,to borrow a phrase from 
Kessler and Stern's excellent analysis, "When competitors are foreclosed from a substan- 
tial enough share of the market, it is not farfetched to infer a substantial lessening of 
competition." Does this imply that exclusive dealing contracts are a per se offense 
and that all are prohibited regardless of circumstances? Not quite, since the question 
of what is "a substantial enough share of the market" must still be answered. It would 
seem clear that the Court was not influenced by Standard's 6.7% share of the Western re- 
tail market, but rather by the 65% share controlled by the seven major distributors, each 
of whom employed exclusive dealing contracts similar to those used by Standard. ’® Once 
again, the underlying rationale of the decision appears to be a market structure or mar- 
ket power analysis. Quantitative Substantiality is thus given much the same interpreta- 
tion as were the Rule of Reason and the Concept of Conscious Parallel Action in recent 
Sherman Act decisions. Further, the majority in Standard Stations specifically rejects 
Mr. J. Jackson's argument that the economic consequences of voiding these contracts in 
what is essentially an imperfect market will reduce rather than increase the volume of 
competition. The Court, then, seems to be taking something of a middle course between 
the per se idea and the theory of imperfect competition. 


The facts of the DuPont-G.M. decision, which also constituted a case of ver- 
tical integration, scarcely needs repeating here. Essentially, the government charged 
that DuPont's acquisition of 23% of G.M.'s stock would "tend to create a monopoly" in vio- 
lation of Sec. 7 of the Clayton Act. The Court, however, construed "tend to create a 
monopoly" as identical to the phrase "substantially lessen competition," citing Standard 
Stations for the meaning of the latter, and, consequently, of both concepts. /9 Mr. Just- 
ice Brennan thereupon found that since G. M. controlled over half the automobile market, 
and, since, further, DuPont supplied "the largest part" of G.M.'s needs for fabrics and 
finishes, that "there was a likelihood that competition may be 'foreclosed in a substan- 
tial share'" of the market; thus, DuPont's interest in G. M. "tends to create a mono- 
poly." Although the relevant market was defined here as automotive finishes and fabrics, 
nost critics are quick to point out that such a market constitutes only a small portion 
of the total paint and fabric market. Therefore, the likelihood for DwWont's control to 
"Substantially" reduce the competitive opportunities of other paint and fabric suppliers 
is even less than the anti-competitive potential implicit in the Standard Stations situa- 
tion. One can only conclude that the simplified market-structure test of the Standard 
case, and all that it implies, has been affirmed and extended by DuPont-G.M. 


While it is still too early to determine whether the Court will continue to. 

amploy an essentially non-economic orientation in cases arising under amended Sec. 7, 

The Anti-Merger Act of 1950, the Youngstown-Bethlehem?9 and the Maryland-Virginia Milk 
2roducers°~ decisions afford some indication that they will do so. The Federal Trade 
Commission, however, in its Brillo, e Crown-Zellerbach and Scott Paper 4, rulings ap- 
pears content to follow the well-known Pillsbury®) precedent, requiring a thorough mar- 
ket analysis of all relevant economic facts in determining the probability of adverse 
competitive effects in Sec. 7 cases. 


A final observation on the doctrinal thrust of recent antitrust decisions 
concerns George Stocking's allegation that three »f the leading divorcement actions of 
the postwar period -- Alcoa, United Shoe, and National LeadS9. reflect an almost total 
Judicial preoccupation with theories of imperfect competition. 7 In all three cases the 
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Courts found that violaticns of the Sherman ict had occurred, but in none was divorcement 
relief granted. Stocking remarks that in refusing to grant the requested relief, the 
Courts "attached greater weight to the industry's performance than to its structure," 

thus grounding the analysis in each case on “a broad conception of the principle of work- 
able competition. "89 It is true that all of these opinions show a careful examination 

of the usual factors bearing on industry performance -- number and strength of firms, 
extent of technological development, availability of close substitutes, etc. -- but 
whether they reveal enthusiastic judicial adoption of theories of imperfect competition 
is doubtful. It must be recalled, first, that Courts are essentially negative rather 
than positive formulators of regulatory policy. They are equipped with neither the know- 
ledge nor the organization to undertake the planning and restructuring of markets or the 
detailed direction of economic life. The tortuous course of the public utility rate 

cases up to Hope Natural Gas and subsequent abandonment of judicial efforts to create 
criteria for measurement of the rate-base provide rather convincing evidence for this 
assertion. Second, what Donald Dewey calls the innate conservatism of the Courts ier 
their unwillingness to disturb the existing property and contractual relationships among 
stockholders and employees of the affected firms -—- must be considered a cardinal factor 
in the fate of all divorcement actions. It is one thing to assume that further concen- 
trations of power will produce inequitable results and to block it; it is quite another 
to anticipate the distributive consequences of a positive reorganization of economic re- 
lations and to adopt an economic model that will guarantee those consequences. While 

the first may require some degree of sophisticated conjecture, the second demands either 
omiscience or else an abiding faith in the economic theory on which it rests. Hence, 
far from affirming a theory of imperfect competition, these decisions would appear to 
cast some doubt on its ~riabiiity. 


iii. 


In conclusion, then, Rule of Reason, Conscious Parallelism, Quantitative 
Substantiality, etc., the dominant interpretive doctrines by means of which the Courts 
have fashioned current antitrust policy, veer away from rather than toward the idea of 
imperfect, or even workable, competition. None requires or has been given the type of 
complex economic analysis, particularly in terms of industry performance, that implemen- 
tation of this idea would seem to require. But, if the Courts have not read imperfect 

competition into the Constitution as a fundamental organizing concept, what has been 
the broader constitional significance of their work? Just as the idoa of substantive 
due process with its inordinate emphasis on individual rights to property and to con- 
tract was the central constitutional theme of an earlier day, so the idea of equality 
under law -- the right to equal protection of the laws -- might be viewed as the key to 
modern day constitutional development. An accelerating penetration of economic life by 
organs -f t 3} State inevitably has shifted the constitutional focus from w :; have been 
called thc uegative freedoms to what may be labeled the positive freedoms: emphasis is 
no longer placed upon freedom from State interference (which has often meant freedom to_ 
disadvantage others), but rather upon freedom for the full enjoyment of such privileges 
as earning a livelihood, achieving a decent standard of living, raising a family, and 
other basic social objectives of a democratic scciety. Freedom in this latter sense has 
been thought to require not only vrotection of the individual from the arbitrary demands 
of public power, but also, and equally, from unwarranted interference by the holders of 
private power. It is this aspect of the libertarian idea that shares much in common 
with equalitarianism. Both are oriented toward positive promotion of those conditions 
necessary for the full and equal enjoyment of the fruits of social organization. Both 
are concerned with elimination of the roadblocks to individu.il self-fulfillment so fre- 
quently resulting from the clash of private interest groups. 
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If the concept of equality has not been the articulated foundation of rec- 
ent antitrust decisions, nevertheless judicial construction has been thoroughly consist- 
ent with its implications and its broader meaning. If one gropes for the grand organiz- 
ing theme, he is more likely to find it in the notion of equality under law than within 
the narrow confines of economic theory. 


The heart of the constitutional idea of equality, whether derived from the 
Equal Protection Clause itself, the Fifth Amendment, the Commerce Clause, or the First 
Amendment , has been the concent of reasonable classification -- the demand that when 
privileges are granted to, or restrictions are imposed upon, groups of individuals, that 
all who are similarly situated be similarly treated, and that the purpose of the classi- 
fication be legitimate. Under conditions of modern economic life, privileges and re- 
strictions flow from the decisions of both public and private centers of power: General 
Motors no less than the State of Michigan conditions and defines the scope of what we 
have called the positive freedoms. This being so, ultimate constitutional authority is 
as much concerned with the reasonableness of those classifications resulting from private 
decision-making as it is with the classificatory consequences of public action. So, 
orice discrimination may arbitrarily advantage some purchasers at the expense of others; 
conspiracy to monopolize or to restrain trade can unreasonably restrict potential com 
petitors to the profit of existing ones, or unfairly discriminate against that class of 
consumers which views the procuct in question as a necessity; full-blown monopoly may 
exacerbate all of these discriminatory consequences. 


The simplificd market-structure analysis which seems to underpin most of the 
leading antitrust doctrines may be viewed, at bottom, as a demand for reasonable classi- 
fication in private economic decision-making. Organizations, of course, cannot discrini- 
nate until they act, and it is the practice not the structure which ultimately must be 
judged on equalitarian grounds. But since the judiciary is no better equipped to police 
the details of all business conduct than it is to supervise the behavior of every public 
agency, it must make assumptions about the potentially discriminatory effects of large 
configurations of economic power. Firms in an oligopolistic industry may not discriminate 
against competitors, potential entrrnts, or consumers, but then neither may juries from 
which negroes have been systematically excluded necessarily discriminate against colored 
litigants whose cases are before them. Monopolies may not arbitrarily exploit buyers, but 
then neither may licensing boards which operate without the guidance of specific statu- 
tory standards. In any case, it is the likelihood of discrimination that will, under the 
equal protection concept, determine the ultimate judicial outcome. 


If recent antitrust decisions can legitimately be evaluated in equal protec- 
tion terns, rather than within the narrower confines of economic theory, then the tradi- 
tional dichotomy between per se rules and complex economic analysis becomes somewhat ir- 
relevant. The requirement for reasonable classification and equal treatment is not in- 
tended to guarantee the survival of every would-be competitor, regardless of experience, 
ability, or resources, nor can it provide impartial protection to each individual con- 
sumer. It seeks to rationalize relationships among and within large groups, rather than 
to guarantee personal rights and privileges; it is directed primarily to a reasonable use 
of power under existent conditions and specified policy aims, rather than to an authori- 
tarian formulation of those conditions amd aims. Hence, it can and must accent the real- 
ity of large-scale enterprise, seeking only to restrain and to control its consequences. 
On the other hand, the equalitarian idea encompasses values other than, and in addition 
to, that of economic efficiency. It cannot afford to become captive of an analysis which 
is aimed exclusively at such a limited objective. 
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It is in this sense that the constitutional idea of equality provides a 
niddle route between the per se extremes of individualism and the collectivist implica- 
tions of theories of imperfect competiticn. it the same time, it offers an effective 
ossibility for translating economic formulae into the superior requirements of constitu- 
tional doctrine. Finally, it facilitates an accormodation between popular demands for 
national security and the traditional desire for constitutional limitations on the exer- 
cise of power -- be that power public or private. We might well conclude, then, with 
Bugene Rostow's observation that "Economic activity, after all, is a means as well as an 
end in the hierarchy of Democratic ambitions. An economy should be judged by what it 
adds to the wealth of a nation... Beyond that goal, judgment should measure its ef- 
fect on men, on politics, and on the values and culture of the society."92 
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Introduction 


The Theses of Suburban Republicanism 


Among the many consequences of American urbanism, the mass ‘wigretion to the 
suburbs has been the most recent. These fringe towns orbit around megopolis, at 
once tied to it by gravitic bonds of commerce, transportation, and entertainment 
- and yet independent in many local affairs. A whole new literature has arisen 
about them, including a school of fiction depicting transplanted but rootless 
inhabitants who strive to find meaning in a life of metropolitan work, suburban 
civics, and newly adopted values. The non-fiction literature at the popular 
writing level. has been of the whether-are-we-drifting variety, finding in these 
suburbs a source of concern and puzzlement about their impact upon American life. 


_ Social research into suburbs has dwelt with the demographic characteris- 
tics, but, surprisingly little depicts the suburban political life. What there 
is presents suburban politics as monolithic Republicanism, a thesis originating 
in Samuel Lubell's writings. New immigrants and their children had realized 
vital aspirations through political attachment to the New Deal and as one con- 
sequence of their prosperity moved to better surroundings, eventually to the sub- 
urbse Here they tended to switch political loyalty to the Republican party, 
partly because they wished to adapt to the immediate environment of these areas, 
but mostly because Republicanism was one characteristic of upper-class Americans, 
and hence for the newcomer voting Republican was an act of identification symbo- 
lic of the arrive. 


What evidence have we for this thesis appearing everywhere in popular and 
scholarly writings? _A few studies of single suburbs have appeared or polis of 
suburbanites have been taken,+ tending to substantiate Lubell. Lvubell himself 
presents as evidence the gross presidential voting returns of suburbs of the big- 
gest metropolises, indicating a mass Republican shift. The quite recent The Amer- 
can Voter, although detecting the massive GOP strength in suburbs, seriously 
questions whether the upwardly mobile Democrat turns his coat "for just a bit of 
ribbon." Yet no large-scale analysis of this suburban shift has yet been made, 
utilizing voting returns by comparing these suburbs in earlier times with the pre- 
sent in elections for various offices. Such on analysis is required, not merely 
to substantiate the empirical fact of suburban Republicanism, but also to under- 
gird speculations of why these newcomers vote Republican. 


The Republican suburb thesis relies upon two categories of data, (1) the 
socio-psychological, relating to the motivations of the suburban newcomer to vote 
Republican; and (2) the political, which to date kes consisted almost exclusively 
of Lubell's tebulation of the gross voting returns for presidential elections. 


*The author wishes to thank the Denison University Research Foundation, which pro- 
vided generously for clerical and tabulation’ costs, and Dr. Andres Sterrett, chaiz~ 
men of the Denison Mathematics Dept., who amiably led me through some techniques 
of statistical analysis. 
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This paper deals with the latter, refining the pattern of voting over a period of 
a quarter century, but seeks further to extend our knowledge of the socio-economic 
characteristics of that voting pattern. 


The author's interest in what seemed an obvious state of affairs was stimule- 
ted by his awareness that some suburbs did not fit the thesis so widely ascribec to. 
His curiosity at these anomalies provoked certain questions. Are American suburbs 
heavily and increasingly Republican when contrasted with an earlier pericd? Is 
Republican growth greatest in the suburbs of greatest growth? Do all suburbds fit — 
the notion of upper-middle class dormitories? If not, what economic or other vori- 
ables may operate to distinguish among degrees of Republicanism? In short, has the 
exploding metropolis created ea Republican fallout? 


Data and Method 


To pursue these queries, two sets of data were gathered and correlated. Oli- 
ver Jones has provided extensive and comparative data from the 1950 census on the 
economic characteristics of American cities. In this, 275 cities in the 10-25,000 
population range were designated as suburbs. Various economic indices, dealt with 
later, provide significant data for correlation analysis. 


The second set of data are election returns. To election officials in each of 
these 275 suburbs, requests for election contest returns were sent; after several 
waves of such requests, data for 152 suburbs were provided. These returns are for 
the presidential, congressional, and mayoralty coatests. The years for which re- 
turns were required were 1932, 1948, 1952, and 1956 for the presidency, and these 
plus 1950 and 1954 for the congressional contests; for mayoralty contests, data were 
sought for all these years or those contests closest to such years. If a suburb 
provided all returns requested, there were four presidential, six congressional and 
six mayoralty contests with data. Not all suburbs provided these 16 sets; a few 
suburbs were not legally in existence in 1932, some do not elect a mayor, but most 
contests not reported was because records were not kept from the past. 


In summary, these returns were designed to yield data for two dimensions of 
political analysis. The span of years presents a temporal dimension, permitting 
horizontal comparisons across time. 1932 was selected as a base year for comparison 
purposes because the New Deal program was not yet in evidence, indeed, not even 
being a part of that election campaign. The year 1948 picks up the suburb after 
the impact of the New Deal and the immediate post-war prosperity which others argue 
influence political migration to the suburb. 1952 and 1956, compared with 1948, 
measure the influence of Eisenhower on the suburbs. A similar temporal framework 
may be applied to the congressional and mayoralty contests. 


Second, a vertical dimension, holding constant a given election year, permits 
comparisons about the degree of party support from national to local levels. Does 
the percentage of GOP support hold constant as we descend from the presidency to 
the mayoralty? Does one presidential candidate do better than another in this? In 
short, how Republican is the Republican suburb at several levels of voting for of- 
fice? 


The temporal dimension seeks to gauge horizontally hoy Republican the suburbs 
have become, while the vertical dimension gauges the intensity of Republicanism at 
various office levels. The two merged present a framework for ascertaining the 
movement of Republicanism into our suburbs. These dimensicns.correlated with 
economic data, will sketch the profile of electoral patterns in American suburbs. 
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Suburban Electoral Patterns 
In the following analysis, we deal with the gross voting of these suburbs for 
the three offices and then proceed to the temporal framework. A rough picture of 
the dominant pattern may be seen in Table I, which shows the mean vote for each 
office and each year. 


TABLE I 
Mean Suburban GOP Vote for Selected Offices and Years 


Presidential Congressional Mayoralty 


1932 51.3% 
52.5 579 
1950 $6.2 66.2 
1952 56.3 58.8 
1954 51.9 56.8 
1956 99-9 54.2 


These suburbs are predominantly GOP, as known, but certain questions arise. For 
none of the offices did the 1948 results show a significant Republican percentage 
increase over 1932. Does the fact that voting for only the President shows a sig- 
nificant and consistent increase suggest anything about the potency of Eisenhower 
or about a decline in Republicanism in voting for other offices? Obviously, re- 
finement of the mass of returns is required. 


For this purpose, a classification scheme is here employed in which the vote 
of a given suburb for each of the three oneeees was placed within one of five pos- 
sible sizee of GOP percentage. These are 


1. O = 34%, one-party vote 

2. 35-444, one-party modified Democratic vote 
3. 45-55%, marginal vote 

4, Sees » one-party modified Republican vote 
5. 66-100%, one-party Republican vote 


This classification niente has several advantages. The range of the "marginal" 
vote reflects the professional politican's estimate of a “close” area. The two 
"modified one-party" ranges reflect areas which, as Key have noted, are different 
from one-party areas in their activities, Further, such a scheme permits a range 
for plotting the movement of vote for one office across several elections or for 
noting variation among office votes in a given election. 


Presidential Patterns 


To demonstrate the uses of this system and begin the analysis, Table II com- 
pares the number and percentage of suburbs falling in each classification for pre- 
sidency in the four elections. Table II-A compares the small number of 1932 
suburbs reporting (79) with all suburbs in later years (approximately 150), while 
Table II-B follows in later years only the seventy-nine 1932 suburbs, a subeample 
analysis, In subsequent tables, these two sets of date are presented separately. 


TABLE II-A 
Distribution of Frosidentied Suburban GOP Vo 


GOP Percent 196 
0-3 


27 18 12 

45-55 30 20 20 
56-65 a pu 28 19 19 18 22 
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TABLE II-B 
Distribution of Suburban Vote Percen for President for le of 1932 


In both sets of data, the pattern is consistent, and is particularly clear 
when the heavily Democrat and Republican categories are combined. We see that there 
was little shift between 1932 and 1945; the post-war increase in Republican suburban 
‘vote was not yet evident by 1948, for there were significant numbers of suburbs 
voting Democratic. But the Eisenhower candidacy brought the sharp increase in Re- 
publican and decrease in Democratic votes. While the number of suburbs voting in 
the Marginal range remains constant throughout, the Republican weight of suburbs 
voting in the Republican range increases by better than 50% and the Democrats de- 
creased by an equivalent amount. In 1948, suburbs voting Democratic and Republican 
were surprisingly even in number, but by 1956 the Republicans outnumbered the Demo- 
cratic suburbs by better than three to one. By 1956, four out of six suburbs were 
voting Republican, and one of six was either Democratic or Marginal. 


Congressional Patterns 


The picture presented by suburban voting for Congress, shown in Table III, is 
similar but less massive, 
TABLE III-A 
pieteteutien of Congressional Suburban GOP Vote 


2 
G 1948 2 1956 1932 1948 1952 1956 
35= 15 20 7 
45-55 17 27 26 


TABLE III-B 
Distribution of seen Vote Percentage for um 9 for Sample of 1932 


35-44 19 1 
45-55 17 14 
56-65 17 13 15 22 17 19 25 


Although the two sets of data do not compare as closely as for the presiden- 
tial patter@, we see again that the suburbs voting Republican for Congress have 


increased substantially and the suburbs voting Democratic and Marginal have de- 
creased. In Table III-A, for all suburbs, the Democratic and Republican suburbs 


GOP 1932 i952 I 
- 2 1 2 
20 2 2 31 
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were surprisingly equal in number in 1948, but by 1956 the rate of Democratic to 
Republican was 1::1.75, with the Marginal suburbs remaining roughly the same through- 
out. Table III-B, the suburban sample comparing the same suburbs from 1932 on, 
shows a similar pattern. Interesting here is that between 1932 and 1948, surpris- . 
ingly little shift had occurred in the distribution of the suburbs' vote, a finding 
paralleled in the presidential pattern. But again, whether because of the Eisen- 
hower candidacy or other factors, in post-1948 congressional elections, the suburbs 
were moving increasingly into the Republican column, but not at the same rate as 
they were for the presidency. 


Mayoralty Patterns 


The pattern of Republican gain noted for congressional and presidential vote 
altered in the mayoralty vote. Table IV provites the relevant data. 


TABLE IV-A 
a of oralty Suburban GOP Vote 


GOP 21 21 
35= 

45-55 13 a 16 38 39 
Total 3 100% 


TABLE IV-B 
Distribution of Suburban Vote Percentage for Mayor for Sample of 1932 


13 36 22 
56-65 26 2 28 


66-100 21 27 18 
Total 


At this level, where we must deal with a smaller number of suburbs and where mayor- 
alty elections before and after a presidential year are combined with elections for 
that year, we can speak far less confidently about our results. It is possibly be- 
cause of these limitations that the pattern in mayoralty contests varies from the 
preceding. 


In both the 1948-1956 data of Table IV-A and 1932-1956 data of Table IV-B, the 
Democratic share of suburban vote in mayoralty races is smaller than for presiden- 
tial and congressional contests, but it does not indicate the significant loss found 
in other contests. The Republican share, however, reveals a drastic decrease in 
both tables, although, as Table IV-B shows, between 1932 and 1948 the Republican 
share of suburbs increased by one-quarter; substantial Republican mayoralty losses 
occur after 1948 in the same period when Republican gains are being made in the 
Congressional and presidentials. It is the Marginal suburbd that has increased its 
weight in the mayoralty contests. Table IV-A shows that the Democratic and Margi- 
nal suburbs had one-quarter each and the Republican suburbs one-half of the distri- 
bution; but by 1956, while the Democratic suburbs constitute one-quarter, the 
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Marginal and Republican suburbs are now equal in the distribution, The subsample 
analysis of Table IV-B reveals that the Marginal suburb is even larger, constituting 
one-half of that sample. 


Movement of Party Vote 


The analysis to this point has dealt with the office as the central focus. 
Rearranging the data of the preceding tables to focus upon the type of party vote, 
combining the two categories of Democrats into one and likewise for Republicans, we 
achieve Table V. 


TABLE V 
Distribution of Suburban Vote Percentage Par ategories 
8 
Percent of Office in Cate 
Suburbs Voting: Office 1 
P 
D 
M 2 26 25 
dete 19 20 20 
M 20 18 17 
M 25 27 39 
P bh 
R C 43 53 
‘ M 52 37 
B. Subsample, 1932-1956 
Percent of Office in Cate 
1 
P 
D Cc 28 32 31 pan 
M 15 18 23 15 
P 18 15 19 18 
M Cc 22 18 22 14 
M 38 22 4O 50 
P kh 4g 56 68 
R Cc 51 4g 57 62 
M 


These tables enable us to examine more closely the movement of party vote. 
Thus, Table V-A on the post-war decade, shows the Democratic distribution holding 
constant for mayoralty contests, but dropping off for the other two offices, par- 
ticularly in the presidential vote. Table V-B verifies the Democratic picture when 
extended back to 1932, but both emphasing the loss comes only with Eisenhower's 
candidacy; it is striking to note that between 1932 and 1948, the Democratic share 
of all three offices showed little change. The distribution of Marginal suburbs is 
different, constant for the top two offices, but increasing’ * substantially in 
mayoralty contests; again the subsample analysis of Table IV-B verifies this Margi- 
nal pattern, although the gain in mayoralty contests comes earlier and more heavily 
compared to Table V-A. 


A third pattern appears in the Republican distribution. In the post-war decade, 
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the Republican share of suburbs increased very heavily in presidential and congres- 
sional contests but fell off equally heavily for mayoralty contests. This latter 
is not a sign of weakness, however, for except in the mayoralty contests of 1956, 
the Republican share of all offices for all years exceeded either the Democratic or 
Marginal share, reaching a peak in the 1956 presidential election, where these 61% 
of suburbs were Republican. However, per contra, the rate of Republican increase 
was proportional to the level of office, ascending in the presidential races, lev- 
eling off in congressional races, and actually decreasing consistently in mayoralty 
contests. The subsample of Table V-B also demonstrates roughly the Republican pat- 
tern shown here; in the 1932-1948 comparison we see the Republican share of mayoral- 
ty contests had grown sharply and the share of presidential contests had increased 
slightly. 


| In summary, while in 1932 only a few more suburbs in this sample were GOP than 
Democratic in presidential voting, by 1956 they were 3 - 1 GOP. Suburbs in 1932, 
almost 2 - 1 in their GOP preference for congressmen, were by 1956 better than 
21/2 - 1 GOP, but the percent of all suburbs remaining Democratic fell off only 
slightly. In the mayoralty contests, the marginal suburbs have increased substan- 
tially and GOP suburbs decreased, with the proportion of Democratic suburbs re- 
maining small but constant. 


From this emerges a gross pattern of politics in American suburbs. As Lubell 
has indicated, the stamp of Republicanism appears heavily in these areas, but that 
stamp is lighter for some offices than for others and the heavier imprint does not 
appear until 1952. Indeed, the degree of Republicanism in these suburbs is directly 
proportional to the level of the office, declining with offices at lower levels, so 
that at the level of the mayor there is no longer a majority of suburbs voting Re- 
publican. This should not dilute the importance of Republican suburban voting at 
the state and national level, however, for as Lubell has observed, "The new impor- 
tance of the suburbs, of course, reflects the fact that nearly a fifth of the 
nation's population now lives there."° (Lubell, Revolt of the Moderates, Harpers, 
New York, 1956, p. 276-7). Recent 1960 census results place this proportion at 
one-third. What these electoral date suggest, however, is the necessity to dis- 
tinguish among the varieties of political experience; suburbia is not as conformist 
politically as has been argued. ; 


The analysis to this point has been rather broad, suggesting other directions 
for analysis. Most clearly we have inferred "movement" of suburbs’ political alle- 
gieance. Charting of that movement should help fill in the picture. 


Changing Pattern in Suburban Voting 


Movement vs. Stasis: General 


The technique of charting possible movement rests upon the categories of vote 
in each election used before. But instead of the five categories (one-party Demo- 
crat, one-party modified Democrat, marginal, one-party modified Republican, and one~- 
party Republican), we here employ 3 categories, Democrat, Marginal and Republican. 
Three categories provide nine possible combinations of change; a suburb of one 
category in 1932 could by 1956 have remained the same or have moved into one of the 
other two. Thus, D--.D, D=>M, DOR, ROM, R>M, MSM, MOR. The ques- 
tions now to be considered are how much movement has occurred and in what direction? 
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TABLE VI 


Movement of Syeurben Vote for Selected Offices, 1932 to 1948 and 1296 
Presidential ona yor 
1932-1956 #1956 1932-1 1932-1956 


“Seer 


If in Table VI we combine the categories for each office into two classes, 
those showing movement and those remaining constant since 1932, we derive Table VII. 


TABLE VII 
Percent of Movement vs. Stasis in Suburban Voting Status, 1932 V8. 1948 and 1956. 
1932-1948 1932-1956 
Movement Same Movement ame 
Presidential 306 b8%2100%  5362100% 
Congressional 32 68 35 65 
Mayoralty 56 hy 50 50 


From 1932 to 1948, the percent of suburbs showing movement is small except for 
mayoralty voting, while the 1932-1956 comparison shows greater movement in the pre- 
sidential vote as well; the suburbs’ vote for congressmen shows relatively little 
change in either comparison. In summary, (1) the degree of movement or constancy 
is a function of the office vote being considered, (2) a substantial amount of 
these suburbs have not changed their political affiliation, particularly in voting 
for congressmen, but (3) the greatest turnover has come for the rr and then 
presidential voting. 


Movement vs. Stasis: Presidency 


Such is a gross analysis, however, which can be refined by references back to 
Table VI which will show the patterns of movement. In the presidential voting, few 
of the Democratic suburbs remained Democratic by 1956; movement from this to a Mar- 
ginal or Republican status occurred far more in 1956 than in 1948. The greater 
number of Republican presidential suburbs in 1932 remained so in both later elec- 
tions, with very few defections. The bulk of the 1932 Marginal suburbs moved in a 
Republican direction in later elections. In precise terms how had the 1932 sub- 
urbs moved by 1956 in voting for the presidency? 


TABLE VIII 
Distribution of Movement and Stasis in Presidential Vote, 1932-1956 Percen 
Distribution by % in ise 


1932 Pattern D 

*The cells outlined are those indicating no movement. 
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Clearly in Table VIII above, charting distribution of this movement, we wit- 
ness @ strong surge toward Republican presidential voting as the Democratic sub- 
urbs became Marginal or Republican and the Marginal suburb went heavily to the 
Republican status. 


Movement vs. Stasis: Congress 


In these suburbs' congressional voting, Table IX reveals that the movement to 
a Republican status was much less and suburbs tended to retain their 1932 status 
more than they did when balloting for the presidency, although the M>R movement 
is still large. Democratic stasis doubled at this level, while Republican stasis 
decreased only slightly. Here, then, is a pattern of less effect of the Republican 
movement in suburb voting. 


TABLE IX 
Distribution of Movement and Stasis in ee Vote, ee by Percentage 
Distribution in 195 
1932 Pattern D M R 
D (591 27 = 100% 
M 


Out of five suburbs giving a majority of their vote to Democratic congres- 
sional candidates in 1932, three still did so almost a quarter century later; of 
those who no longer did so, only one-third (or 14% of all of the Democratic 1932 
suburbs) were Republican. The Marginal suburbs of 1932, however, did move heavily 
into the Republican suburbs, almost two out of three making that move. The Repu- 
blican suburbs held their own very well, about five out of six retaining that 
status; but a few more than in the presidential vote did move into the Marginal and 
Democratic columns. This two-way movement was, however, decidedly to the GOP ad- 
vantage; specifically, 14 of the non-Republican 1932 suburbs were Republican by 
1956, while only 7 of the Republican 1932 suburbs moved away in 1956. The picture 
here, then, is not one of a clear-cut Republican gain; if Democratic or Republican 
in 1932 congressional voting, a suburb was most likely in 1956 to be still so, but 
if Marginal in 1932, it was very likely Republican by 1956. 


Movement vs. Stasis: Mayoralty 


Descending even further into the levels in which the perties must wage con- 
tests, we find yet another pattern of movement. Unfortunately, we deal with only 
34 of the sample in Table xX. | 


TABLE X 
Distribution of Movement and Stasis in Mayoralty Vote, $232 2952 by Percentages 
Distribution in 19 
1932 Pattern D M R 
46 “O = 100% 


M 15 1 
R 6 
Little of the movement toward Republicanism noted in presidential and con- 
gressional voting appears at the local level. What little there is (the 31% of 


Marginal suburbs going Republican in 1956) is overbalanced by the movement of 
Republican suburbs to a Marginal st&tus (50% of the 1956 Republican suburbs). 


Three out of five suburbs voting Democratic in 1932 for this office continued 
doing so in 1956, while the other two became Marginal areas. Over half of the 1932 
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Marginal areas were still that 25 years later, the remainder moving Republican by 
2-1 over the Democrats. One-half of the 1932 Republican suburbs, however, had 

shifted to marginal areas by 1956, with only 44% remaining true to the faith. What 
we have here suggests, keeping in mind the limited number of suburbs employed, that 
the decline in the movement toward Republicanism in the subuwbs, noted in the con- 

gressional vote, continues more sharply in mayoralty contests, This reinforces the 
same point made at the conclusion of the previous section. 


Types of Party Competition in Suburbs 


Methodology 


Analysis to this point has dealt with the extent of suburban Republicanism as 
reflected in the incidence and change of mean returns for specific offices in spe- 
cific years. But when we deal with means in the range of 50-60%, there is the 
obvious inference that some suburbs may be below as well as above that range. Spe- 
cifically, some of these suburbs may not be Republican at all, but Marginal cr even 
Democratic. We turn then to an analysis of the degree of party competition in our 
sample. 


The Ranney and Kendall typology" utilized for states was applied to the 152 
suburbs. This classification scheme distinguishes among the kinds of party compe- 
tition based upon the percent of contests won by the second party and upon the size 
of the second party's vote. Suburbs in which the second political party won over 
25% of the contests were Two Party. Of the remainder, a suburb was designated Mo- 
dified One Party if the second political party won (a) over 30% of the vote in 70% 
of the elections, and (b) over 40% of the vote in 30% of the elections. If the 
second political party fell below these minimum signs of competition, it was desig- 
nated One Party. This scheme provides five types of party areas: One Party Demo- 
crat (OPD), Modified One Party Democrat (MOPD). Two Party (TP), Modified One Party 
Republican (MOPR) and One Party Republican (OPR). 


Hereby we have a continuum of party competition permitting a fuller picture of 
one area's party activity than any one election may do. Unavailability of returns 
from all suburbs in this population range, incomplete returns even from those com- 
plying, and omission of the election contests from 1934 to 1946 are important limi- 
tations on the validity of what follows; to the first two one may merely comment 
that analysis must begin sometime, utilizing statistical tests to check reliability 
of limited data; to the last limitation one may offer that inclusion of the New 
Deal elections (which would have cut down on the incidence of Republicanism) would 
distort what has happened in the post-war era, What we do have are for each suburb 
@ possible 16 contests, the bulk in this latter era, which range the voter choice 
from lowest to highest office, 


The General Pattern 


The distribution of the suburban data within this scheme appears in Table XI. 


TABLE XI 
Distribution of Party Area Types in Suburbs, 1932-1956 
N 
OPD 
MCPD 20 13.2 
M 35 23.0 
OPR 30.2 


; 
ms 52 100 
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At first glance, this distribution seems the anticipated one, as there is a 
greatly increased proportion as one enters the Republican area types. But there 
are several surprises here. Foremost is the incidence of non-Republican suburbs, 
just under one-half of the total sample. A surprising one-sixth are OPD, another 
one-eighth is MOPD, a total of almost one third of this sample being heavily Demo- 
cratic in its political characteristics. Indeed, in some of these Democratic sub- 
urbs, the Republicans have yet to gain a bare majority for any office. It is in . 
this finding that one realizes the shortcomings of the mean as a statistical index, 
that mean which in previous sections cast an air of exclusive Republicanism over 
the whole sample. For, as we now see, in every six suburbs it is true that 3 are 
Republican, but another 2 are Democratic and 1 is TP. In that last figure little 
joy will be found by those concerned that parties be competitive in order to ensure 
responsibility. For out of 6 suburbs, 3 are OP, 2 are MOP, and only 1 is a TP area. 


Movement vs. Stasis in Types of Party Area 


But, as earlier sections have demonstrated, forces operate in these areas to 
cause shifts in voting support, so it may well be asked whether the preceding data 
are not too static. What movement has occurred, and in what kinds of party areas? _ 
To answer this, a rough scale of vote shift is utilized measuring shift from 1932. 
The comparison here is between the presidential and congressional vote in 1932 and 
the median vote for these offices in the years 1948, 1952, 1956; this means in most 
cases one of the Eisenhower years. If the latter varies less than + 5% points from 
1932 percents, we will regard this as no shift, or "Same." If the Republican vote 
has decreased by more than 5% points, the designation is "Loss" (actual losses ran 
from 6-38% points). If the Republican vote has increased by more than 5% points, 
the designation is "Gain" (actual gains ran from 6-30% points). To simplify the 
analysis, we use 3 party types, D, TP, and R, instead of the five in Table XI. 

This is the classification scheme which provides Table XII. 


TABLE XII 
Change and Stasis of GOP Vote in Party Area Types, 1932 to Post-War Elections 


A. Distribution of Kinds of Change by Party Area Types 


D TP R 
Loss 10 135 23% 


Th 
Gain _56 

79 100% 100% 
Loss 15 19% 14 11 
Congressional Same 26 33 30 


25 57 
Gain 37 47 5 
is 


B. Distribution of Party Area Types by Kinds of Change 


N Loss Same Gain 
Presidential TP 20 18 
R 
100% 
Congressional TP 13 31 12 
R 
THO 
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Table XII-A indicates that in all three types of party area, the characteris- 
tic presidential vote movement is a Republican gain, the gains increasing consis- 
tently along the party type continuum, although the Democratic and Two Party suburbs 
are not as enthusiastic. Table XII-B indicates, furthermore, that the Republican 
strength comes from Republican suburbs where it either held or gained on its 1932 
presidential vote level, but fell off in Democratic type suburbs. The congression- 
al vote pattern is less clear. More congressional Republican vote Loss occurred in 
Democratic areas and less in Two Party and Republican areas than is proportional; 
areas of Same vote were proportional in Democrat and Republican areas, but signifi- 
eantly larger in Two Party areas; Republican congressional gain occurred primarily 
in Republican areas. 


To restate this comparison, we note,jthe characteristic movement in the three 
types of political party areas to be: (1) Democratic areas show some Republican 
gain for presidential voting, but less for congressional voting; (2) Two Party 
areas show even heavier Republican gains for presidential voting but for congres- 
sional voting tend to hold the 1932 pattern, and (3) in Republican areas most show 
gains for both offices. When the Republican vote for both offices showed a Loss, 
it was primarily in Democratic areas, when it showed the Same for both it was most'y 
in Republican areas, and when it showed a Gain it was heavily in Republican areas. 


Table XIII below is most instructive of what kinds of shift occurred in party 
areas in presidential voting in the post-war years. Here the method is to measure 
these party areas' voting change or constancy, as rated against the ranges used 
earlier in Table VI. . 

TABLE XIII 
Movement of Presidential Vote by Party Areas, 1948-1956 
Range of Vote % N Dem. Areas Areas R Areas 


DM 21 32 27 
D>R 7 14 4 

M 7 15 4 
MOR 16 35 9 

149 100% 
4b N - 26 N= 79 


Here we see that Democratic and Republican suburbs tended strongly to support their 
presidential condidates consistently; the Democratic suburbs, however, are somewhat 
more prone to shift, although anther calculation shows 57% of all suburbs shifting 
and so only in 1956, marking again the tremendous pull of the Eisenhower cendidacy. 
The Two Party suburb evidences considerable variation, some 2/3 of them showing 
movement, as befits the shifting winds of a truly competitive area. But the over- 
all picture is one of stasis; 70% of these suburbs in 1956 registered in the same 
voting range as they had in 1948, while only the remaining 30% moved, in all cases 
away from the Democratic or Marginal ranges toward increasing Republicanism. 


All of this reinforces the Lubell thesis of the increasing Republicanism of 
these suburbs but with some reservations. There are surprisingly large numbers of 
non-Republican suburbs; even in these, however, some shift towards Republican voting 
for the Presidential is evident; this shift, on the other hand, does not carry 
strongly down to Congressional voting; some suburbs, furthermore, are not partici- 
pating in this movement whether movement is measured by winning contests or simply 
increasing the Republican percentage. 
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The Non-Contagion of Republicanism from Office to Office 


Fhis conclusion of the gap between suburban voting for Eisenhower and Republi- 
can congressman, an electorate characteristic well known in other voting units, can 
be validated by determining statistically the size and location of the differences 
in Republican percentages for Eisenhower and Republican congressman. In Table XIV, 
three categories of this presidential-congressional vote relationship are employed. 
The Republican vote in any given suburb might be, (1) roughly equal (no more than 
5% points different), i.e. P = C; (2) Congressional greater than Presidential (+5% 
points), i.e. P&C, or (3) Presidential greater than Congressional (+5% points), 
ise. P>C. The following table presents, first, the summation of these relation- 
ships, and then the breakdown by political party areas. 


| TABLE XIV 
Relationship of Presidential and Congressional Vote by Party Areas, 1 1956 
1228 
: N : N N 
93 88 60 70 
P>c 33 2 
= 
1948 1952 1956 
P=C 70 € 30 31 60 
100% 
N =. 43 25 78 26 «681 


The picture of suburban voting defined here is that, while the two offices’ 
Republican vote in 1948 and 1952 was equal in 60-67% of the suburbs, in 1956 Eisen- 
hower left his congressional running mates far behind. This separation, further- 
more, occurred consistently in all three party areas but more sharply in Democratic 
areas; the percentage of P>C suburbs between 1948 and 1956 doubled in Two Party 
and Republican areas but better than tripled in Democratic areas. In such a move- 
ment, the percentage share of P = C and P<C necessarily declined; P = C patterns 
in Democratic areas declined drastically by better than one-half, in Two Party areas 
by 40%, and in Republican areas by only 15%, while P<C patterns virtually disap- 
peared in all but 8 suburbs. None of these movements cited here were very great 
between 1948 and 1952, tut whatever factors motivated suburbanites to view Eisen- 
hover and Republic Congressman differently appeared during his first term, for the 
vote separation between the two appears drastically wide in the 1956 election. 


The Republican vote differential between these two offices appears also when 
the mayoralty vote is compared, as in Table XV. 
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TABLE XV 
Relationship of Presidential and Mayoralty Vote by Party Areas, 1948-1956 
9 2 1 
P<M 25 27 «43% ay 
P>M 
“si “63 50 
1952. 1956. 
D TP  R >: 
P=M 13 33 &.. 33 30 
100% 
N 15 9 3 15 10 


This table also reveals the greater popularity of Eisenhower than his running 
mates,again as seen particularly in the 1956 election, which shows a 100% increase 
over 1948 in the number of suburbs P>M. Again, this separation occurs increas- 
ingly in all three kinds of party areas, but particularly in the Democratic suburbs; 
even the small number of Two Party suburbs show this separation. This shift in 
areas involves movement along the continuum of the three relationships above, i.e. 
the percent of Democratic P<M declines from 1948 to 1956 by two-thirds while the 
P=M increases 2+ times and P>M increases by three-quarters; the same pattern is 
visible in the Two Party areas and, to a lesser degree, in Republican areas. 


Comparative analysis of the PC and PM separation finds that Eisenhower 
increasingly outpulled his ticket mates; that Republican presidential vote percent- 
age is more likely to be equal to, rather than higher or lower than, the Republican 
congressional vote but that no such parallelism exists in the mayoralty Republican 
vote, for - oddly enough ~- in a surprising number of these suburbs, including the 
Republican ones, the Republican percent for mayor exceeds that for President (in 
1948 and 1952 there was a higher percent of FCM than P>C); that by 1956 the 
percent of P>M is less than the percent of P>C in Democratic suburbs, the 
same in Two Party suburbs, and greater in Republican suburbs; that, in short, it 
was only in 1956 that the Republican presidential percentage grew so great as to 
exceed both congressional and mayoralty vote, while in 1948 and 1952 the Republican 
presidential percentage only equalled the congressional percentage but was out- 
matched by the mayoralty percentage. Again, these data testify to the proposition 
that as one descends the layers of American federalism, suburban Republican 
dominance falls off. 


Economic Correlates of Political Patterns 


The Ecology of Suburbia 


To this point, the scales utilized and the suburban patterns thereby derived 
have been political only. As a result, we have noted that Republicanism is not 
characteristic of all these suburbs - indeed only 50% can be so designated - and 
that the degree of Republicanism varies with time and the level of office studied. 
The explanations for the existence of non-Republican suburbs need be sought for; 
certainly none such is found in ascribing this to the presence of Southern suburbs 
in our sample, for only two are included (Phenix City, Ale., and S. Norfolk, Va.). 
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An approach to understanding these patterns may be found in introducing an 
ecological concept rarely treated in political analysis but quite familiar to 
sociology -- the non-dormitory suburb. Our political analysis has treated the 
suburbs everywhere as having similar characteristics -- residential, peopled by | 
middle-middle to upper-middle class or higher status, economically containing only 
retail businessés (the hive-like shopping centers), mass emigration at morn and 
immigration at dusk of the breadwinners, etc. Readers of Whyte's Organization Man 
or almost any novel about suburbia will recognize these traits - or symptoms. 


But there is another kind of suburb - the industrial. As early as 1925, H. 
Paul Douglas, writing on The Suburban Trend, recognized these two types, referring 
to the "suburb of consumption," the now familiar and publicized type, and the 
"suburb of production,” the latter also lying adjacent_to central cities but pro- 
viding jobs for their own residents as well as others. While the latter sends 
out goods and services and brings in persons, the suburb of consumption reverses 
this flow. This dichotomy was only touched upon in the 2930's but elaborated upon 
by C. D. Harris in a significant article a decade later.~ During the ‘fifties, 
sociologist Leo F. Schnore submitted the dichotomy to extensive analysis to validate 
it as a meaningful ecological concept.7 


Time does not permit here full treatment of Schnore's analysis, but a recapituw 
lation of his findings is necessary. He relates a long history of these industrial 
suburbs; notes their prescence in every part of the country; finds their identifying 
economic activity may be manufacturing (light or heavy), education and recreation, 
extractive (oil and mining) and government; shows the residential suburb's rate 
growth was exceeding that of the industrial suburb, during the 1940's by almost 
twice, 31.9% to 17.0%; indicates that the former's increase is a function of better 
“housing opportunities," whereas the growth of regions and central cities is a func- 
tion of more employment or economic opportunities; and concludes that as people will 
live where there are greater housing opportunities, preferring to drive to work or 
nearby industrial suburbs or central city, the residential suburb will continue to 
grow at a higher rate than that of the industrial suburb. 


The application of this dichotomy to suburban politics offers opportunity for 
exploring several propositions. Is it possible that the patterns of suburban party 
competition noted earlier arise because we are dealing with different economic 
types? Metropolitan voting studies have noted that party voting is a function of 
such economic indices as income, home ownership, land evaluation, etc., so it seems 
@ likely hypothesis that the two economic types of suburbs which ecologists have 
delineated are also distinguished by affiliation with different parties. 


Economic Indices of Suburban Voting 


The economic indices utipised for this part of the study are drawn from Oliver 
Jones' extensive tabulations.° A manufacturing index (Mfg.) is a measure of the 
proportion of manufacturing in the total business volume of the suburb. A rental 
level index (RL) involves 4 categories: RL-1 is $5 below the average for the area; 
RL-2 is the area average; RL-3 is $5 above that average, and RL-4 is $10 above that 
avenaan - thus a scale of 1 - 4 from low to high rent suburbs. A housing growth 
index (HG) is the proportion of total housing in 1950 which was build in the 1940's, 
An employment-residence ratio (E/R) relates those coming into a city to work during 
the day against those going out to work. 


These four indices are assumed here as indicators of the preduction vs. con- 
sumption suburb. The first assumption is that we more likely deal with a production 
suburb when the Mfg. and E-R indices are high and the RL and HG indices are low; 
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high B-R means a greater influx into the suburb, obviously for employment purposes 
indicated by the high degree of Mfg., while a low RL is characteristic of industrial 
areas and low HG index seems likely where productive capacity is high or expanding, 
thereby reducing availability of land for new housing. The second and corollary : 
assumption is that we more likely deal with a a wig or residential suburb when 


the opposite condition in the four indices optein, 4 .e. low Mfg. and E/R plus high 
RL and HG. 


If we can assume these indices to measure production vs. consumption or resi- 


dential suburbs, can we show that the former is characteristically Democratic and 
the latter Republican? 


Economic Correlates: Presidential Voting 


Table XVI locates within sub-categories of these four major economic indices 
the mean Republican percentage for president in selected years. 


TABLE XVI 
Mean GOP Presidential Percentage by Four Economic Indices 
Mean GOP 
Index ae 1952 1956 
N 
- 5 3 5 
+ 50% 43043 46 46 55 
B. By RL: : 
1 13 13 13 
2 86 6 90 51 91 56 
3 39 43°73 
4 17 73 66 
61% 8 654 
Quartile 1 3 1 3 5 39 
2 36 56 37. +60 37. «63 
3 367 38 56 
365 
D. By HG: 
Quartile 1 35 «484 37 51% 37 
2 35k 39 «6h 
= 7+: & 38 60 


These data demonstrate the validity of the proposition that the different 
economic types of suburbs also reflect a different presidential voting pattern. 
The mean Republican percentage of suburbs with production suburb characteristics 
(high Mfg. %, low RL, high E/R ratio) is significantly lower than the mean Republi- 
ean percentage of suburbs with consumption suburb characteristics (low Mfg. %, high 
RL, low E/R ratio). By null hypothesis analysis, all differences are significant 
at the 1% level or less (indeed, most are significant at the 0.1 1B and 0.01% level). 
Only the HG index fails to discriminate sharply or consistently. 


Without recapitulating the entire cross-tabulation involved here, Table XVII’. 
further sharpens the relationship among these political and economic factors. Here 
the pairs in the left column show, first, characteristics of productive (industrial) 
suburbs, and second, characteristics of consumption (residential) suburbs. 
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| TABLE XVII 
Mean GOP Presidential Percentage by Paired Indices 
Paired Indices 1945 1952 1956 N 
Low RL-High Mfg. 
(Mfg. 2+RL1) 284 34% 43% 8 
High RL-Low Mfg. 7 
(RL3-+Mfg. 1) 77 (N211) 76 17 13 
Low RL-High E/R 
(RL1+8/R 4) 25%, 30% Low 6 
High RL-Low E/R 
(RL3+8/R 1) 69 71 73 23 
High Mfg.-High E/R 
(Mfg. 2+8/R 4) 39% (N 2 20) how 21 
Low Mfg.-Low B/R 
(Mfg. 1+£/R 1) @ 2232) 72 14 


The consistent gap between the Republican mean percentages is drastic and dramatic 
evidence that when we describe either of these two type suburbs in economic terms 
we cen describe its presidential voting habits in the post-war period. 


Economic Correlates; Party Type Areas» 


Indeed, we may go further than even this. When we apply these economic indices 
to party areas, covering a longer period and more elections, a sharp distinction 
emerges, as seen, in Table XVIII. 


3 TABLE XVIII 
Economic Correlates of Party Areas 
Indices OPD MOPD Mean of DTP #§MOPR OPR Mean of R 
N 18 18 = ah 
Mean Mfg. %@ 59 79% 6% 556 Ww 365 (3% 
RL: Total 
2 18 17 20 92 
Mean RL 1.751.065 2.35 2:26 2.723 8.52. 
By E/R: 
N 25 20 26 35. «46 152 
Mean Ratio 125 123: 12h 91 100 
By HG 
N 25 2 26 35 46 152 
Mean HG% 20.3 22.12 21.1 26 26.5 21.4 4 23.6 23.2 


In all indices, except again HG, economic characteristics vary sharply with 
the party type area. A high degree of manufacturing, a lower RL, and a higher B/R 
ratio are associated with Democratic areas, the reverse characteristics with Repu- 
blican areas, and median index levels with Two Party areas. The distinction is not 
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precise, however. A smaller than anticipated Mfg. % prevails in OPD areas, three 
Republican suburbs are in the lowest RL category, and the mean E/R ratio for MOPR 
areas is equivalent to that in both type Democrat areas. But the direction of the 
data impressively indicates the relationship between dtonomic and political charac- 
teristics. 


A final word should be made on factors which do not group themselves to vali- 
date the distinction between productive and constructive suburbs. We have seen 
that HG data do not fit the notion that the mushrooming suburb is also one of grows 
ing Republicanism, Nor can we say that there is a relationship between population 
and Republicanism, Table XIX is instructive on this point. 


TABLE XIX 
Part Areas and Population, Size 
Pop. Mean 15.8 36.5 16.4 15.1215.6 
N 25 20 20 35 46 


Distribution of Party Types by Population 
% of N % of D % of TP @ of R 
10-14, 999 
15-18, 999 25 27 27 23 


No significant difference appears here in the population characteristics of 
aifferent party type areas. There is only a difference of 1400 between the lowest 
and highest population means, and all three major party type areas draw proportion- 
ately from small; middle, and high populated suburbs. This lest is most illumin- 
ating, for one would expect, ex hypothesis, that Democrats areas wotld draw more 
heavily from bigger suburbs and Republicans from smaller suburbs, according to the 
accepted fact that Democratic strength increases with bigger population areas and 
Republicanism with smaller population areas. But here, all party type suburbs draw 
most heavily (one-half) from lower population suburbs. 


SUMMARY 
We can now assemble some of the major findings of this research. 


1. Between 1932 and 1948 in both presidential and congressional contests there 
was little GOP percentage increase, indeed the numbersof Democrat and Republi- 
can suburbs were even, but the Eisenhower candidacy did bring a sharp percent- 
age increase. In mayoralty contests, however, Republican vote declined sharply, 
as Marginal suburbs increased heavily. 


2. The movement or constancy of suburb voting behavior is a function of the office 
considered, for Republican movement is not general for all offices. A sur- 
prisingly large amount of these suburbs have retained their earlier voting 
pattern, while such change as occurred came in presidential and mayoralty vot- 
ing. In presidential voting, suburbs Democrat and Marginal in 1932 moved heav- 
ily to a Republican status in 1956. In congressional voting, a Democrat or 
Republican suburb of 1932 was most likely still Democrat or Republican in 1956, 
while a 1932 Marginal suburb was very likely Republican in 1956. In mayoralty 
voting, over a half of the Democrat and Marginal suburbs retained their status 
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by 1956, while over haif of the Republican suburbs had changed. 


3. Analysis of the degree of party competition reveals that one-half are Republi- 
can, one-third are Democrat and one-sixth are Marginal, and that one-half are 
one-party, one-third are modified one-party, and one-sixth are two-party areas. 
Republican presidential gains came in all three party areas, increasing pro- 
portionately as the Republicanness of the areas increased, but such large gains 
were not found in Republican congressional voting. 


Marginal areas moved heavily to more Republican presidential voting but 
held to the 1932 patterns in congressional voting. Democrat areas showed some 
gain for Republican Presidential voting but less for Republican Congressional 
voting, while Republican areas showed keavy gains for both offices. Democrat 
and Republican areas from 1948-1956 tended to support their parties' presiden- 
tial candidates, while two-party areas showed movement after 1948; but the 
postwar presidential pattern is one of massive stasis, with such movement as 
there was being from Democrat and Marginal areas voting Republican. By 1956 
the gap was quite wide between the amount of support given to Eisenhower but 
not given to Republicans in other offices, demonstrating Republican ee 
declining as the level of office descends. 


4, Specific economic characteristics distinguish D, TP, and R suburbs, such as to 
denote as generally Democratic the industrial suburb, generally Republican the 
residential suburb, and generally Two Party the mixed suburb. Rent level and 
manufacturing activity are the best indices for distinguishing such political 
patterns, population and housing growth the least. 


Speculations 


A notable finding in this research has been the detection of non-Republican 
suburbs with their industrial and lower-income characteristics. Despite this, the 
weight of the suburban vote in Republican strength is impressive. Minor changes in 
Republican percentages in these areas are not as important as the fact that these 
percentages deal with massive population sizes, as recent census reports attest. 
The significant strategic value of the suburb in Republican electoral campaigns is 
to neutralize or reduce the equally large but Democratic majorities in the metro- 
polis, thereby elevating the importance of rural and small city areas with their 
normal Republican inclinations, 


Although, as Schnore has shown, the residential suburb is growing at a rate 
faster than the industrial suburb, the residential augmentation may be increasingly 
offset by the increasing decentralization of industry, much of which is to the 
newer suburbs.1° In political terms, this means the Republican growth in numbers 
in the residential suburb will be reduced in weight by the Democratic numbers at- 
tendant upon the growth of industrial suburbs. 


Another finding reinforces the situation elsewhere detected that voters' Re- 
publican preference for the presidency does not carry over to other offices; even 
in the suburbs, with their heavy Republican weight, Republican congressional and 
mayoralty candidates fail to secure support equivalent to that given the presiden- 
tial candidate. In a presidential campaign where the attraction of an Eisenhower 
personality is absent, even less carry-over to other candidates can be expected, 
Indeed, if the magic of his personality which played such a great role in electing 
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him (as the recent The American voter testifies; cf. 524-528) is absent in further 
Republican candidates, the great set of factors which normally militate against 
Republican victory for the presidency will be compounded. The 1960 Presidential 
election, as in so many other aspects, will be crucial in determining the limits of 
suburban Republicanness,. 


Much of the sophisticated analysis of political voting behavior, as exemplified 
in the University of Michigan surveys, when it deals with voting preference for an 
office focusses heavily upon the presidential office. But, as this research into 
suburbia indicates, many voters even in heavily Republican areas exercise a differ- 
ential vote among offices. More is needed on the voter's perceptions of the office 
voted for. For example, do voters retain an almost subconscious Madisonian demo- 
eracy concept of balancing the factions of society, and so vote for different parties 
for various offices? Do their political perceptions involve a different conception 
of what is needed in a candidate for different offices? Work along these lines 
needs to preceed from concepts of personality related to political behavior, much 
of which is not but in the beginning stage of theoretical formulation. (Cf. Ch. 18, 
The American Voter). 


The findings on the degree of party competition reinforce a growing belief that 
at the lower levels of organization - the congressional district, city, suburb, 
rural county, and small town - the American party structure is characterized by 
dominant one-partyness. Only one of six suburbs was found to be competitively two- 
party, and when measures of vote change were applied, stasis was more characteris- 
tic than movement in Democratic and Republican suburbs, i.e., the rich get richer 
and the poor get poorer. For those who see danger to democratic values in such 
conditions, one soothing observation is possible. The tables on vote change point 
out that there is on occasion some switching of allegiance in these suburbs. 
Heavlily Democratic suburbs do support an Eisenhower while suburbs heavily Repu- 
blican in presidential choice are less so in congressional and mayoralty contests, 


In short, American suburbs are not as frequently and heavily Republican as 
supposed, considerable variation exists in the distribution of their vote for dif- 
ferent offices, and the variations, while clearly associated with certain economic 
characteristics, may also be treceable to other considerations, such as the nature 
of the office contested. 
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At the outset I think I should make articulate ae major 
premise. We have a federal system and unless we wish forth- 
rightly to abandon that federal system or to risk the possi- 
bility of its decline into disabilitating confusion, we must 
make conscious efforts to maintain its viability. This does 
not mean that we should combat change. FAR FROM IT! We must 
constantly be seeking new ways of applying our federal pattern 
to emergent problems today. One of our troubles is, it seems 
to me, that we continue to think of federalism in terms of 
limited government. The role of modern American federalism 
is not that of limiting the power of the central government. 
Today its great value lies in the fact that it permits and 
encourages a wider range of initiative in the component 
governments than does any other system of government, It 
provides of administration with freedom 
It is no longer realistic to view it in terms of a rigid 
division of powers, -- of a division into spheres of juris- 
diction. We must still, if we are to keep the basic form 


essential to federalism, delineate to a degree general areas 


of responsibility for both levels of government, but we must 

not freeze these into a mutual exclusiveness. By and large, 

the application of any concept of preemption should be limited 
to clear instances of actual conflict. In umpiring the juris 
dictional competence of our two levels of government, "freedom 
should be the rule, restraint the exception" for the states as 
well as the nation. We have developed many devices for federal- 


State cooperation to effect what we call cooperative federalism, 
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We must go even further, We must seek the integration of 
federal and state action in areas where such closer coordi- 
nation is necessary to avoid conflict, confusion or displace- 
ment. In some areas we may accomplish this through the welding 
of federal and state law into a single or interwoven body of 
law. In others we can create joint instrumentalities of the 
federal and state governments. In still others, we might 
utilize officials of one level of government to act as the 
voice of their jurisdiction within an agency of the other 
level. In some areas it may be desirable to use a combination 
of these methods. That is what is proposed for the Delaware. 

At the state level we have made some progress in the 3 
utilization of these new approaches, During recent years we 
have become accustomed to weenting joint agencies of several 
governments, We have fashioned common bodies of law effective 
in a number of jurisdictions, We are quite accustomed to the 
idea of officials of a state serving in an agency together wih 
officials of other states. However, at the federal level 
there is less familiarity with these concepts and it seems to 
me a tendency still to think in terms of compartmentalized 
federalism, Here I think is the basic hurdle we must over- 
come if we are to make feasible the utilization of a federal- 
interstate agency for water resources administration. 

The problem we are trying to meet is the problem of water 
resources administration in our federal system, It is, of 
course, true that there are problems of our water resources 


administration which are not primarily attributabie to our 
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federal system. The long standing competition and conflict 
among federal agencies is largely a phencmenon of the national 
plane of government and could continue in a completely centra- 
lized system. Even so, the federal-state aspects of the pro- 
blem of water resources administration have been a cause of 
serious conflict and dispute sharpened in the last few years 
by new disputation as to the relative roles of federal and 
state law. 

The first question that we must examine is why has a 
federal-interstate agency been recommended by the Syracuse 
report and the Delaware River Advisory Committee? It seems 
to me that two quotations from the report of the Presidential 

Advisory Committee on Water Resources Policy of 1953 provide 
a major part of the answer, They say, "The greatest singie 


weakness in the federal government's activities in the field 


of water resources development is the lack of cooperation and 
coordination of the federal agencies with each other and with 
the state and local interests." At another point they 
recommend - "That planning’ for water resources and related 
developments “oe conducted on a cooperative basis with represent- 
atives of all federal, state and local agencies involved and 
that this joint participation be continuous from the beginning 
sees.’ To these statements I would add another statement from 
that report to the effect that while consideration of important 
inter basin relationships should not be prejudiced, "there has 
been a general acceptance of the river basin or major drainage 
area as ordinarily the ee RO geographical unit in 


planning water resources activity.'' Given these objectives 


ane 
: 
ee! 
: 
i 


Page 4 - Zimmermann | 


and with full recognition on my part of their statement that 
"there is no single uniform policy, no magic formula relating 
to water resources which can be applied to all parts of the 
country at all times and at all places," then I maintain 

that the type of agency which would most effectively achieve 
these objectives would be the federal-interstate agency which 
has been proposed for the Delaware river, 

Obviously, sincethis is a joint agency of both the federal 
and state governments embodying representation of the interests 
of all levels of government, it can achieve a more effective 
coordination of water planning and administration as between 
the two levels than any of the other various forms which 
have been advocated including the inkecaneley committee, the 
federal authority and the so-called two agency approach. 
Moreover, it can meet better than any other approach to com- 
prehensive basin administration the problems of displacement 
and duplication which occur when an agency is created to 
administer a river basin and the states and the federal 
agencies are not integrated into the structure. It also 


mitigates another problem of growing seriousness to which I 


have alluded, namely, the ‘problem of conflict and confusion 
in the realm of water law. It does this through the formula- 
tion of a single body of law which would be both federal and 
state, common to all the jurisdictions of the valley, through 
the device of a federal-interstate compact. At this time 

I do wish to add that this result conceivably could also be 
secured through an interstate compact to which the federal 


government was not a party, but whose provisions it adopted by 
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federal statute, preferably the act of Congress giving consent 
to the compact, The importance of the federal-state legal 
issue can be understood better if we take time to review the 
present situation with respect to water and federal law. 

As you all know, the doctrine of equitable apportionment 
is applied by the Supreme Court to the settlement of inter- 
state disputes which have not been settled by means other 
than lawsuit. This doctrine contains no substantive water 
law and, in any event, provides only for the apportionment 
of water among states, It is of no use in determining the 
rights of individual users or projects. Equitable apport- 
ment is only a fancy way of saying that in the absence of 
solution by compact, the Supreme Court will make an interstate 
apportionment of water in accordance with principles of a 
fairness, What this may mean in any specific situation is 
dependent upon the litigation to determine. 

There is no general system of federal water law, nor is 
there any administrative machinery at the federal level for 
the administration of water rights. The 0'Mahoney-Milliken 
Amendment to the Flood Control Act of 1944 affects the problem 
to some degree in the reclamation states by assigning naviga- 
tion the lowest priority for waters rising west of the 98th 
meridian. Aside from this, there are only a collection of 
specific statutes of the project authorization type which 
seek to assure the availability of water rights for indivi- 
dual federal projects, But this project approach seldom 
takes any account of comprehensive water planning and is 
never related to the needs (especially future needs) of other 


users in the same watershed, 
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Water rights law is an essential part of water resource 


planning and development. In the West, this has been 


recognized virtually from the beginning because of the scarcity 
of water. But this recognition has not been enough to prevent 
the development of confusion as the federal government (Notably 
the Department of Justice and the Federal Power Commission) 
have sought, with increasing success, to exempt the United 
States from generally applicable water law. In the rest of 

the country, the significance of water rights law has been 

less apparent in the past because of the assumed superabundance 
of water. Even so, the ne@d to regulate the taking of water 
has been important in a number of ways. The riparian doctrine 
is state law and has afforded protection to downstream interests. 
Almost all states require state approval before a source of 
municipal water supply can be developed. 

Such regulation of water rights and use seems likely to 
increase, even in areas such as the Delaware. The Model Water 
Use Act, for example, recommends a permit system for the 
diversion of water, 

Of course, the federal government must, when it undertakes 
a water development project, be assured that the water rights 
situation will be such as to make its investment sound. On 
the other hand, unintegrated federal development is bound to 
make a shambles of comprehensive basin development. It 
injects a large element of unpredictability. 

A federal valley authority does not seem to be the 
appropriate way to develop the Delaware, However, aside from 


a federal-interstate compact, or the possible alternative I have 
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indicated of incorporating the basin interstate compact into 
federal law, it seems to be the only way of achieving legal in- 


tegration. If used, it would have to endow the federal agency. 


with water rights jurisdiction now exercised by the states. 
Because of the nature of the Delaware and the pattern of its 
socio-economic growth, the federal agency would have to 
inherit a determinative power over municipal water supply, 
withdrawal of water for supplemental ixrigation, and all 

other uses normally under state law. There is no compelling 
reason why this should be done. Certainly, it would be unfair 
to the health of state governments in the Delaware Valley to 
do it there and not elsewhere in the country. Moreover, the 
federal government is not equipped to take over the water rights 
administration job, either in the Delaware or in the country 

as a whole, 3 

The virtue of the federal-interstate compact, as it relates 
to the administration of water law, is that it combines the 
powers of both federal and state governments in a way that 
recognizes the needs and responsibilities of each within an 
integrated framework. The states would contribute their water 
rights jurisdiction, but they would have a substantial voice 
in the running of the agency. The federal government would 
contribute its activities in project development, and it would 
have a substantial voice in the running of the agency. 

A completely federal or completely state approach to Delaware 
development runs the serious risk of importing the present con- 
fusion surrounding water rights into the Delaware Basin on a 
large and critical scale. The federal-interstate compact would 


make it unnecessary to erapple with this issue 
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If the federal-interstate agency approach for comprehensive basin 
development is the most effective in meeting our problems of integrat- 
ing federal and state planning and administration and federal and 
state law, what are the obstacles to such an agency? In the: case 
of the Delaware several have been mentioned. For instance, obviously 
we must secure agreement among the states, and the key to that agree- 
ment is largely the settlement of what might be called the New York 
City-Philadelphia issue. I feel confident that this can be solved with 
some willingness by these two vitally interested cities to explore 
compromise phraseology. Even if we are unable to secure agreement 
among the states, this in itself, while it would mean failure on the 
Delaware, would not necessarily mean that the federal—interstate 
approach in itself Sie fault. To my nind, the principal obstacle 
to the feasibility of urilizing the federal-interstate agency approach 
is the seming reluctance, as evidenced by their reaction to the pro- 
posed Northeastern Resources Compact, of a number of federal admini- 
strative agencies to utilize the somewhat similar interlevel approach 
of that interstate aicmamenk. As you all probably know, the North- 
eastern Resources enna would create a commission consisting of 
one member from each of the six party states nel seeams federal members 
representing senettuents or gencies (not named) having principal 
responsibility for water and related land resources development, 

The commission would be given the responsibility of recommending 

to the states and the United States or any intergovemmental agency 
upon concurrent majorities of the federel and state members changes 
in law or policy which would promote ccordination or resolution of 


problems in the water and related land resources field. While the 
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commission's efforts in the coordination of work and resolution of 
conflicts may be directed to all state and federal activities in this 
field and would include coordination of basic data collection and 
interpretation, project investigation and planning, construction and 
development, programming and scheduling and encouraging referral to 
the commission of plans and proposals for projects, it should be en- 
phasized that it eel have only recommendatory powers. The North- 
eastern Compact did not call for the federal government becoming a 
party ~~ it merely provided for federal participation through re- 
presentation and conditioned the compact's taking effect upon such 
federal representation being provided. This condition, of course, 
was based upon the major premise of the agreement that in order to 
have effective federal-state water resource planning in that region, 
the federal a iii must take part in the planning agency. The 
discussions between the state and federal people on this issue and 
particularly the hearings on the consent of Congress before the 
Public Works Committee of the House of Representatives disclosed 

the reaction of some of the federal agencies, It is clear that they 
were disturbed by what for them was the novelty of the approach. In 
fact, in the Congressional hearings there was evidence of misunderstand- 
ing of what was intended under the Northeastern Compact, Generally, 
the agencies indicated that they preferred the two-agency approach 
with which they are familiar, Several legal issues were raised, 
although often through the means of posing questions rather than by 
definite assertions of illegality. By and large these legal issues 
were :380 based on the feeling of some of the agencies that there 


was alack of precedent for swh an arrangement, 
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Now I am quite certain that when there is time to make @ more 
thorough review, the federal agencies will find that this approach 
is not so novel and that there are precedents, For instance, it 
was widely asserted in the hearing on the federal side that while 
there was federal representation on other compact commissions, there 
was no case in which federal representatives had the power to vote 
as provided in the Northeastern Compact, As a matter of fact, in 
the canparatively recent Colorado Upper Basin compact the United 
States is represented on the regulatory commission established by 
the compact on a parity with each of the signatory states and en- 
joying the same voting rights as any other signatory, 

Another collateral assertion which has been made for quite some 
time, not only with respect to water resources but as regards other 
problems of bition dane relations, is that it is not possible 
legally for a governor to appoint a state representative on a federal 


agency, Here again there is clear precedent, The Niagara F,11s 


Bridge Commission is a federal authority whose United States members 
are appointed by the Governor of the State of New York. On occasion 
an even more Sundamental obstacle has been implied, namely, that a 
federal interstate compact would be unconstitutional because there 
is no specific authorization of such an arrangement in the language 
of the constitution, As State S_ nator Barrett of New York said in 
his sate :ment in support of the Northeastern Compact, "To say that 
this procedure is constitutionally barred would be to hold that the 
necessary and proper clause of the constitution is ineffectual only 
when the federal government seeks to join the states in a coopera- 


tive errangement," 
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While the Northeastern agreement itself aid not include the 
federal government as a party, tt wee argued by one agency in the 
hearings that in view of its provision conditioning its taking effect 
upon federal participation, it was "subject to the same questions as 
would exist were the agreement between the states expressly dependent 
upon the United States signing the contract as aparty thereto," If 
the position taken by this federal agency that a compact conditioned 
upon federal action cannot be distinguished from a compact to which 
the federal government is a party is correct, then we have precedent 
for federal participation through both methods, The outstanding 
examples are the Republic River and Belle Fourche compacts, In both 
compacts there is provision that they shall become operative only 
when Congress in its consent legislation agrees to observe certain 
specific principles set forth in the interstate agtpements, 

Certainly, the legal questions which so far have been suggested 
as obstacles to the integrating devices for federal—interstate part- 
nership considered by this paper seem far from insurmountable, With 
respect to the use of a federal-interstate compact, the federal 
attitude certainly can be described as confused if while on one 
hand it is asserted that the federal government cannot participate 
directly in an interstate compact, on the other it is argued in 
justification of a congressional demand for the working papers of 
an interstate compact agency that such bodies a federal agencies 
merely because Congress consented to their creation under Article l, 
Section 10 of the constitution, 

There are two other questions raised in connection with federal~ 


interstate partnership in the water resources field which should be 
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mentioned, The first is that the use of a federal-interstate agency 
created by compact is undesirable because it cannot be subjected to 
effective control by the participating governments, While experience 
has shown that interstate agencies can be efficient administrative 
mechanisms, there are problems with respect to integrating them 
into the administrative structures of the jurisdictions party to 

the compact, Except for the fact that more than one government is 
involved, these problems are identical with those raised by the ‘ns 
of the authority device on both the state and federal levels. It 
can be argued that the multiplicity of jurisdictions weakens 
effective control by spreading the responsibility for exercising it, 
It can also be argued that controllers multiply with jurisdictions, 

I think that our experience indicates clearly that there are effec- 
tive controls of intergovernmental agencies and that if there is a 
problem, it is that of utilizing those controls. Moreover, in the 
case of a federal-interstate compact, the very serious questions 
raised by the Congressional investigation of the Port Authority are 
no longer relevant since the federal government in such a ues ane 
be a participating jurisdiction and such an agency would clearly be 
subject to both federal and state supervision, 

Finally, it is often said that the feasibility of federal~inter-— 
state partnership arrangements is very questionable because of the 
probable inadequacy of state financial participation, We may recog- 
nize possible state financing probleas, but the dogmatic application 
of this agreement would be oversimplification, In the case of the 


Delaware, the City of New York has male a huge expenditure, in the 
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neighborhood of 600 million dollars, with the cost of the scasdeete 
amounting to about a third of that figure. As I understand it, the 
entire program for the Delaware now envisaged by the Army Engineers 
totals 200 million dollars, | 

While the term partnership may be felt by some to be too strong 
to describe the federal~state relationship involved in the St,Lawrence 
Development it can eertainly be described as a coordinated federal- 
State development, But however described the relative financial. role 
of the federal and state governments in the joint power and naviga- 
tion development in the International Rapids‘ section is significant, 
The total cost of. the United States half of the power development, 
excluding transmission lanes, will be approximately $335,000,000, all 
of which was raised by the sale of revenue .bonds by the New York 
State Power Authority, The Province of Ontario will have spent an 
approximately similar amount. The navigation features of the St. 
Lawrence Development Corporation in the United States government 


$125,000,000, The Government of Canada's share in this particular 


project was considerably less, Here then is a project in which the 


fundamental share of state government far exceeds that of the national, 


In the last analysis, the feasibility of federal-state par tner- 
ship in water resources administration depends upon our willingness 
to adopt this approach and to devise mechanismsfor its effectuation, 
The success of the Delaware proposal would open new prospects in 


water resource administration, 
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